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The  Mekchants*  K'ational  Bank  v.  Pkocter  &  Gamble, 

TBe  taking  a  Clearing-house  manager's  warrant  for  tfae  surrender  of  a  check, 
if  the  check  be  afterward  dishonored,  is  not  payment  of  the  check,  un- 
less made  to  by  special  agreement,  or  by  laches  on  the  part  of  the  holder. 

The  holder  of  a  check  is  entitled  to  wait  until  the  day  following  its  date 
before  presenting  it  to  the  drawee,  without  discharging  the  drawer 
from  liability.    ISuch  delay  is  not  laches  in  the  holder. 

A.,  the  holder  of  a  bank  check  drawn  by  B.  on  0.,  presents  it,  on  the  day 
of  its  date,  at  the  Clearing-house,  and,  after  adjustment  of  the  accounts 
between  the  various  banks  (his  own  among  the  number),  receives,  in 
settlement,  the  warrant  of  the  manager  of  the  Clearing-house  on  C, 
The  next  day  A.,  having  presented  the  manager's  warrant  to  C,  who 
refuses  payment,  the  original  check  is  obtained  from  the  Clearing-house} 
presented  to  C,  dishonored,  protested,  and  notice  thereof  given  to  B. 
ff^:  that  B.  is  liable  to  A.  for  the  amount  of  the  check. 

This  was  a  suit  on  the  following  check: 

"  No.  5,67G.  "  Cincinnati,  August  25, 1869. 

*'Homans  &  Co.  pay  to  Mr.  N.  S.  Jones  or  order  three 

thousand  and  twenty -five  fifty-five-hundredths — $3,025.55. 

"  Proctee  &  Gamble/' 
Indorsed  "  K.  S.  Jones.*' 

C.  8.  0.  BIEP.  VOL.  1 — 1 


3  SUPERIOR  COURT  OF  ODfCIXXATl. 

The  Mercbanto*  National  Bank  v.  Procter  d;  Gamble. 

The  plaintiff  alleges  that  Jones  indorsed  to  it,  and  that 
it  is  the  holder  and  owner  of  the  check;  that  it  was 
presented  to  Homans  &  Co.  on  the  26th  of  August,  1869, 
and  payment  demanded  and  refused,  of  which  refusal 
defendants  were  notified  the  same  day.  The  plaintiff  asks 
judgment. 

The  defense  is  a  denial  that  the  plaintiff  is  lite  holder  and 
owner  of  the  check;  they  admit  they  drew  the  check,  and 
aver  that  on  the  day  of  its  date  it  was  presented  to  Ilomans 
&  Co.  for  payment,  and  paid  in  part  in  cheeks  on  other 
banks,  in  Cincinnati,  and  in  part  by  a  check  of  a  voluntary 
association,  known  as  the  Clearing-honse,  and  that  being  so 
paid,  the  check  was  on  the  day  delivered  by  plaintiff  to 
Homans  &  Co.,  who  charged  it  up  to  the  defendants  and 
canceled  it.  They  also  allege  that  they  had  funds  on  that 
day  on  deposit  with  Homans  &  Co.,  more  than  sufficient  to 
pay  the  check,  and  that  on  the  next  day,  the  26th  of 
August,  1869,  Homans  &  Co.  became  insolvent.  They  deny 
that  the  check  was  legally  presented  on  the  26th  of  August 
to  Homans  &  Co.  for  payment,  the  same  having  been 
already  paid,  delivered  to  drawees,  and  canceled  on  the  25th 
of  August ;  and  they  admit  notice  on  the  next  day,  of 
presentment,  demand,  and  refusal  to  pay.  They  ask  to  be 
dismissed  with  costs. 

An  agreed  statement  of  facts  was  filed,  and  the  case  was 
reserved  to  general  term. 

From  the  agreed  statement  of  facts,  it  appears  that  the 
Clearing-house  Association  is  a  voluntary  and  unincorpo- 
rated association  of  banks  and  bankers  in  Cincinnati,  both 
incorporate  and  private,  which  had  agreed  to  be  governed 
by  certain  articles,  which  are  set  out  fully.  Among  other 
things,  these  articles  provide  for  oflicers  of  the  association, 
suitable  rooms,  furniture,  clerks,  and  prescribe  the  duties  of 
the  manager.  Article  fifth  provides,  "That  the  hour  for 
making  exchanges  shall  be  at  2:15  p.  m.,  when  messengers 
from  all  the  associated  banks  and  bankers  shall  appear 
with  their  respective  demands,  separately  made  out  against 
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each  bank  and  banker,  and  the  totals  sammed  np.  At 
three  o'clock  they  shall  return  for  settlement,  when  the 
manager  shall  issue  his  check  or  warrant  upon  the  debtor 
banks  or  bankers  for  the  balance,  which  checks  shall,  on 
presentation,  be  settled  promptly  by  the  debtor  to  the  satis- 
faction of  the  creditor,  in  whose  hands  alone  they  are  to  be 
available/* 

For  a  long  time  previous  to  the  failure  of  Homans  &  Co. 
the  members  of  the  association  caused  to  be  posted  in  their 
places  of  business  in  a  conspicuous  place,  near  their  respect- 
ive counters,  a  printed  notice  in  illustrated  type,  to  the 
efiect  that  checks  on  banks  in  this  city  deposited  after  1:45 
p.  M.  could  not  be  collected  until  the  ensuing  day,  and  were 
at  the  risk  of  the  depositor  until  collected. 

Article  sixth  provides,  "In  case  of  failure  to  respond 
promptly  to  the  checks  of  the  manager  on  the  part  of  any 
member  of  the  association,  they  shall  be  immediately  re- 
turned to  the  manager,  who  shall  call  upon  the  other  banks 
or  bankers  to  make  up  the  sum  for  which  payment  has 
been  refused,  in  proportion  to  the  checks  upon  the  defaulting 
member  sent  into  the  Clearing-house  at  the  preceding 
settlement,  which  sums  so  furnished  or  contributed  shall 
constitute  claims  in  the  hands  of  the  responding  members 
respectively  against  the  defaulting  member;  and  it  is  hereby 
agreed  that  the  checks  received  from  the  Clearing-house  by 
the  defaulting  members  shall  be  delivered,  if  required,  to 
the  members  owning  the  same,  without  mutilation.  The 
agency  of  the  Clearing-house,  it  is  understood,  is  only  as  a 
trustee,  and  in  no  case  is  the  association  to  be  held  responsi- 
ble for  any  loss  that  may  occur." 

The  practical  operation  of  the  Clearing-house  previous  to, 
and  on  the  date  of  the  check  sued  on,  was  as  follows: 
f  There  were  tables  in  the  room,  divided  into  separate 
spaces  for  each  bank.  A  clerk  from  each  bank,  at  2:15 
each  day,  attended  with  the  checks  held  against  the  other 
members;  the  checks  against  each  bank  pinned  up  in  a 
separate  package,  with  an  accompanying  ticket  for  each 
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package,  with  each  check  noted  on  it,  and  the  whole  footed 
up;  and  also  with  a  separate  list  of  the  total  amounts  held 
against  each  bank  also  footed  up  for  the  use  of  the  manager. 

The  manager  charges  each  bank  with  the  total  pf  checks 
held  against  it  by  the  other  banks  contained  in  the  list 
made  by  its  clerk  in  the  Clearing-house  and  credits  it  with 
the  total  of  checks  held  by  it  against  the  others. 

It  was  agreed  that  the  check  sued  on  was  drawn  on  the  day 
of  its  date  to  the  order  of  N.  8.  Jones,  who  indorsed  the  same 
and  deposited  it  with  plaintiffs  before  12  m.  of  the  same  day, 
the  amount  being  placed  to  his  credit  on  the  books  of  the 
plaintifT,  who  was  the  owner  thereof;  that  on  the  same  day 
this  check,  with  a  similar  check  on  Homans  &  Co.,  for  (70.15, 
was  in  the  regular  course  of  business  sent  by  the  plaintiff  to 
the  Clearing-house,  making  the  total  amount  held  by  plaintiff 
against  Homans  &  Co.  that  day  $3,095 ;  that  on  the  same  day 
Homans  &  Co.  held  against  plaintiff  on  said  Clearing-house  a 
check  for  $581 ;  that  plaintiff  on  August  25, 1869,  had  credits 
on  the  books  of  the  Clearing-house  for  $99,349.70,  and  a 
debit  of  $79,262,  leaving  a  balance  to  its  credit  of  $20,087.70 ; 
that  Homans  &  Co.  had  credits  on  the  same  day  on  the 
books  of  the  Clearing  house  $3,078,  and  debits  $58,281, 
leaving  a  debit  balance  of  $55,202 ;  that  the  credit  balance 
on  that  day  due  to  plaintiff  was  settled  by  two  checks  drawn 
by  the  manager  of  the  Clearing-house,  one  of  which  was  as 
foUosrs : 

«  Clbaring-Housb,  Augu9t  25, 1869. 
** Homans  &  Co.:  Pay  to  Merchants'  National  Bank,  or 
order^ $12,207.  G.  P.  Bassett,  Manager" 

The  two  checks  on  Homans  &  Co.  for  $3,025.55  and  $70.15, 
making  $3,095.70,  were  sent  to  the  Clearing-hoose  by  plain- 
tiff', and  were  delivered  to  the  clerk  of  Homans  &  Co.  by 
plaintiff's  clerk,  and  were  taken  by  Homans  &  Co.'s  clerk 
to  their  banking  house,  and  were  canceled,  and  were  charged 
by  Homans  &  Co.  on  their  books  to  the  account  of  defend- 
ants.   On  August  26, 1869,  Homans  &  Co  stopped  payment 

The  manager's  check  for  $12,207.70  was  on  that  morning 
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presented  to  Homans  &  Co.  for  payment,  and  refused.  There- 
on plaintiff'  returned  the  manager's  check  to  the  Clearing- 
house on  the  same  day,  and  contributed  an  amount  equal  to 
the  full  amount  of  the  checks  held  by  it  on  Homans  k  Co.  to 
make  good  the  dishonored  check.  The  plaintiff  presented 
the  check  sued  on  during  business  hours  at  the  office  of 
Homans  &  Co.,  and  demanded  payment,  which  was  refused, 
and  the  same  was  protested,  and  notice  given  to  defendants. 
It  was  agreed  that  all  checks  presented  at  the  office  of 
Homans  k  Co.  on  the  25th  of  August  were  paid. 

Stanley  JUatihews  and  King^  Thompson  ^  Avery^  for  the 
plaintiff',  made  the  following  points : 

1.  That  the  holder  of  a  check  has,  during  business  hours 
of  the  day  following  its  date,  to  present  it  for  payment. 
2  Parsons  on  Notes  and  Bills,  72;  Thompson  on  Bills, 
119;  Byles  on  Bills  [13];  Lovett  v.  Comwell,  6  Wend.  869; 
Merchants  Bankv,  Spicery6  Wend.  448;  Mohawk  Bank  v. 
Broderick,  18  Wend.  188;  Koffi  v.  UnderhUl,  8  Sandf.  Ch. 
277. 

2.  That  the  drawer  is  bound,  unless  he  suffers  loss  through 
the  laches  of  the  holder,  or  a  substitution  is  made  of  some 
third  party  as  the  debtor  instead  of  the  drawer,  or  the  bank 
is  so  dealt  with  as  to  make  it  the  debtor  to  the  loss  of  the 
drawer. 

8.  That  novation  is  entirely  a  matter  of  agreement  2 
Am.  Leading  Cases,  241  (notes);  Bottomley  v.  Unially  5  C.  B. 
[N.  S.]  122;  In  re  i:  B.y.  S.  S.  Bank,  11  Jur.  [N.  S.]  216. 

4.  That  taking  a  check  in  payment  of  a  bill  does  not 
operate  as  an  absolute  payment,  if  the  check  is  dishonored, 
unless  the  drawer  suffiars  loss  through  the  laches  of  the  holder. 
Vernon  v.  Bcfuvene,  2  Show.  296;  Hoar  v.  Chute^  15  Johns. 
224;  Po/rdi  v.JKoaeA,  6  Esp.  76;  O^cu^^  v.  J?a//i6o7?e,  6  Wend. 
490 ;  Eoereit  v.  Collins,  2  Campb.  515 ;  GiUard  v.  Wwe,  5  B.  & 
C.  184 ;  Busselly.  Hankey,  6  Term  E.  12 ;  Stringfield  y.-Lane- 
barre,  16  L.  T,  (N.  8.)  461. 

6.  Wherever  a  check  has  been  received  in  payment  of  a 
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bill  by  the  holder,  it  is  not  the  receipt  of  the  check  which 
discharges  the  drawer  and  indorsers,  but  the  whole  stress  is 
laid  upon  the  delivery  of  the  bill  to  the  acceptor,  which  dis- 
ables the  former  holder  from  producing  it  when  he  calls 
upon  the  drawer  and  indorsers  for  payment.  Byles  on  Bills, 
[177];  Chitty  on  Bills,  438 ;  Story  on  Bills,  section  419;  Story 
on  Kotes,  section  389  n ;  Thompson  on  Bills,  256. 

6.  That  the  Clearing-house  warrants  are  not  checks  or 
contracts  at  all,  but  mere  certificates,  and  therefore  no  nova- 
tion or  payment  could  have  taken  place. 

7.  That  the  drawer  of  a  check  is  the  principal  debtor. 
Parsons'  Merc.  Law,  90 ;  Smith's  Merc.  Law,  248,  notes ;  2 
Parsons  on  Bills  and  Notes,  58;  Byles.on  Bills  [10],  notes; 
In  re  BrowUy  2  Story's  R.  502. 

8.  That  if  the  check  on  the  plaintiff,  sent  into  the  Clear- 
ing-house  by  Homans  &  Co.  was  a  partial  payment  of  the 
check  in  suit,  the  demand  on  the  26th  of  the  full  amount  by 
the  plaintiff  from  the  defendants  is  no  defense,  unless :  1. 
Payment  was  refused  on  that  account;  2.  The  smaller 
amount  would  have  been  paid  if  demanded.  And  the  bur- 
den of  proof  of  these  facts  is  on  the  defendants. 

9.  That  sufficient  notice  of  presentment  and  non-paynient 
was  given,  unless  the  defendants  were  actually  damaged 
thereby,  and  the  burden  of  proof  of  this  is  also  on  them. 

•  Byles  on  Bills  [213-217];  Story  on  Bills,  §  390;  Chitty  on 
Bills,  299 ;  Thompson  on  Bills,  382,  et  seq. ;  Smith's  Merc. 
Law,  309;  1  Parsons  on  Notes  and  Bills,  47  i;  SheUon  et  al. 
V.  BraUhwaite,  7  M.  &  W.  436 ;  Stockman  v.  Farr,  11  M.  ft 
W.  809 ;  Mills  v.  Bank  of  U.  S.,  11  Wheaton  431 ;  Bank  of 
Alexandria  v.  Swann^  9  Peters,  83 ;  Ontario  Bank  v.  Petrie,  3 
Wend.  456 ;  Bank  of  Rochester  v.  Gould^  9  Wend.  279 ; 
Cayuga  Bank  v.  Warder^  1  Coms.  413;  8.  C.  2  Seld.  9; 
Young  v.  Lee,  18  Barb.  187 ;  Hodges  v.  Hhalery  24  Barb.  68 ; 
Tobey  v.  Lenning,  2  H.  (Penn.)  483. 

Asto  checks  passing  through  Clearing-house.  Prideaux 
V.  Criddle,  4  L.  E.  Q.  B.  455 ;  Merchants'  Bank  v.  Eagle  Bank, 
101  Mass.  291. 
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SoacUyj  Jackson  ^  Johnsoriy  and  Collins  ^  Herron^  for  de- 
fendants, made  the  following  points. 

1.  That  by  the  custom  of  the  Cincinnati  banks,  checks 
deposited  after  1:45  p.  M.  of  each  day  are  at  the  risk  of  the 
depositors  and  not  collectible  until  the  ensuing  day.  Hence, 
it  follows  that  checks  deposited  before  1:45  p.  M.  are  to  be 
presented  on  the  day  of  deposit  and  not  later. 

2.  The  check  sued  on  was  in  fact  presented  and  payment . 
demanded,  as  partly  made,  on  the  day  of  its  deposit  (August 
25).  The  Clearing-house  was  a  proper  place  for  such  pre- 
sentment and  demand.  Reynolds  v.  Chettle^  2  Campb.  596 ; 
Harris  et  al.  v.  Packer^  3  Tyrrwhitt,  370.  It  was  presented  .at 
the  Clearing-house  and  payment  in  fact  demanded.  It  was, 
therefore,  on  that  day  either  paid  or  refused  payment.  No 
sufficient  notice  was  ever  given  of  such  refusal.  Story  on 
Notes,  section  850;  1  Parsons  on  Notes  and  Bills,  468; 
Strange  v.  JWee,  10  Ad.  &  El.  125 ;  Townsen<Vs  Adm'r  v. 
Lorain  Bank,  2  0.  St.  845. 

8.  The  surrender  of  the  checks  on  Homans  &  Co.  to  them, 
and  the  drawing  of  a  Clearing-house  check,  in  favor  of  the 
Merchants'  Bank,  for  the  balance  due  it  after  settlement  at 
the  Clearing-house  on  August  25,  constitute  in  law  a  pay- 
ment of  the  checks  drawn  upon  Homans  &  Co.  and  sent  to 
the  Clearing-house  byihe  Merchants'  Bank,  so  as  to  release 
the  indorsers  therefrom.  Story  on  Notes,  sections  242  and 
889;  Byles  on  Bills,  164;  Chitty  on  Bills,  434;  1  Parsons  on 
Notes  and  Bills,  867;  King  v.  HolmeSy  11  Penn.  St.  456. 

4.  The  demand  and  notice  on  August  26  were  insufficient, 
because  the  entire  amount  payable  by  the  face  of  the  check 
was  demanded,  whereas  the  counter  checks  held  by  Homans 
&  Co.,  and  actually  surrendered  to  the  Merchants'  Bank  the 
previous  day,  constituted  a  credit  on  said  check  reducing 
the  amount  thereof.  A  demand  for  more  than  can  legally 
be  collected  is  not  sufficient  to  put  the  drawer  in  the  wrong 
or  charge  the  indorser.  1  Parsons  on  Notes  and  Bills,  867  ; 
Vergennes  Bank  v.  Cameron,  7  Barb.  148 ;  Whilicell  v.  JoAn- 
9on,  17  Mass.  449. 
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Hagans,  J,  It  is  apparent  that  the  principal  object  in 
the  establishment  of  the  Clearing-house  is  to  facilitate  ex- 
changes between  its  members.  It  is  no  longer  necessary 
there  should  be  a  settlement  by  each  bank  with  every  other 
at  their  respective  counters.  It  is  a  mere  rendezvous  of 
bankers'  clerks,  the  manager  a  disinterested  party  whose 
salary  is  paid  by  each  bank  in  proportion  to  its  capital. 
The  debit  and  credit  balances  on  the  books  of  the  Clearing- 
house are  not  balances  owing  to  or  due  from  it.  There  is  a 
manifest  intention  to  make  the'^Clearing-house  totally  irre- 
sponsible; and  whether  that  intention  can  be  efiected  in  a 
proper  case,  the  court  is  not  now  to  consider. 

The  plaintift',  who  was  the  holder  of  the  check  drawn 
by  the  defendants,  had  until  the  next  day  to  present  it  for 
payment  to  Homans  &  Co.  This  we  hold  to  be  the  law,- 
according  to  the  text-books  and  a  very  great  number  of 
decisions  of  the  highest  courts  in  this  country  and  in  Eng- 
land. 

If  the  plaintiff  h^d  not  passed  the  check  through  the 
Clearing-house,  but  presented  it  at  the  counter  of  Homans 
&  Co.,  on  the  26th  of  August,  1869,  the  day  after  its  date, 
and  had  demanded  payment,  and  it  had  been  refused,  and 
the  defendants  were  notified  thereof,  it  is  admitted  the  de- 
fendants would  be  liable. 

Was  not  this,  in  fact,  done?    Tlje  defendants  claim f 

1.  That  there  was  presentment  and  demand  on  the  25th 
of  August  to  Homans  &  Co.,  at  the  Clearing-house,  and 
that  the  check  was  either  paid  or  dishonored.  If  paid,  that 
is  an  end  of  the  defendants'  liability.  If  not  paid  it  was  dis- 
honored, and  defendants  should  have  been  notified,  and  the 
parties  failing  in  that,  defendants  are  discharged  of  damages. 

2.  That  it  was  partly  paid  on  the  25th  of  August,  and  a 
novation  and  postponement  of  the  balance  occuri'cd,  from 
which  it  is  argued  defendants  are  discharged. 

8.  That  the  drawers  are  not  bound,  because  there  was 
not  a  good  demand  on  Homans  &  Co.  on  the  26th  of  Au- 
gust ;  that  the  demand  was  for  too  much. 
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The  first  proposition  made  by  the  defendants  assumes 
that  what  was  done  at  the  Clearing-house  was  a  payment  of 
this  check  so  as  to  discharge  the  drawers.  This  proposition 
also  involves  one  of  the  same  questions  that  is  presented  in 
the  second  proposition.  We  think  that  it  can  not  be  said 
that  the  check  was  paid  on  the  25th  of  August,  though  it 
was  delivered  to  Homans  &  Co.,  by  them  treated  as  can- 
celed, and  charged  up  to  the  defendants'  account  on  their 
books.  But  we  think  a  reference  to  the  articles  of  associa- 
tion of  the  Clearing-house  plainly  shows  that  the  manager's 
warrants  were  not  intended  to  be  regarded  as  payment;  for 
the  Clearing-house,  as  such,  had  no  balances  anywhere  in 
which  it  had  any  interest  and  upon  which  it  could  draw. 
The  '^^sociation  was,  in  no  event,  to  be  responsible,  and  the 
articles  provide  for  this  case.  Under  the  very  circumstance 
happening,  the  manager's  warrant  was  returned,  and  the 
check  sued  on  obtained  according  to  the  articles  of  associa- 
tion. It  was  clearly  not  intended  to  change  the  rights  and 
obligations  of  the  respective  members  of  the  association. 
On  the  contrary,  it  was  intended  that  they  should  be  in  the 
same  position,  and  no  better  or  worse  than  on  the  old  sys- 
tem, where  settlements  were  made  at  the  counter  of  the 
banks.  Its  w*arrants  are  not  negotiable,  and  in  this  and 
other  respects  already  mentioned,  the  warrants  have  not  the 
characteristics  of  ordinary  bank  checks.  They  can  not  be 
regarded  as  payment  until  actually  paid.  Even  taking  an 
ordinary  bank  check  is  not  always  regarded  as  payment  of 
a  bill  of  exchange  until  actually  paid.  (Byles  on  Bills,  17.) 
And  the  delivery  of  a  check  to  Homans  &  Co.,  and  its  can- 
cellation and  charge  to  defendants'  accounts,  does  not  vary 
the  rights  o'f  the  parties.  In  all  the  cases  referred  to,  the 
principle  that  the  delivery  of  the  check  discharges  the 
drawer,  goes  upon  the  fact  that  thereby  the  holder  would 
be  disabled  from  producing  it  when  he  calls  upon  the 
drawer.  But  here  the  holder  obtained  the  check,  and  de- 
manded payment  and  protested  it.  And  the  cancellation 
by  Homans  &  Co.  could  make  no  difference,  nor  add  to  the 
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cfiect  of  its  previous  delivery,  nor  yet  its  previous  debit  to 
defendants'  account.  Homans  &  Co.  did  these  things  in 
their  own  wrong,  and  it  was  not  in  the  power  of  the  plain- 
tiff to  prevent  them. 

The  check  of  a  third  person,  received  on  the  surrender 
of  a  note,  without  an  express  agreement  that  it  shall  be 
received  in  payment,  is  not  payment,  if  the  check  is  dis- 
honored, and  the  fact  that  the  check  sued  on  was  delivered 
up,  charged,  and  canceled,  is  not  conclusive  that  it  was 
received  absolutely  and  paid. 

There  must  be  proof  that  it  was  intended  that  the  man- 
ager's warrant  should  be  payment,  or  that  it  was  so  agreed 
by  the  parties,  or  that  the  laches  of  the  creditor  has  been 
an  injury  to  the  debtor,  none  of  which  conditions  appear 
in  this  case.     Merrick  v.  Bowry^  4  O.  S.  60. 

We  do  not  think,  as  this  Clearing-house  is  constituted, 
that  what  was  done  there  on  the  25th  of  August  can  be 
said  to  be  a  presentment  and  dishonor  of  the  check  sued 
on.  There  is  no  evidence  to  sustain  Buch  a  hypothesis. 
On  the  contrary,  the  check  was  received  by  Homans  &  Co., 
and  charged  up  against  the  defendants  on  their  books.  We 
have  seen  that  this  transaction  did  not  constitute  a  pay- 
ment, nor  yet  a  novation.  And  that  there  was  not  any 
laches  to  the  loss  of  the  defendants. 

It  is  said,  however,  secondly,  this  check  was  partly  paid 
on  the  25th,  by  the  surrender  to  plaintiff  of  the  check  for 
$581,  held  by  Homans  &  Co.  upon  them  that  day,  and  that 
thus  the  transaction  amounted  to  a  novation,  so  that  de- 
fendants were  discharged.  But  this  check  was  substantially 
returned  to  the  Clearing-house  on  the  26th,  and  the  whole 
transaction  stood  as  it  did  before  the  checks  were  ex- 
changed, the  plaintiff  receiving  back  $547,  its  proportion 
of  the  surplus  left  after  making  good  the  manager's  dis- 
honored warrant  on  Homans  &  Co.  Besides,  we  do  not 
think  we  ought  to  give  any  such  effect  as  that  claimed  to 
the  operations  of  the  Clearing-house. 

There  was  not  the  substitution  of  any  new  security,  for 
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these  warrants  of  the  Clearing-house  were  not  checks  legal- 
ly, and  of  themselves  amounted  to  nothing  unless  paid. 

It  is  said,  thirdly,  that  the  check  sued  on  ought  to  have 
been  credited  with  the  $581,  the  amount  of  the  check  held 
by  Homans  &  Co.,  and  a  demand  made  on  Homans  &  Co. 
for  the  difference  only,  and  that,  therefore,  the  presentment 
and  demand  are  not  good.  But  this  claim  for  $581  was 
substantially  surrendered  to  the  Cleariug-house.  Homans  & 
Co.  made  no  such  objection  at  the  time,  and  it  is  incumbent 
on  the  defendants  to  prove  that  the  smaller  afnount  would 
have  been  paid,  and  they  were  not  misled.  Besides,  the 
plaintiff  took  the  check  sued  on  in  the  usual  course  of 
business,  to  be  collected  for  the  depositor.  If  it  were  not 
paid,  and  the  plaintiff  performed  its  duty,  though  credited 
to  the  depositor  on  the  books  of  the  plaintiff,  the  plaintiff 
would  have  returned  it  to  the  depositor.  The  plaintiff  was 
the  mere  agent  for  collection,  and  when  it  presented  that 
check  to  Homans  &  Co.,  the  alleged  offset  was  not  in  the 
same  right.  It  would  no^t  have  been  equitable  to  have  re- 
quired the  plaintiff  to  credit  the  check  which  Homaus  & 
Co.  had  held  against  it.  It  is  evident  that  defendants,  on 
the  26th  of  August,  so  regarded  it,  as  they  offered  to  pay 
the  whole  amount,  and  were  only  prevented  by  the  fact  that 
the  plaintiff  had  not  yet  got  possession  of  it  from  the  Clear- 
ing-house. The  presentment  and  demand  on  the  26th  were 
not  only  duly  made,  but  were  in  time;  and  as  the  parties 
consent  to  credit  the  smaller  check,  the  amount  may  be 
credited. 

The  Clearing-house  is  not  only  convenient,  but  useful, 
and  its  operations  are  approved  by  experience,  and  have 
been  recognized  by  the  courts  in  England,  and  perhaps  in 
this  country. 

The  defendants  must  be  held  liable,  and  judgment  may 
be  taken,  less  the  credit  agreed  upon. 

Judgment  for  the  plainti£& 
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Tlic  counsel  for  the  defendant  in  this  case  made  applica- 
tion to  the  Supreme  Court  for  leave  to  file  a  petition  in  error, 
whici),  on  consideration,  was  refused. 


W.  W.  Newcomb  &  Co.,  Plaintiffs  in  Error,  v.  Daiobl 
Wbbsr,  Sheriff,  etc..  Defendant  in  Error. 

Under  section  168  of  the  justice's  act  (I  S.  &  C.  799),  a  demand  of  jaU  fees 
by  the  sheriff  from  the  creditor,  and  a  refusal  bj  him,  are  not  necessary 
to  Justify  the  discharge  of  a  prisoner.  The  creditor  must  pay  the  sher- 
iff's fees  without  demand  or  notice  from  that  officer. 

Error  to  Special  Term. — The  facts  of  this  case  are  pre- 
sented in  the  opinion. 

Okeyy  for  plaintiffs  in  error. 

Hoadly^  Jackson  ^  Johnson^  for  defendants  in  error. 

Haqahs,  J.  This  cause  is  here  on  error  to  a  judgment 
dismissing  the  cause  on  demurrer  to  replies. 

The  petition  discloses  these  facts:  The  plaintiffs  below, 
who  are  plaintiffs  in  error  here,  commenced  suit  on  the 
22d  of  May,  1868,  against  W.  E.  Manning  for  |300,  before 
B.  C.  True,  a  justice  of  the  peace,  and,  upon  affidavit,  pro- 
cured an  order  of  arrest  addressed  to  a  constable ;  that  on 
the  25th  of  May,  they  obtained  judgment  against  said 
Manning  for  $287.75,  and  the  order  of  arrest  was  sus- 
tained; that  on  the  9th  day  of  April,  1869,  said  justice 
duly  directed  the  constable  to  commit  the  body  of  Man- 
ning to  the  custody  of  the  defendant,  which  the  constable 
did,  and  on  the  same  day,  the  defendant  voluntarily  suf- 
fered and  permitted  Manning  to  escape  and  go  at  large 
without  plaintiffs'  consent,  the  debt  being  wholly  unpaid ; 
and  that  Manning  has  absconded,  being  insolvent,  and 
the  debt  is  lost  as  against  him.     To  the  petition  is  annexed 
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the  order  of  arrest  and  the  mittimus  upon  which  the  con- 
stable returns  that  he  committed  Manning  to  the  jail. 
To  this  petition  the  defendant  answered : 

1.  That  when  he  discharged  Manning,  there  was  no 
money  in  his  (defendant's)  hands  to  pay  for  the  sustenance 
of  Manning. 

2.  That  Manning  made  affidavit  that  he  had  a  family 
for  which  he  provided,  and  in  other  respects  made  the 
statement  required  by  section  170  of  the  act  passed  March 
14,  1853  (1  S.  &  C,  799,  et  seq),  and  that,  therefore,  ho 
discharged  Manning  from  custody 

To  this  first  answer,  the  plaintiffs  replied : 

1.  That  it  was  not  true  that  the  defendant  discharged 
Manning  from  custody  because  there  was  no  money  in  his 
hands  for  Manning's  sustenance;,  bu^  on  the  contrary^ 
Manning  was  discharged  without  any  sufficient  reason. 

2.  That  defendant  made  no  demand  on  plaintiffs,  their 
agent  or  attorney,  for  fees  for  the  sustenance  of  Manning, 
and  that  he  was  discharged  without  the  defendant  making 
known  to  the  plaintiffs,  their  agent  or  attorney,  that  fees 
were  required  for  such  purpose ;  and, 

8.  That  defendant  discharged  Manning  from  custody, 
pretending  there  was  no  money  in  his  hands  for  the  suste- 
nance of  Manning,  without  committing  him  to  jail. 

And  to  the  second  answer  the  plaintiffs  demurred. 

Thereupon  the  defendant  demurred  to  the  replies  to  the 
first  answer.  The  demurrers  were  heard  at  the  March 
term,  1870,  and  the  judge  overruled  the  demurrer  to  the 
first  reply,  and  sustained  it  to  the  second  and  third  replies, 
and  exception  was  taken  to  the  sustaining  the  demurrer 
to  the  third  reply.  The  plaintiffs  then  filed  an  amended 
second  reply,  which  substantially  set  out  the  fact  stated  in 
the  replies  named,  with  the  averments  that  the  plaintiffs, 
who  were  non-residents,  were  able,  ready,  and  willing  to 
advance  fees  for  the  sustenance  of  Manning  if  they  had 
been  required;  all  of  which  the  defendant  knew.  To  this 
amended  second  reply,  the  defendant  demurred,  and  the 
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court  sustained  the  demurrer,  and  exception  was  taken. 
The  plaintiffs  then  asked  and  obtained  leave  to  withdraw 
their  reply  number  one,  and  declining  to  file  any  other 
replies,  the  court  dismissed  the  cause  at  the  costs  of  the 
plaintiffs,  and  they  excepted. 

The  cause  stands  here  on  the  sufficiency  of  the  third 
reply  and  the  amended  reply,  and  involves  questions  that 
may  bo  stated  thus : 

1.  Is  the  defendant  liable  for  not  actually  committing 
Manning  to  jail;  and, 

2.  Was  it  the  duty  of  the  defendant  to  demand  fees  of    \ 
the  plaintiffs  for  the  sustenance  of  Manning  before  dis- 
charging him? 

As  to  the  first  question^  it  is  sufficient  to  state  that  the 
statement  of  the  petition  and  the  return  of  the  constable 
to  the  execution  is  conclusive.  The  effect  of  the  facts 
alleged  in  the  petition  can  not  be  changed  by  a  reply 
which  contains  new  matter  inconsistent  with  the  petition. 
Code,  sec.  101. 

The  constable  performed  his  duty  in  committing  the 
debtor  to  jail.  The  law  does  not  impose  the  duty  on  the 
sheriff. 

There  remains  the  consideration  of  the  second  question. 
Section  168  of  the  justices'  act  (1  S.  &  C.  799),  under  which 
it  is  claimed  the  defendant  was  justified  in  discharging 
Manning  from  custody,  reads  as  follows :  "  It  shall  be  law- 
fuL  for  the  sheriff  or  jailer,  receiving  any  person  impris- 
oned on  execution  issued  in  any  civil  proceeding,  at  any 
time  when  there  is  no  money  in  his  hands,  to  pay  for 
the  sustenance  of  such  prisoner,  to  discharge  him  from 
prison.  The  jailer  may,  however,  detain  such  prisoner,  the 
adverse  party  being  liable  for  such  sustenance." 

It  will  be  perceived  from  the  reading  of  the  section,  that 
the  law  does  not,  in  terms,  require  a  demand  by  the  sheriff 
on  the  plaintiff  in  execution  for  money  to  pay  for  the 
sustenance  of  the  prisoner,  and  the  plaintiffs'  refusal  to 
comply,  as  a  justification  of  the  sheriff  in  permitting  his 
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prisoner  to  go  at  largo.  And,  perhaps,  the  construction 
that  the  legislative  intent  was  to  require  such  demand  and 
refusal  as  the  condition  of  the  sherift's  justification,  would 
hardly  have  been  claimed  by  the  plaintiff,  if  the  code,  sec- 
tion 173  (2  S.  &  C.  99.6),  had  not  provided  that  plaintiffs  in 
arrests,  by  virtue  of  chapter  1,  title  8, "  shall,  if  required  by 
the  jailer^  pay  the  jail  fees  weekly  in  advance." 

This  last  section,  it  will  be  observed,  does  not  provide 
for  the  discharge  of  the  prisoner  from  custody  by  the 
sheriff,  in  case  the  creditor,  if  required,  refuses  to  advance 
weekly  the  jail  fees.  And  that  was  one  of  the  questions 
decided  by  the  Supreme  Court  of  this  State,  in  Gill  v. 
Miner^  13  Ohio  St.  T82,  where  it  was  claimed  that  notwith- 
standing demand  by  the  sheriff  upon  the  creditor  for  jail 
fees,  and  refusal  to  pay,  the  sheriff  was  liable  as  upon  an 
escape,  if  he  permitted  his  prisoner  to  go  at  large.  But 
the  court  say,  "that  when  a  judgment  creditor,  having 
resorted  to  the  extreme  remedy  of  imprisonment,  makes 
default  after  due  demand  made,  in  providing  for  the  sub- 
sistence of  his  debtor,  he  virtually  assents  to  his  dis- 
charge.*' The  sheriff"  is  not  bound  to  subsist  the  prisoner 
and  run  the  risk  of  never  being  paid  for  it.  And  then  the 
court  quote  section  168  of  the  justices'  act,  and  hold 
it  to  be  so  distinct  an  indication  of  the  legislative  policy 
in  this  regard  as  to  render  it  safe  to  make  it  a  rule  of 
decision. 

Undoubtedly,  demand  by  the  sheriff  of  the  fees  and 
refusal  by  the  creditor,  is  the  condition  of  the  sheriff 's  jus- 
tification for  a  discharge  of  his  prisoner  from  custody, 
undersectionl73of  the  code,  because  such  demand  and  refu- 
sal are  expressly  required,  and  the  discharge  from  custody, 
upon  failure  of  compliance  on  the  part  of  the  creditor, 
necessarily  follows.  But  the  question,  recurs,  does  it  fol- 
low that  an  omission  of  the  demand  by  the  sheriff*,  and 
refusal  by  the  creditor,  of  the  jail  fees  for  sustenance  of 
the  prisoners, under  section  168  of  the  justices'  act,  which  it 
does  not  require,  will  make  the  sheriflf  liable  as  for  as  an 
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escape,  if  he  permit  his  prisoner  to  go  at  large,'  when  there 
is  no  money  in  his  hands  to  pay  for  the  prisoner's  soste- 
nance. 

The  Sapreme  Court  say,  in  the  case  cited,  that  while  the 
terms  of  section  168  of  the  justices'  act  are  broad  enough  to 
cover  the  question  in  that  case,  yet  that  "its  application 
to  cases  of  imprisonment,  under  process  issuing  from 
courts  of  record,  is  questioned." 

We  see  no  reason  why,  if  the  legislature  made  a  pro- 
vision for  so  important  a  matter,  as  the  requirement  of  the 
creditor  by  the  jailor,  of  the  jail  fees,  in  section  173  of  the 
code,  as  a  justification  of  the  shcrift'for  a  discharge  of  the 
debtor,  that  we  should  supply  a  legislative  provision  for 
such  a  requirement  in  section  168  of  the  justices'  act.  We 
derive  no  ground  for  the  construction  of  section  168  of  the 
justices'  act  claimed  by  the  plaintiff,  from  its  supposed 
analogy  to  section  173  of  the  code.  In  all  cases  of  imprison- 
ment of  a  debtor,  it  is  our  duty  to  construe  the  statute 
favorably  to  the  personal  liberty  of  the  individual.  It 
seems  to  be  the  policy  of  our  laws  relating  to  arrest  for 
debt,  to  throw  around  the  person  of  the  debtor  every  pro- 
per safeguard,  both  of  enactment  by  the  legislature  and  of 
construction  by  the  court.  That  there  should  be  money 
placed  in  the  sheriff's  hands,  under  section  168  of  the  jus- 
tices' act,  for  the  sustenance  of  his  prisoner,  is  the  right 
of  the  sheriff,  without  demand  of  the  creditor.  When  ho 
concludes  to  invoke  the  extraordinary  remedy  of  impris- 
onment for  a  debt  within  the  jurisdiction  of  a  magistrate,, 
it  is  the  duty  of  the  creditor,  without  depending  on  or 
waiting  for  any  one  else,  to  follow  the  conclusion  with 
prompt  evidences  of  his  intention  to  make  that  imprison- 
ment effective.  And  this  construction  is  strengthened  by 
the  concluding  clause  of  the  section  which  finally  refers 
the  sherift*'B  conduct  in  this  regard  to  his  own  judgment. 

Judgment  affirmed. 
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Philip  PfiNNrwir  and  Charles  G.  Scott  v.  Sheldon  I. 

Kellogg  and  John  T.  Footb. 

In  KoTcmbcr,  1861,  the  relation  existing  between  the  people  and  State 
of  Ohio,  and  the  people  and  State  of  Arkansas,  one  of  the  Confederate 
States  then  waging  war  against  the  United  States,  was  that  of  enemies, 
and  the  )udicial  proceedings  under  such  Confederate  State  Government 
do  not  fall  within  section  1  of  article  4  of  the  Constitution  of  the  United 
States,  which  provides  that  *^  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State.*' 

The  recond  of  a  judgment  rendered  in  a  court  of  such  Confederate  State 
of  Arkansas,  in  November,  1861,  against  a  citizen  of  the  State  of  Ohio, 
IS  not  competent  evidence  of  indebtedness,  although  it  may  purport  to 
show  that  process  was  served  on  the  defendant  prior  to  the  commence- 
ment of  the  war. 

Reserved  from  Special  Term. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

King,  Thompson  ^  Avery y  for  plaintiffs. 

W.  Y.  Gholson;  McGuffey,  Morrill  ^  Strunky  and  George 
Hoadly,  for  defendants. 

Tapt,  J.  This  action  was  brought  upon  a  judgment  in 
a  suit  commenced  in  Arkansas  by  the  plaintiffs  against 
the  defendants,  Kellogg  and  Foote,  who  were  residents  of 
Cincinnati  before  the  war,  and  prosecuted  to  judgment 
during  the  war.  The  judgment  was  rendered  on  the  16th 
November,  1861.  It  appears  from  the  pleadings  and  evi- 
dence, that  Arkansas  was  engaged  in  the  war  against  the 
United  States  at  that  time^  and  that  the  court  which  ren- 
dered this  judgment,  was  a  part  of  the  Confederate  State 
Government  which  was  assisting  to  carry  on  the  war. 

The  true  relation,  at  that  time  existing  between  the 
people  of  any  of  the  States  in  rebellion  to  the  people  of 
the  loyal   States,  was  determined  in  the  Prize  Cases,  2 

a.  C.  BKP.  VOL.  I — 2 

c. 
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Black's  Reports,  635.  The  decision  was  made  in  1862, 
and  turned  upon  the  condition  of  things  as  existing  in  the 
summer  of  1861,  when  the  seizures  of  prizes  were  made, 
but  a  few  months  prior  to  the  rendition  of  the  judgment 
of  Pennywit  against  Kellogg  and  Foote.  This  was  even 
before  the  Act  of  Congress  of  July  13, 1861,  ratifying  the 
President's  proclamation,  and  prohibiting  all  commercial 
intercourse  except  by  permission  of  the  President.  Judge 
Grier,  in  giving'  the  opinion  of  the  court  in  the  Prize 
Cases,  stated  the  facts  as  well  as  the  principle  of  law,  which 
applied  to  and  defined  the  condition  of  the  people  of  the 
rebel  States  at  that  time. 

The  condition  was  held  to  be  that  of  well-defined  civil 
war,  and  the  States  in  rebellion  were  at  war  with  the 
other  States  and  the  United  States;  and  the  people  of  rebel 
States  were  to  be  deemed  enemies  of  the  people  of  the 
loyal  States.  On  page  669,  the  court  say :  "  It  is  not  the 
less  a  civil  war  with  belligerent  parties  in  hostile  array, 
because  it  may  be  called  an  '  insurrection '  by  one  side,  and 
the  insurgents  be  considered  as  rebels  or  traitora.  It  is 
not  necessary  that  the  independence  of  the  revolted  prov- 
ince or  State  be  acknowledged  in  order  to  constitute  it 
a  party  belligerent  in  a  war,  according:  to  the  law  of  na- 
tions." 

The  court,  p.  673,  define  the  situation  thus: 

"  Under  the  very  peculiar  Constitution  of  this  Govern- 
ment, although  the  citizens  owe  supreme  allegiance  to  the 
Federal  Government,  they  owe  also  a  qualified  allegiance 
to  the  State  in  which  they  are  domiciled.  Their  persons 
and  property  are  subject  to  its  laws. 

"Hence, in  organizing  this  rebellion,  they  have  acted  as 
States  claiming  to  be  sovereign* over  all  persons  and  prop- 
erty within  their  respective  limits,  and  asserting  a  right  to 
absolve  their  citizens  from  their  allegiance  to  the  Federal 
Government.  Several  of  these  States  have  combined  to 
form  a  new  confederacy,  claiming  to  be  acknowledged  by 
the  world  as  a  sovereign  State.    Their  right  to  do  bo  is 
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now  being  decided  by  wager  of  battle.  The  ports  and 
territory  of  each  of  these  States  are  held  in  hostility  to 
the  General  Goyernment.  It  is  no  loose,  unorganized 
insurrection,  having  no  defined  boundary  or  possession. 
It  has  a  boundary  marked  by  lines  of  bayonets,  and  which 
can  be  crossed  only  by  force — south  of  this  line  is  ene- 
mies' territory,  because  it  is  claimed  and  held  in  possession 
by  an  organized,  hostile,  and  belligerent  power. 

"All  persons  residing  within  this  territory  whose  prop- 
erty may  be  used  to  increase  the  revenues  of  the  hostile 
power  are,  in  this  contest,  liable  to  be  treated  as  enemies, 
though  not  foreigners.  They  have  cast  off  their  allegiance 
and  made  war  on  their  Government,  and  are  none  the  less 
enemies  because  they  are  traitors." 

It  matters  not,  that  no  State  can  take  itself  out  of  the 
Union.  When  they  choose  to  wage  war  on  the  General 
Government,  and  that  portion  of  territory  which  is  loyal  to 
the  General  Government,  they,  both  the  hostile  State  and 
its  people,  are  subject  to  the  disabilities  of  enemies.  They 
can  not  claim  that  the  record  of  their  judicial  or  other 
proceedings  is  entitled  to  faith  and  credit  under  the  Fed- 
eral Constitution,  against  which  they  are  at  war. 

The  rights  under  all  contracts  between  people  of  hostile 
countries  are  suspended  during  the  war.  They  may  not 
be  ultimately  lost.  But  in  time  of  war,  they  are  not  avail- 
able. The  result  of  the  relation  existing  between  the*peo- 
ple  of  Arkansas  and  the  people  of  Ohio  is,  that  this  judg- 
ment, rendered  in  time  of  war  against  a  resident  and  citi- 
zen of  Ohio,  can  not  have  any  force  in  Ohio. 

It  ought  not  to  have  force,  because  the  defendant  could 
not  lawfully  defend  in  Arkansas.  To  allow  a  judgment 
to  stand,  under  such  circumstances,  would  violate  the  fun- 
damental principle  that  every  defendant  naust  have  his  day 
in  court.  For  although  this  defendant  was  served  with 
process  and  appeared  before  the  war,  yet  no  man  can  be 
said  to  have  his  day  in  court,  who  has  not  the  opportunity 
to  continue  in  court  till  the  trial  and  judgment.    The 
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moment  the  state  of  war  existed  between  Arkansas  and 
the  United  States,  it  existed  between  all  the  ppople  of 
Arkansas  and  all  the  people  of  Ohio,  and  no  citizen  of 
Ohio  had  any  standing  in  any  court  in  Arkansas.  If  the 
defendant  had  gone  there,  he  would  have  been  liable  to 
imprisonment  as  an  enemy  in  Arkansas,  and  to  be  pun- 
ished by  his  own  Government  as  violating  its  laws  if  he 
had  attempted  business  intercourse  in  that  State. 

This  we  regard  as  the  undoubted  result  of  the  adjudica- 
tions of  the  Supreme  Court  of  the  United  States  and  of 
other  courts,  in  regard  to  the  relation  of  the  people  of 
the  rebel,  to  those  of  the  loyal  States  during  the  war. 
(Texas  v.  White,  7  Wal.  R.  727,  734.)  In  Hanger  v.  Abbott, 
6  Wal.  R.  532,  it  was  decided  "that  the  time  during 
which  the  courts  in  the  lately  rebellious  States  were  closed 
to  citizens  of  the  loyal  States  is,  in  suits  brought  by  them 
since,  to  be  excluded  from  the  computation  of  the  time 
fixed  by  the  statute  of  limitations."  The  opinion  of  the 
court  states  the  principle  clearly,  that  the  commencement 
of  the  war  suspended  all  contracts  and  all  remedies  for 
the  enforcement  of  contracts  between  enemies,  or  between 
the  citizens  of  countries  at  war.  The  court  say,  pp.  540, 
541,  that  "the  suspension  of  the  remedy  during  war  is 
80  absolute,  that  courts  of  justice  will  not  even  grant  a 
commission  to  take  testimony  in  an  enemy's  country." 
Lord  Coke  says,  "  silent  leges  inter  arma,''  and  adds,  "  that 
if  a  man  is  disseized  in  time  of  peace,  and  the  descent  is 
cast  in  time  of  war,  this  shall  not  take  away  the  entry  of 
the  disseizee;"  p.  541.  The  court  say,  p.  540,  "Ability  to 
sue  was  the  status  of  the  creditor  when  the  contract  was 
made,  but  the  effect  of  war  is  to  suspend  the  right,  not 
only  without  any  fault  on  his  part,  but  under  circum- 
stances which  make  it  his  duty  to  abstain  from  any  such 
attempt.  His  remedy  is  suspended  by  the  acts  of  the 
two  governments,  and  by  the  law  of  nations,  not  applicable 
at  the  date  of  the  contract,  but  which  come  into  operation 
in  consequence  of  an  event  over  which  he  has  no  control." 
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It  is  very  clear  that  such  a  judgment  must  be  regarded 
as  ex  parte  and  void.  The  original  rights  of  the  plaintiff, 
however,  are  not  lost.  If  he  has  a  cause  of  action  against 
the  defendant  he  can  prosecute  it.  But  this  ex  parte  judg- 
ment can  not  be  received  in  evidence  against  the  defend- 
ant in  Ohio. 

K  the  plaintiff  desires  to  try  the  merits  of  his  original 
claim,  we  may  entertain  a  motion  to  amend,  and  he  may 
found  his  petition  on  that  as  his  cause  of  action. 

Judgmenjb  for  defendant. 


Qbbat  Wbstebn  Stock  Company,  Plaintiff  in  Error,  v.  Feuz 

Baas,  Defendant  in  Error. 

The  Great  Western  Stock  Company  purchased  of  Felix  Saas  real  estate, 
and  receiyed  a  warranty  deed  and  the  possession,  in  which  it  has  not 
been  disturbed,  but  it  refuses  to  pay  its  notes  for  the  deferred  payments, 
on  the  ground  that  it  is  liable  to  be  disturbed  by  the  heirs  of  the  wife  of 
Ambrose  Dudley  after  his  decease,  in  consequence  of  a  supposed  defective 
conveyance  by  her. 

Held,  that  the  company,  being  in  quiet  posaessron  under  the  deed,  is  bound 
to  pay  the  notes  and  rely  on  the  covenants  in  the  deed  for  indemnity 
against  any  future  eviction ;  that  such  is  the  settled  construction  of  the 
contract  between  the  parties;  and  that  an  act  passed  after  suit  on  the 
notes,  but  a  few  days  before  judgment,  authorizing  a  vendee  in  such  a 
case  to  have  the  title  investigated  and  damages  for  defect  of  title  assessed 
and  set  off  against  the  no(es  given  for  the  purchase  money,  is  not  to  be 
construed  as  applicable  to  existing  deeds;  and  if  it  were  necessary  to  so 
construe  the  act,  it  would  be  unconstitutionaL 

Felix  Saas  brought  suit  upon  a  note  given  for  the  pur- 
chase money  of  land,  and  the  Stock  Company  brought 
suit  to  enjoin  the  collection  of  the  note  on  the  ground 
that  the  title  to  one-third  of  the  land  conveyed  to  the 
company  by  Saas  was  defective,  being  in  the  heirs  of 
Martha  C.  Dudley,  deceased,  subject  to  the  life  estate  of 
Ambrose  Dudley,  her  surviving  husband.    The  life  estate  of 
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Ambrose  Dudley  was  in  Saas.  The  Great  Western  Stock 
Company  is  in  peaceable  possession,  and  anticipates  no 
eviction  till  the  death  of  Ambrose  Dudley;  but  it  has  rea- 
son to  believe  that  upon  his  decease  litigation  will  com- 
mence, and  It  asks  to  be  protected  against  having  to  pay 
for  the  land.  This  cause  was  before  this  court  at  General 
Term,  on  a  former  occasion,  by  reservation,  to  decide 
whether  the  heirs  of  Martha  C.  Dudley  should  be  stricken 
from  the  original  suit,  of  which  they  had  been  made 
parties  on  a  previous  motion.  It  was  then  held  that  tlio 
heirs  of  Martha  C.  Dudley  were  not  proper  parties  to  that 
suit,  because  their  claim  was  no  defense  against  the  suit 
of  Saas ;  that  as  there  had  been  no  eviction  of  the  Stock 
Company,  and  as  it  was  in  quiet  possession  of  the  prop- 
erty, it  could  not  refuse  to  pay  the  purchase  money  notes; 
that  if  the  title  should  prove  to  be  defective  and  the  com- 
pany should  be  evicted,  its  remedy  was  on  the  covenants 
in  the  deed.  The  court  in  that  decision  followed  the 
ruling  of  the  Supreme  Court  in  HUl  v.  Butkry  6  Ohio  St. 
Rep.  207. 

The  heirs  of  Martha  C.  Dudley  were,  therefore,  on  motion, 
dismissed  from  the  suit,  and  the  case  was  remanded  for 
further  proceedings;  and  such  proceedings  were  had  at 
Special  Term,  that  a  judgment  was  rendered  against  the 
Stock  Company  for  the  amount  of  purchase  money  due,  to 
reverse  which  this  petition  in  error  is  prosecuted 

W.  M.  Ramsey y  for  plaintiff  in  error. 

James  Saffin.  and  Caldwell^  Copjpock  ^  CaldweU^  for  defend- 
ant in  error. 

Taft,  J.  The  bill  oi  exceptions  presents  out  one  ques- 
tion. It  states  that  the  Stock  Company,  on  the  trial, 
"  offered  evidence  tending  to  prove  that  upon  the  death  of 
Ambrose  Dudley,  the  heirs  at  law  of  Martha  Catherine 
Dudley,  would  be  entitled  to  possession  of  the  undivided 
one-fourth  part  of  the  premises  described  in  the  petition. 


OCTOBER  TERM,  1870  28 

Great  Western  Stock  Co.  v.  Saaa. 

as  tenants  in  fee  simple,  which  evidence  the  court  refused 
to  hear/^  and  the  Stock  Company  excepted. 

The  trial  was  had,  and  the  hill  of  exceptions  allowed,  at 
the  May  term,  1870. 

On  the  18th  of  April,  1870,  a  few  days  preceding  the 
judgment,  section  567  of  the  code  was  amended  hy  the 
legislature  so  as  to  provide,  that,  "  In  all  actions  brought 
for  the  recovery  of  purchase  money  of  real  estate,  by  ven- 
dor against  vendee,  it  should  be  competent  for  such  vendee, 
notwithstanding  his  continued  possession,  to  set  up,  by 
way  of  counter  claim,  any  breach  of  the  covenants  of  title 
acquired  by  him  from  the  plaintiff,  and  to  make  any  and 
all  persons  claiming  any  adverse  estate  or  interest  therein, 
parties  to  the  cause;  and  upon  the  hearing  he  should  be 
entitled  to  recourse  against  the  plaintiff's  demand  for  the 
present  worth  of  any  existing  lien  or  incumbrance  thereon, 
and  if  the  adverse  estate  or  interest  of  the  said  claimants 
should  be  an  estate  in  reversion  or  remainder,  or  contin- 
gent upon  a  future  event,  the  court  may,  at  its  discretion, 
require  the  vendee  to  surrender  the  possession  to  his  ven- 
dor, upon  the  repayment  of  so  much  of  the  purchase 
money  as  shall  have  been  paid  thereon,  with  interest,  or 
it  may  direct  the  payment  of  the  purchase  money  claimed 
in  the  action,  upon  the  plaintiff's  giving  bond  in  double 
the  amount  thereof,  with  two  or  more  sureties,  to  be  ap- 
proved by  the  court,  for  the  repayment  of  the  same  with 
interest,  if  the  defendant  and  his  privities  of  contract  shall 
subsequently  be  evicted  by  reason  of  said  defect." 

This  act  appears  not  to  have  been  published  so  as  to 
be  known  to  the  court  or  the  parties  at  the  time  of  the 
trial.  But  it  appears  to  have  been  in  force,  and  the  plain- 
tiff' in  error  claims  that,  by  virtue  of  that  act,  if  not 
otherwise,  the  testimony  which  they  offered,  was  com- 
petent, and  that  to  rule  it  out  was  error.  We  regard  the 
decision  made  in  General  Term,  on  the  motion  to  strike 
out  the  heirs  of  Martha  C.  Dudley  as  parties,  as  involv- 
ing the  competency  of  the  evidence  offered.    From  that 
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decision  it  necessarily  followed,  that  the  evidence  in  regard 
to  the  claim  of  Mrs.  Dudley's  heirs  was  not  competent,  . 
unless  made  so  hy  the  act  of  April  18,  1870,  which  we 
have  now  recited.     The  eflfect  of  that  act,  therefore,  is 
what  we  have  to  consider. 

On  the  one  side,  it  is  claimed  that  this  act,  like  the  stat- 
ute of  limitations,  affects  the  remedy  and  not  the  right 
under  the  contract.  We  think  that,  by  the  law  as  it  had 
been  long  settled  prior  to  the  statute,  no  right  of  action 
could  arise  on  the  covenants  in  this  deed  for  more  than 
mere  nominal  damages,  till  the  Stock  Company  should  be 
evicted;  and  by  the  contract  made  between  the  parties,  the 
purchasers  were  bound  to  pay  the  notes  when  they  became 
due.  These  were  the  rights  of  the  parties  under  their 
contract.  It  mattered  not  what  form  of  remedy  was 
adopted,  the  result  would  be  the  same.  There  was  no 
substantial  breach  of  the  warranty  until  evictioti.  This 
was  the  legal  construction  of  their  contract.  That  rela- 
tion having  been  established  between  these  parties  by 
contract,  we  think  that  the  legislature  could  not  change  it. 
'Not  do  we  consider  the  language  of  the  amended  statute 
such  as  to  make  necessary  the  construction  claimed  by 
the  defendant.  The  statute  may  have  its  proper  operation 
upon  contracts  to  be  made  after  its  passage.  The  more 
natural  construction  of  an  act  affecting  substantial  rights 
under  contracts,  is  to  hold  that  it  contemplates  future 
contracts  only. 

We  hold,  then,  that  this  act  does  not  apply  to  the  cove- 
nants in  this  deed,  and  if  it  was  intended  so  to  apply,  or 
had  been  so  expressed,  as  to  make  it  necessary  tor  us  so  to 
construe  it,  we  should  hold  that,  as  to  contracts  made  be- 
fore the  passage  of  the  act,  it  was  unconstitutional  and  in- 
effectual. 

Judgment  affirmed. 
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James  F.  Johnson  and  "Wife,  Plaintiffs  in  Error,  v.  J.  H. 
Pettit  and  Wife,  Defendants  in  "Error. 

The  forfeiture  of  a  particular  estate  to  the  reversioner,  under  section  76 
of  thu  tax  law  (2  S.  &  C.  1464),  is  but  an  inchoate  right  until  decreed 
by  a  court  of  competent  jurisdiction. 

Where  the  statute,  for  waste  by  a  life  tenant,  forfeits  the  life  estate  to  the 
rereiisioner  before  judgment  of  forfeiture  is  ordered,  equity  will  allow  the 
life  tenant  to  repair  the  waste  and  save  the  forfeiture. 

The  facts  appear  in  the  opinion  of  the  court, 

Logan  ^  Randall,  for  plaintiffs  in  error. 

Long,  Hoeffer  ^  Kramer,  for  defendants  in  error. 

Stoker,  J.  The  plaintiffs  own  the  reversionary  estate 
in  real  property,  situated  in  Cincinnati ;  the  defendants,  in 
the  right  of  Mrs.  Pettit,  claim  a  life  interest  therein  as  her 
dower.  It  is  sought  by  the  plaintiffs  to  forfeit  her  dower 
estate,  on  the  ground  that  the  defendants  have  allowed  the 
property  to  be  sold  for  taxes,  without  the  redemption 
thereof  by  the  dowress,  within  the  time  prescribed  by 
law. 

The  cause  was  heard  at  Special  Term,  when  it  was  de- 
cided the  plaintiffs  could  not  recover ;  to  this  judgment, 
exception  was  taken,  and  we  are  now  asked  to  reverse  it 
for  the  error  of,  the  judge  in  finding  for  the  defendant. 

We  find,  by  the  record,  that  the  following  facts  were 
admitted  or  proved  on  the  trial  below : 

1.  The  defendants  had  leased  their  estate  to  a  tenant 
who  had  agreed  to  pay  the  taxes  out  of  the  rent,  but 
omitted  to  do  so. 

2.  The  property  was  sold  in  January,  1866,  for  the  taxes 
of  1864  and  1865,  to  Joseph  McDougall,  and  on  the  first 
day  of  July,  1869,  these  taxes  were  paid  to  him  with  in- 
terest and  penalty  by  the  tenant,  out  of  the  rents,  and  the 
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property  was  released  from  the  lien  they  had  created 
upon  it. 

This  payment  to  McDougall  was  made  while  the  present 
suit  was  pending,  and  before  the  ease  had  been  tried ;  and 
when  it  came  to  be  heard,  the  court  being  satisfied  the 
reversionary  interest  could  not  be  affected  nor  disturbed  by 
the  sale  to  McDougall,  to  which  he  no  longer  held  any 
claim,  gave  judgment  for  the  defendants. 

We  suppose  the  object  of  the  statute,  which  gives  the 
right  to  forfeit  a  life  estate  tq  the  reversioner,  was  to  save 
him  from  the  difficulties  and  entanglements  which  neces- 
sarily  follow  a  tax  sale,  as  well  as  the  penalties  precedent 
to  the  redemption  of  the  property;  but  where  no  such 
state  of  facts  exists,  and  the  incumbrance  is  removed,  the 
mere  occurrence  of  a  sale  by  the  auditor  does  not  of  itself 
effect  the  destruction  of  the  estate. 

Thus  it  is  when  the  tenant  has  forfeited  his  term  by 
non-payment  of  his  rent,  and  the  landlord  has  entered, 
the  tenant  may  still  be  relieved  on  the  payment  of  the 
landlord's  claim  with  interest  and  costs.  All  else  would 
not  be  indemnity  to  the  landlord,  but  rather  the  punish- 
ment of  the  tenant  for  being  in  arrear. 

The  plaintiffs  rely  upon  section  76  of  the  tax  law  of 
1859  (2  S.  &  C.  1464),  which  gives  the  right  to  the  rever- 
sioner to  forfeit  the  life  estate,  whether  held  by  curtesy 
or  as  dower,  where  the  tenant  neglects  to  pay  the  taxes 
for  so  long  that  the  land  shall  be  sold  for  their  non-pay- 
ment, unless  the  same  is  redeemed  within  one  year  from 
the  time  of  sale.  The  reversioner  may  redeem  the  lands  in 
the  same  manner  as  other  lands  may  be  redeemed  in  other 
cases  of  sale  for  taxes.  This  section  is  a  more  explicit 
statement  of  the  liability  imposed  upon  the  tenant  for  life, 
than  we  find  in  section  15  of  the  act  for  the  assignment 
of  dower,  1  S.  &  C.  521,  where  it  is  declared  if  the  dowress 
shall  wantonly  commit,  or  suffer  waste  in  the  lands  as- 
signed to  her,  she  shall  forfeit  tliat  part  of  the  estate  in 
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which  such  waste  is  committed  to  the  reversioner  in  an 
action  of  waste. 

ISoWy  we  can  not  construe  either  of  these  sections  as 
creating  a  forfeiture  per  se,  without  the  intervention  of  the 
proper  tribunal  to  declare  it.  Like  all  other  inchoate 
rights^  it  can  only  be  enforced  by  an  action  and  the  judg- 
ment of  a  court  competent  to  decide  the  question,  and 
until  such  adjudication  is  had,  especially  in  the  present 
case,  the  defendant  may  redeem  the  land  and  thus  dis- 
charge the  reversioner's  claim  to  a  forfeiture.  This  is  a 
cardinal  principle  in  equity,  and  one  of  its  chief  heads 
where  to  save  a  forfeiture  of  the  estate  it  will  remunerate 
in  damages. 

If  we  should  decide  for  the  plaintifP,  in  the  case  before 
us,  we  should  establish  the  principle  that  after  a  lien  was 
discharged,  and  every  cloud  upon  the  reversion  removed, 
the  teniipt  might  nevertheless  be  ousted  from  his  estate 
for  an  omission  of  duty,  which  had  already  been  satisfied 
by  full  and  adequate  remuneration. 

On  the  whole  case,  we  are  satisfied  the  plaintiff  can  not 
now  forfeit  the  life  estate  of  the  defendant.  They  now 
hold  a  peHect  title  as  reversioners,  freed  from  all  liens  for 
taxes,  and  unabridged  by  any  act  of  the  defendant. 

Nor  can  we  admit  that  the  plaintiff  can  recover  dam- 
ages by  way  of  counsel  fees.  We  have  no  power  to  order 
any  such  allowance. 

Judgment  affirmed 


Chables  T.  Dumont  v.  Steameb  Pbtrel  Ifo.  2. 
The  Marine  Railway  and  Dby  Dock  Compant  v.  The  Same. 

Harttime  liens  sought  to  bo  enforced  by  procoedings  t»  rem  are  exclu- 
sively within  the  jurisdiction  of  the  Federal  courts. 

Contracts  for  supplies  and  repairs  made  at  the  home  port  of  the  yessel  are 
not  maritime  liens ;  and  proceedings  in  rem  against  such  yessel,  under 
the  watercraft  laws  of  a  State,  are  not  based  on  any  maritime  contraoti 
but  are  purely  statutory,  and  therefore  cognizable  in  the  State  coorta. 
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These  were  suits  for  amounts  due  for  building,  repairing, 
furnishing,  equipping,  etc.,  the  steamer  Petrel  No.  2,  at 
Cincinnati,  Ohio,  the  home  port  of  said  boat,  she  being 
then  wholly  owned  by  parties  residing  in  Ohio.  The  suits 
were  brought  to  enforce  an  alleged  lien  under  the  water- 
craft  law  of  this  State  against  the  boat  by  name,  and  she 
was  accordingly  seized.  Motions  were  made  by  defendants 
to  dismiss  the  proceedings  for  want  of  jurisdiction,  and 
reserved  to  General  Term. 

LincolUj  Smith  ^  Wamocky  for  the  motion : 

1.  Domestic  lien  is  admiralty  lien.  Steamboat  General 
Buell  V.  Long,  18  0.  St.  527. 

2.  This  was  a  maritime  contract.    In  re  Belfast,  7  "Wall. 
637 ;  The  Moses  Taylor,  4  Wall.  411 ;  In  re  Josephine^  39 

N.  Y.  19;    Stuart  v.  Steamboat  Ohio,  10   Ohio   St.  582; 
JBissler  v.  Steamboat  Messenger^  13  0.  St.  1.  ^ 

King,  Thompson  ^  Avery,  and  Huston  ^  Shunk,  contra : 

1.  Action  framed  under  watercraft  law.  Paron  v.  Bed- 
ford, 3  Peters,  433. 

2.  Maritime  jurisdiction  under  watercraft  l{iw  wholly 
statutory,  WiRiams  v.  Hogan,  46  111.  517 ;  Pratt  v.  Readj 
19  How.  359 ;   Wyatt  v.  Stuckly,  29  Ind.  279. 

3.  In  re  Belfast,  above  cited,  was  overruled  by  Supreme 
Court 

Haqans,  J.  It  is  now  the  well-settled  law,  which  our 
Supreme  Court  discusses  and  recognizes  in  the  Steamboat 
General  Buell  v.  Long,  18  Ohio  St.  533,  that  in  all  cases 
where  the  suit  is  brought  for  the  enforcement  of  a  mari- 
time lien,  by  proceedings  in  rem,  the  admiralty  jurisdic- 
tion of  the  Federal  court  is  exclusive.  So  that,  in  the 
cases  at  bar,  the  only  question  to  be  considered  is,  whether 
the  claims  are  such  as  belong  to  the  admiralty  cogni- 
zance. If  they  are  maritime  liens  they  can  not  be  enforced 
in  the  State  courts  by  proceedings  in  rem  under  the  water- 
craft  law.    Statutes  similar  to  our  watercraft  law  have 
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been  passed  in  many  or  perhaps  most  of  the  States;  and 
the  Supreme  Court  of  the  United  States  has  held  them  to 
be  unconstitutional  and  void,  so  far  as  they  authorize 
proceedings  in  rem  against  vessels  for  causes  of  action, 
cognizable  alone  in  admiralty.  It  is  admitted  that  there 
is  no  maritime  lien  in  the  cases  at  bar,  because  the  ma- 
terials, labor,  and  supplies  were  furnished  to  the  boat  at 
her  home  port.  And  our  Supreme  Court,  in  the  case 
already  cited,  hold,  upon  abundant  authority,  that  con- 
tracts for  building  vessels,  materials  and  supplies  furnished, 
at  the  home  port,  are  not  cases  of  admiralty  cognizance  by 
proceedings  in  rem.  General  Buell  v.  Long^  18  Ohio  St. 
527. 

This  statement  would  seem'  to  be  decisive  of  the  cases 
at  bar.  But  our  attention  is  called  to  the  following  con- 
sideration: 

That  the  claims  sued  on  are  maritime  contracts,  upon 
which  suits  can  be  maintained  in  the  Federal  courts  by 
proceedings  in  2)er5onam;  that  the  proceedings  under  our 
watercraft  law  in  the  cases  at  bar  are  analogous  to  the 
proceedings  in  rem  in  admiralty,  and  in  the  nature  and 
with  all  the  incidents  of  a  suit  in  admiralty,  and  therefore 
it  is  a  suit  in  admiralty  of  which  the  Federal  courts  have 
exclusive  jurisdiction;  and  that  these  are  not  common 
law  proceedings,  and  therefore  not  within  the  exception 
of  the  Federal  judiciary  act  of  1789. 

To  these  arguments  we  have  given  careful  consideration. 

It  seems  to  us  that  in  Ohio,  taking  all  the  decisions  of 
our  Supreme  Court,  we  can  not  question  the  jurisdictiou 
of  the  State  courts  in  every  case  provided  for  under  the 
watercraft  law,  except  as  limited  by  the  decision  in  18 
Ohio  St.  already  quoted.  The  Supreme  Court  there  say, 
p.  532 : 

"  1.  In  all  cases  where  a  maritime  lien  arises,  the  original 
jurisdiction  to  enforce  it  by  proceedings  in  rem  is  exclu- 
sive in  the  district  courte  of  the  United  States,  as  pro- 
vided by  the  ninth  section  of  the  judiciary  act  of  1789." 
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But  here  are  liens  not  maritime,  created  by  the  statute, 
which  the  Federal  courts  can  not  either  recognize  or  en- 
force. 

Jackson  V.  Steam  PropeUer  KenniCy  a  case  decided  by 
Judge  Field  in  the  United  States  District  Court,  N.  J., 
and  reported  in  the  August  number,  1869,  of  the  Am. 
Law  Reg.  470.  The  liens  in  the  cases  at  bar  have  no  ex- 
istence by  virtue  of  the  contract  made,  but  by  the  statute 
only,  and  for  the  creation  of  which  it  is  competent  for  the 
legislature  to  provide,  as  well  as  for  the  mode  of  their  en- 
forcement. These  statutes  simply  furnish  remedies  of  which 
the  party  may  avail  himself  if  he  chooses.  The  General 
Smithy  4  Wheat.  438;  The  St.  Lawrencey  1  Black.  429; 
Ferry  Co.  v.  BeerSy  20  How.  402 ;  Peyrense  v.  Howardy  7 
Peters,  324;  The  New  Orleans  v.  FhcebuSy  11  Id.  175;  The 
St  lago  de  Cubay  9  Wheat.  409 ;  Wyatt  Y.Stuekleyy  29  Ind. 
279;   Williams  Y.mgany  4^6111  517. 

The  only  cases  which  we  have  found  that  conflict  with 
these  views  are  in  New  York — one  in  the  Court  ot  Ap- 
peals, In  re  Josephine y  SON.  Y.  19,  upon  the  authority  of 
which  Ferran  v.  Horsfordy  54  Barb.  200,  was  decided,  in 
which  it  is  held  that  in  cases  where  the  contract  sued  on 

■ 

is  a  maritime  contract,  and  the  remedy  is  in  personam 
merely,  the  admiralty  jurisdiction  is  exclusive.  But  we 
arc  not  impressed  with  the  soundness  of  the  judgment  in 
those  cases,  and  are  not  disposed  to  follow  them,  especially 
in  view  of  the  line  of  decisions  in  Ohio. 

The  motions  will  be  refused,  and  the  causes  remanded 
for  further  proceedings. 


Max.  Hellman  v.  Julius  Reis. 

Tho  Federal  Btatutory  prohibition  of  the  admission  of  certain  Trritin^s 
in  evidence,  unless  stamped,  applies  only  when  such  instruments  arc  the 
predicates  of  an  action,  and  docs  not  anect  their  competency  when  in- 
troduced to  establish  merelv  a  collateral  fact 
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A^  one  of  two  copartnen,  without  the  authority  of  B.,  his  partner, 
formed,  in  the  firm  name,  another  copartnership  with  C,  without  the 
authority  or  knowledge  of  B.  Held,  that  A.  exceoilcd  his  authority 
as  partner,  and  was  legally  liahle  to  B.  for  loss  resulting  from  such  unau- 
thorized act 

Qeneral  Tkkm. — Reserved  from  Special  Term  on  the  de- 
fendant's motion  for  a  new  trial.  The  facts  appear  sufBl- 
ciently  in  the  opinion  of  the  court. 

Wolf,  for  plaintiftl 
J.  ^  V,  Abraharriy  for  defendant. 

Storer,  J.  The  plaintiff  below  claimed  in  his  petition 
that  he  had  formed  a  verbal  copartnership,  in  1863,  with 
the  defendant  and  his  brother,  the  object  of  which  was  the 
purchase  of  cotton  in  the  South  during  the  late  rebellion. 
The  plaintiff'  was  to  advance  $10,000,  and  the  defendant 
and  his  brother  $5,000.  In  pursuance  of  this  agreement, 
the  plaintiff  furnished  $6,000  in  cash,  and  a  letter  of  credit 
for  a  larger  sum,  with  which  the  defendant  went  to  Mem- 
phis, Tennessee,  but  did  not  there  purchase,  nor  has  he  ever 
purchased  any  cotton,  nor  has  he  returned  the  amount  ad- 
vanced to  him  by  the  plaintiff,  but  alleges  as  his  excuse  that, 
while  at  Memphis,  he  employed  one  A.  llirsch  to  aid  him 
in  the  purchase  of  cotton,  to  whom  he  paid  the  money 
advanced  by  the  plaintiff',  but  that  Hirsch  had  not  repaid 
the  same,  alleging  that  he  was  robbed  of  the  amount. 
Wherefore,  the  plaintiff'  asks  judgment. 

The  defendant  answers,  and  admits  the  contract  he  made 
with  the  plaintiff,  and  the  receipt  of  the  money  alleged  to 
have  been  paid  to  him,  but  claims  that  upon  his  arrival  at 
Memphis,  finding  it  difficult  to  purchase  cotton  there,  he 
employed  Hirsch  to  go  upon  the  plantations  in  the  neigh- 
borhood to  make  purchases,  giving  him  all  the  money 
advanced  by  plaintiff,  together  with  nearly  the  same 
amount  of  the  defendant's  own ;  that  Hirsch  never  returned 
to  Memphis,  nor  did  he  ever  return  the  money  he  had 
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received,  alleging  that  he  had  been  robbed  of  the  whole 
amount.  It  was  further  claimed  by  the  defendant  that  he 
made  inquiry  as  to  the  integrity  and  fitness  of  Hirsch  before 
he  employed  him  and  intrusted  him  with  the  money  in 
question ;  that  on  the  defendant's  return  to  Cincinnati,  ho 
disclosed  to  the  plaintift*  all  the  facts,  paid  him  the  residue 
of  the  funds,  and  finally  settled  with  him,  with  the  under- 
standing that  each  was  to  bear  his  part  of  the  loss;  and,  as 
the  plaintiff  had  advanced  $1,000  more  than  the  defendant 
in  the  adventure,  he,  the  defendant,  to  mate  the  burden 
equal,  paid  to  the  plaintiff  $1,000,  and  alleges  that  this 
closed  the  whole  business  between  them. 

There  is  a  general  denial  by  replication  of  the  facts  stated 
in  the  answer. 

On  the  trial  at  Special  Term,  it  was  proved  that  on  the 
return  of  the  defendant  from  Memphis,  on  being  asked  if 
he  had  taken  any  receipt  from  Hirsch  for  the  money  paid 
to  him,  he  gave  to  the  plaintiff  a  paper,  of  which  the  fol- 
lowing is  a  copy : 

"Memphis,  November  7, 1863. 
"This  is  to  certify  that  we,  the  undersigned,  have  this 
day  made  the  following  agreement : 

"Aaron  Hirsh  of  the  first  part,  and  Hcllman  &  Ries  Bros, 
of  the  second  part.  Both  parties  have  this  day  contracted 
as  copartners  to  purchase  cotton,  for  which  purpose  Hcll- 
man &  Beis  Bros,  have  to  invest  ton  thousand  dollars,  and 
Aaron  Hirsch  five  thousand  dollars,  the  profits  of  the  busi- 
ness to  be  divided  in  four  equal  parts,  to-wit:  to  Aaron 
Hirsch,  M.  Hellman,  Julius  Beis,  and  Samuel  Beis. 

[Signed,]  "Hellman  &  Beis  Bros., 

A.  Hirsch." 

This  agreement  was  unlcnown  to  Hellman  until  handed 
to  him  by  the  defendant,  who,  it  was  admitted,  had  no 
power  to  form  a  new  copartnership,  in  which  Hellman 
should  be  a  member,  without  his  consent. 

This  paper  was  objected  to  when   oftered  in   evidence, 
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because  it  did  not  appear  to  have  been  stamped.  The  judge, 
however,  overruled  the  objection,  and  admitted  the  evi- 
dence. I 

It  was  also  in  proof  that  Hirsch,  a  fc^v  years  before  he 
met  the  defendant,  had  become  insolvent,  paying  oft*  his 
debt  at  twenty-five  cents  on  the  dollar,  and  at  the  time  he 
is  said  to  have  received  money  from  the  defendant  was  a 
stranger  to  him,  and  was  indebted  to  the  plaintift'  $1,200. 

The  defendant  himself  testified  that  ho  had  come  to  the 
conclusion  that  Hirsch  had  not  been  robbed,  but  had  appro- 
priated the  money  paid  to  him  to  his  own  use. 

The  plaintiff  deuied  that  any  final  settlement  had  been 
made,  but  said  that  he  had  always  intended  to  hold  the'de- 
fendant  liable. 

No  exception  was  taken  to  the  charge  of  the  judge;  and 
the  jury,  upoiirthe  whole  testimony  adduced,  which  is  fully 
set  forth  in  the  bill  of  exceptions,  when  the  case  was  sub- 
mitted to  them,  rendered  a  verdict  for  $5,000  in  the  plain- 
tift's  favor. 

Two  questions  have  been  argued  to  us  by  the  defend- 
ants' counsel,  the  decision  of  either  of  which  in  his  favor, 
it  is  claimed,  must  prevent  a  recovery  by  the  plaintiff. 

The  first  is:  Did  the  judge  err  in  permitting  the  intro- 
duction of  the  paper,  purporting  to  be  the  contract  made 
by  the  defendant  with  Hii'sch. 

It  is  said  this  paper  should  have  been  stamped  before  it 
was  of  any  legal  validity,  and  could  not  have  been  oftpred 
in  evidence  under  any  circumstances. 

Wc  suppose  the  object  of  the  laws  requiring  stamps  to 
be  affixed  to  written  instruments  was  to  increase  the 
national  revenue,  and  to  prohibit  every  legal  method  of 
enforcing  conj;racts  when  the  parties  to  be  benefited  have 
been  derelict  in  their  duty.  In  other  words,  no  such  in- 
strument should  furnish  a  ground  of  action  for  the  inter- 
vention of  the  courts;  but  when  the  paper  is  incidental 
only,  and  is  offered  to  establish  a  fact  not  as  the  predicate 
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of  a  recovery,  it  may  be  admitted  as  proof  of  the  fact  it- 
self. In  the  case  before  us,  neither  party  to  the  argreemcnt 
sought  to  set  it  tip  as  a  vs^lid  instrument;  the  purpose  of 
offering  it  was  merely  to  show  what  was  done  by  the 
defendant,  and  not  to  create  a  liability  upon  any  one. 
The  defendant  in  answer  to  the  plaintiff''s  inquiry,  as  to 
what  evidence  existed  of  the  payment  to  Hirsch,  instead  of 
presenting  a  rescript  or  any  other  equivalent,  handed  him 
the  instrument  which  set  forth  the  arrangement  he  had 
made  with  Hirsch,  which  was  the  only  evidence  of  that 
fact,  and  without  which  the  anomaly  would  have  been 
presented  of  one  partner  placing  in  the  hands  of  a  com- 
parative stranger  a  large  sum  of  money  without  any 
written  evidence  of  its  receipt. 

We  can  not  so  regard  our  stamp  acts.  The  object  of 
their  passage  was  to  prevent  fraud  on  the  revenue  by  the 
denying  all  legal  remedies  to  them  who  violate  those 
statutes.  They  could  not  apply  to  these  cases  where  the 
instrument  was  introduced  as  collateral  only,  and  not  relied 
on  directly;*  more  especially  when  the  party  who  objects 
to  its  introduction  had  delivered  it  to  his  partner  to  jus- 
tify his  own  act.  Such  an  assumption  would  lead  to  this 
result :  A  partner  could  disregard  whatever  the  law  required 
to  validate  an  instrument  like  that  which  was  offered  in 
evidence,  and  on  a  trial,  by  olyccting  to  its  introduction, 
discharge  his  liability. 

We  do  not  find  any  error  in  this  ruling  of  the  court  below. 

Upon  the  evidence  stated  in  the  record,  it  is  very 
clear  the  defendant  exceeded  his  authority  as  a  partner  in 
the  arrangement  he  made  vrtth  Hirsch.  He  could  not 
without  the  consent  of  the  plaintiff  have  made  such  an 
agreement,  and  he  can  not  excuse  himself  on  the  ground 
that  it  was  a  mere  employment  of  Hirsch  as  an  agent  to 
purchase.  The  language  of  the  agreement  in  writing  is  so 
explicit  that  no  such  implication  can  be  permitted.  He 
had  no  right  then  to  put  at  risk  the  plaintiff's  capital  in 

*Se6  Maiiheaon  y.  JZom,  2  House  of  Lords'  Cases,  286. — Bds. 
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a  mode  not  contemplated  by  the  original  agreement  of 
the  parties,  nor  to  apportion  the  profits  of  the  adventure 
in  a  manner  different  from  that  originally  agreed  upon. 
The  purpose  the  parties  had  in  view  when  the  arrange- 
ment was  first  made  in  Cincinnati  was  entirely  changed ; 
new  relations  were  formed  without  the  knowledge  of  the 
plaintiff;  his  money  was  put  in  jeopardy  in  a  manner  he 
had  not  and  probably  would  not  have  assented  to.  In 
this  view  of  the  case  the  defendant  assumed  a  responsi- 
bility not  warranted  by  the  relations  subsisting  between 
him  and  the  plaintiff;  a  responsibility  not  anticipated,  and 
which,  if  assumed,  must,  as  between  the  parties,  give  the 
plaintiff  the  legal  right  to  hold  the  defendant  liable  for 
what  the  plaintiff  has  lost  by  his  imprudence. 

Good  faith  is  the  basis  of  all  copartnerships.  The 
members  are  agents  for  each  other,  and  restricted  to  the 
performance  of  what  belongs  to  the  general  object  and 
scope  of  their  compact.  No  partner  can  exceed  the  power 
delegated  to  him.  If  by  the  unauthorized,  imprudent 
conduct  of  one  member  of  a  copartnership  the  others 
Buffer,  he  must  make  good  the  loss.  If  one  partner 
borrows  money  on  the  credit  of  the  firm,  and  {appropriates 
the  money  to  his  private  use,  the  partners  are  liable,  but 
they  certainly  have  a  clear  remedy  against  the  delinquent 
meinber  for  indemnity. 

This  rule  pervades  the  whole  law,  and  unless  it  is  judi- 
cially asserted  there  is  no  security  in  commercial  relations. 
"Every  known  deviation  from,  and  every  excess  in  the 
exercise  of  such  rights,  powers,  authorities,  and  acts  which 
produce  any  loss  or  injury  to  the  partnership,  are,  to  that 
extent,  to  be  borne  by  the  partner  who  causes  or  occasions 
the  loss  or  injury;  and  he  is  bound  to.indemnify  the  other 
parties  therefor.**     Story  on  Partnership,  sec.  173. 

The  defendant  can  not  be  said  to  have  employed  Hirsch 
as  an  agent  to  purchase  cotton.  Such  a  relation  might 
well  have  existed  if  the  person  employed  was  honest, 
capable,  and  acquainted  with  the  business  in  which  he 
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was  to  engage ;  but,  on  the  contrary,  the  plaintiff's  capital 
was  invested  in  a  new  adventure,  without  his  privity  or 
his  knowledge,  and  we  may  well  believe  he  would  not 
have  sanctioned  the  arrangement  if  he  had  been  present 
when  it  was  made. 

We  are  led  to  the  conclusion  that  the  conduct  of  the 
defendant  imposed  upon  him  all  the  risks  of  the  invest- 
ment of  the  money  advanced  to  Hirsch,  arid  he  thereby 
became  liable  legally  to  the  plaintiff  to  the  extent  of  the 
same  in  controversy. 

How  far  the  subsequent  acts  of  the  plaintiff,  as  disclosed 
in  the  record,  furnish  a  defense  on  the  ground  of  acquies- 
cence, was  a  question  of  evidence  for  the  consideration  of 
the  jury.  The  law  was  properly  stated  in  the  charge  of 
the  judge,  and  the  matters  adduced  were  to  be  believed  or 
disbelieved  as  the  jury  should  determine.  They  might 
well  have  found  that  there  was  no  consideration  moving 
from  the  defendant  to  the  plaintiff  for  the  alleged  release 
of  his  claim,  and  therefore  no  legal  obligation  to  do  so 
existed.  They  might  also  have  been  satisfied  that  the 
plaintiff's  silence,  and  his  delay  to  assert  his  right,  was 
explicable  upon  the  peculiar  circumstances  in  which  he 
was  placed,  as  was  held  upon  a  like  application  of  the  rule 
of  evidence  in  Smith  v.  Loringy  2  Ohio,  440. 

Having  carefully  considered  the  facts  as  we  find  them 
in  the  record,  we  are  of  opinion  that  there  is  no  ground  to 
set  aside  the  verdict  and  award  a  new  trial  to  the  defendant. 

The  motion  is,  therefore,  overruled,  and  judgment  is 
•   ordered  to  be  entered  on  the  verdict. 


»  ♦ 


G.  C.  Petsch  v.  A.  L.  Mowrt. 

Howrji  the  lessor,  who  alleged  that  his  tenant  was  holding  over,  under  a 
parol  lease  from  month  to  month,  brought  an  action  of  unlawful  detainer 
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before  a  justice  of  the  peace,  against  Petsch,  the  tenant,  to  recover  the 
possession  of  certain  premises.  Petsch  claimed  to  hold  under  a  parol 
lease  for  three  years;  and  upon  the  hearing,  Howry  obtained  judgment 
of  restitution.  During  the  trial  no  exceptions  were  taken  by  Petsch,  and 
he  took  no  appeal.  When  the  writ  of  restitution  was  about  to  be  executed, 
Petsch,  upon  petition  to  this  court,  obtained  an  injunction  to  prevent  its 
execution,  upon  the  ground  that  according  to  section  10,  Justices'  Act  (1 
S.  &  C.  772),  the  justice  had  no  jurisdiction  to  declare  a  forfeiture  of  his 
lease.  Howry  answered  the  petition,  denying  its  allegations,  and  alleged 
the  tenancy  from  month  to  month,  the  holding  over,  and  the  insolvency 
of  Petsch,  and  set  up  the  judgment  in  detainer. 
Seld,  1.  That  whether  or  not  there  was  such  a  tenancy  as  the  plaintiff  in 
detainer  claimed,  and  the  party  was  holding  over  his  term,  were  ques- 
tions of  fact  for  the  determination  of  the  justice,  and  this  court,  not  being 
a  court  of  error  or  appeal  in  detainer,  is  bound  by  it. 

2.  That  the  action  of  unlawful  detainer  is  a  possessory  action  merely;  and 
that  sections  10  and  126  of  the  Justices'  Act  must  be  so  construed  as  to  har- 
monize the  act  and  support  the  jurisdiction  of  justices  in  the  action. 

3.  That  in  actions  of  unlawful  detainer,  the  nature  of  the  plaintiff's  title, 
whether  in  fee  simple  or  for  years,  is  immaterial.  Proof  of  his  posses- 
sion, at  the  time  of  creating  the  tenancy  and  delivery  thereof  to  the  de- 
fendant, is  sufficient  to  support  the  action,  and  the  defendant  can  not,  by 
the  introduction    of    proof  of  title,  defeat  it 

4.  Title,  in  the  legal  construction  of  section  10,  Justices'  Act,  does  not  mean 
title  by  mere  possession  which  only  the  plaintiff  need  prove. 

5.  The  tenant  having  other  remedies  under  the  act  relating  to  actions  in- 
detainer  (1  8.  &  C.  791),  quan'ey  whether  this  court  can  interfere  in 
such  a  case  as  this,  where  he  has  not  chosen  to  avail  himself  of  them  7 

The  facts  of  the  case  are  set  forth  in  the  opinion. 

Sayler  ^  Sayler,  for  plaintiff, 
J.  F.  Baldwin,  for  defendant, 

Hagans,  J,  The  question  in  this  cause  is,  whether  a 
justice  of  the  peace  had  jurisdiction  to  try  an  action  for 
unlawful  detainer,  upon  the  following  facts:  Mowry 
claimed  to  have  verbally  leased  to  Petsch  certain  premises 
on  Third  street,  between  Main  and  Walnut  streets,  from 
month  to  month,  at  a  rent  agreed  upon  between  them. 
and  that  Petsch  entered  into  possession  accordingly ;  but 
Petsch  being  in  arrears  for  rent,  February  1, 1867,  Mowry 
shortly  afterward  began  proceedings  for  unlawful  deten- 
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tion  before  C.  F.  Hanselman,  J.  P.,  to  obtain  possession  of 
the  premises,  on  the  ground  that  his  tenant  was  holding 
over.  On  the  trial  of  the  cause  before  the  justice,  Petsch 
claimed  that  although  he  had  not  paid  his  rent,  he  was 
not  holding  over;  because  he  had  a  verbal  lease  from 
Mowry  for  three  years,  which  had  not  expired.  There 
was  considerable  testimony  on  this  subject;  and  the  jus- 
tice finally  held  that  Petsch  was  a  tenant  from  month  to 
month,  holding  over  his  term,  and  rendered  judgment  of 
restitution.  No  exceptions  seem  to  have  been  taken  at 
the  trial,  as  provided  in  section  136,  Justices'  Act  (1  S.  & 
C.  794).  Mowry  sued  out  an  execution,  and,  when  it  was 
about  to  be  executed,  Petsch  filed  his  petition  in  this  case, 
claiming  that  he  was  holding  the  premises  under  a  verbal 
lease  for  three  years;  setting  forth  the  judgment  in  de- 
tainer against  him,  and  alleging  that  the  magistrate  had 
no  jurisdiction  to  declare  a  forfeiture  of  his  lease,  or  to  render 
judgment  in  restitution,  or  to  issue  execution  thereon;  and 
that  irreparable  injury  would  ensue  to  him  if  the  writ  was 
executed,  and  prayed  an  injunction,  which  was  allowed. 
The  defendant,  Mowry,  answered,  denying  all  the  allega- 
tions of  the  petition,  alleging  a  monthly  tenancy,  default 
in  payment  of  rent,  and  setting  up  the  judgment  in 
detainer,  and  that  Petsch  was  insolvent  and  still  in  pos- 
session of  the  premises. 

The  controversy  has  been  pending  for  a  long  time,  with 
varying  fortune,  and  has,  in  one  shape  and  another,  been 
before  all  the  judges  of  this  court.  Trial  was  finally  had, 
judgment  rendered  for  defendant,  a  bill  of  exceptions 
taken,  embodying  all  the  testimony,  and  the  cause  is  now 
here  on  error. 

If  the  justice  had  jurisdiction  to  hear  and  determine 
the  proceeding  in  unlawful  detainer,  then  the  judrmeut 
of  the  court  below  was  right,  and  the  injunction  ought 
not  to  have  been  allowed;  otherwise,  not,  unless  there  is 
something  else  that  authorized  the  interference  ot  the 
court.     Nothing  else  appears  as  the  case  now  presents 
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itself,  but  the  bare  question  of  the  jurisdiction  of  the 
justice. 

It  will  be  observed  that  Petsch  did  not  avail  himself  of 
any  of  the  provisions  pointed  out  by  the  statute  relating  to 
detainer  as  the  predicate  of  a  proceeding  in  en'or.  If  he 
had  done  so,  another  tribunal  would  have  had  the  super- 
vision in  a  proper  case,  for  the  correction  of  errors.  Kelly 
V.  Nichols,  10  Ohio  St.  326. 

But  failing  to  do  so,  we  can  not  help  him  by  reviewing 
as  in  error. 

Section  126  of  the  Justices'  Act  defines  the  cases  in 
which  the  action  for  detainer  will  lie.  The  first  sentence 
reads  as  follows:  "Proceedings  under  this  article  may  be 
had  in  all  cases  against  tenants  holding  over  their  terms." 
The  bill  of  exceptions  contains  the  record  of  the  proceed- 
ings before  the  justice,  and  the  complaint  shows  that  the 
proceeding  was  instituted  because  Petsch  "was  unlawfully 
holding  over  his  term,"  and  the  proceeding  also  shows 
every  step  in  it  to  have  been  regular,  such  as  service  of 
process,  trial,  judgment,  etc.  Now,  if  this  were  all  there 
is  in  this  cause,  that  judgment,  unless  reversed  by  the 
court  having  jurisdiction  in  error,  in  a  proceeding  for  that 
direct  purpose,  binds  the  parties.  Moore  v.  JRobinson,  6 
Ohio  St.  80i. 

But  it  is  said  that  the  preponderance  of  evidence  before 
the  justice,  plainly  showed  that  Petsch  had  a  lease  for 
three  years,  and  that  the  justice,  therefore,  had  no  jurisdic- 
tion. If  this  were  so,  how  can  we  sit  as  a  court  of  errors 
to  correct  an  alleged  erroneous  conclusion  of  the  justice 
upon  the  disputed  facts?  The  jurisdiction  of  the  court 
does  not  depend  on  the  merits  of  the  case,  and  if  there 
were  the  power  to  hear,  ascertain,  and  determine  the  rights 
of  the  parties — which  is  jurisdiction — ^the  judgment,  how- 
ever erroneous,  is  not  void,  but  only  subject  to  correction 
in  a  proper  proceeding. 

Again,  by  referring  to  section  127  of  the  same  act,  it 
will  be  perceived  that  either  party,  notwithstanding  the 
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judgment  of  the  justice  or  of  the  court  of  error,  might 
bring  an  after  action,  if  there  be  any  sufficient  ground  for 
it.  He  miglit  bring  trespass  or  ejectment,  or  indeed  an- 
other action  of  unlawful  detainer  in  a  proper  case  possibly ; 
and  the  section  we  have  quoted  says  the  former  judgment 
shall  be  no  bar  to  it.  If  this  be  so,  the  interference  of  a 
court  of  equity  in  such  a  c^se  as  this  is  questionable,  as  the 
party  may  have  abundant  remedy  in  other  forms  of  action. 

Bat  is  the  defense  made  by  Petsch,  that  he  had  a  lease 
for  three  years — that  is  to  say,  a  better  or  paramount  title 
to  that  of  the  landlord — ^to  be  allowed  ? 

In  The  People  v.  Nelson,  13  K  Y.  343,  the  Judge  (Spen- 
cer) says,  "that  the  right  and  title  of  the  defendant  can 
not  be  gone  into."     11  Johns.  509,  also. 

If,  therefore,  Petsch  considered  his  claim  to  be  para- 
mount to  that  of  Mo  wry  >  he  must  resort  to  some  other 
remedy  to  maintain  his  claim.     Dutton  v.  Tracy  ^  4  Conn.  80. 

It  may  be  said,  however,  that  behind  all  this  discussion, 
there  remains  a  decisive  evidence  that  the  justice  had  no 
jurisdiction  in  this;  that  the  title  to  real  estate  was  drawn 
in  question ;  and  that  in  that  case,  except  in  trespass,  the 
justice  has  no  jurisdiction.  Compare  sections  3  and  10, 
Justices'  Act  (1  S.  &  C,  pp.  770  and  772). 

The  action  for  detainer  is  a  possessory  action  merely. 
In  general,  the  title  of  the  plaintift*  is  not  to  be  investi- 
gated. The  nature  of  his  estate,  whether  fee  simple  or  for 
years,  is  immaterial.  His  possession  at  the  time  of  making 
tenancy  and  the  delivery  of  that  possession  to  the  defend- 
ant is  sufficient;  and  the  defendant  can  not,  by  the  intro- 
duction of  proof  of  title,  take  away  the  jurisdiction,  for  that 
would  put  it  in  his  power  to  defeat  the  action.  Nichols  v. 
Patterson,  4  Ohio,  200 ;  Bridgman  v.  Wells,  13  Ohio,  46.  In 
this  last  case,  the  court  says,  speaking  of  the  jurisdiction 
of  a  justice,  "The  rule  is  this,  as  we  understand  it,  where 
the  plaintiff,  in  order  to  sustain  his  case,  is  compelled,  in 
the  first  instance,  to  prove  certain  facts,  or  to  disprove 
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them,  and  those  facts,  or  either  of  them,  are  title  to  lands  or 
tenements,  the  jurisdiction  is  excluded,  except  in  trespass ; 
but  where  it  is  unnecessary  for  the  plaintiff  to  introduce 
such  proof,  the  defendant  can  not,  i)y  its  introduction,  take 
away  the  jurisdiction/* 

In  4  Ohio,  200, the  court  says:  "It  can  hardly  be  denied 
that  possession  is  one  species  of  title,  and  this  must  either 
be  established  on  the  trial,  or  the  plaintiff  will  be  non- 
suited. In  this  action" — which  was  for  a  nuisance  on  real 
estate  before  a  justice,  where  this  objection  was  made — "a 
mere  naked  possession,  a  title  of  the  lowest  and  most  im- 
perfect degree,  but  nevertheless  a  title,  is  necessary  to 
enable  a  plaintiff  to  support  it.  The  word  title  must  be 
taken  in  its  legal  technical  sense;  and  if  so,  a  naked  pos- 
session must  be  admitted  to  be  within  the  statute."  But 
that  cause  went  off,  on  the  ground  that  the  statute  ex- 
pressly excepted  actions  for  nuisances  from  the  jurisdic- 
tion of  a  justice ;  so  that  the  language  of  the  court  is  mere 
obiter  di3la,  "  Certainly,  a  matter  so  important,"  says  the 
judge  in  the  same  case,  "  ad  the  jurisdiction  of  a  court, 
ought  to  have,  if  possible,  some  rule  of  general  applica- 
tion." 

We  see  no  reason  why  it  is  not  possible  to  avoid  so 
strict  a  construction,  when  it  would  deprive  justices  of 
jurisdiction  in  so  large  and  important  a  class  of  cases  as 
that  of  the  various  actions  of  detainer.  For  so  strict  a 
construction,  as  that  suggested  by  the  Supreme  Court, 
would,  at  a  single  blow,  strike  the  whole  act  relating  to 
detainer  from  the  code.  We  can  not  think  this  to  have 
been  the  intention  of  the  legislature.  The  same  act  pro- 
viding for  and  limiting  the  jurisdiction  of  a  justice,  also 
provides  for  the  proceedings  in  detainer,  and  in  comparing 
the  sections  together  we  feel  justified  in  the  conclusion 
whicl^re  have  reached,  and  which  harmonizes  the  whole 
act  aiia  evidently  expresses  the  legislative  intent, viz:  that 
in  detainer  justices  have  jurisdiction  to  hear  and  determine 
the  mere  possessory  right  of  tlie  parties.    Title,  in  the  legal 
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construction  of  the  Justices'  Act,  does  not  mean  title  by 
mere  possession,  which  only  this  plaintifl'  need  to  prove. 
See  Aubrey  v.  Almy^  4  Ohio  St.  524. 

The  very  moment,  therefore,  Petsch's  term  ended,  as  the 
justice  found,  Mowry  had  his  right  of  action  for  detainer 
against  the  defendant  for  holding  over ;  the  magistrate  had 
juristiction  to  hear  and  determine  it  and  to  render  judg- 
ment, notwithstanding  the  defendant  claimed  a  lease  for 
three  years.  And  that  judgment  is  final,  so  far  as  this 
court  is  concerned,  and  the  injunction  was  not  properly 
issued. 

We  have  been  cited,  in  argument,  to  a  number  of  cases 
relating  to  forfeiture,  which,  in  the  views  we  have  ex- 
pressed, have  no  application.  The  justice  did  not  forfeit 
the  alleged  lease,  but  rendered  judgment  in  detainer  for 
holding  over. 

Judgment  affirmed. 


Henry  Leonard  v.  Wm.  A.  O'Hara. 

A  judgment  in  a  suit  by  a  contractor  for  a  paving  assessment  against 
one  of  the  owners  of  property  fronting  on  the  street,  is  not  conclusive 
as  to  the  rate  of  compensation  in  another  action  brought  by  the  same 
plaintiff  against  other  owners. 

Reserved  from  Special  Term. 

This  is  a  suit  to  recover  an  assessment  for  grading  and 
paving  Seventh  street  with  Nicholson  pavement,  asking  a 
judgment  for  $212.30,  and  that  it  might  be  declared  a  lien 
on  the  defendant's  land.  The  answer,  filed  October  9, 
1868,  stated  eight  defenses,  the  sixth  being  as  follows: 
"That  the  city  council  knew  that  the  commissioner's 
certificate  was  false,  and  that  the  work  was  not  dcM^,  and 
passed  the  ordinance  to  relieve  the  city  from  liability  to 
the  plaintifi,  and  the  plaintiff*  from  the  duty  of  completing 
his  job  according  to  contract." 
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After  the  demurrer  to  all  the  defenses  except  the  fourth, 
fifth,  and  sixth,  to  which  the  plaintiff  replied  by  denials, 
had  been  argued  and  passed  upon,  the  defendant,  by  way 
of  amendment,  without  withdrawing  any  of  his  defenses, 
adds  a  ninth  ground  of  defense:  "That  at  the  October 
term,  1869,  of  the  Hamilton  Common  Pleas,  in  a  suit 
brought  by  the  plaintiff  against  Theodore  Marsh  for  an 
assessment  under  the  same  ordinances  and  contract,  seek- 
ing to  charge  Marsh  as  an  owner  of  a  lot  on  Seventh  street, 
between  Freeman  and  Cutter  streets,  for  his  share  of  the 
cost  of  the  same  improvement  according  to  his  front  feet, 
viz :  at  the  rate  of  $8.49  j'^y^  per  front  foot,  with  interest 
and  penalty,  just  as  is  claimed  in  the  present  case,  and  not 
otherwise,  and  that  the  petition,  in  that  case,  was  exactly 
like  the  petition  in  this  case,  except  that  it  described 
Marsh's  premises  instead  of  the  defendant's;  and  that 
Marsh  pleaded  the  same  defense  as  is  pleaded  in  the  sixth 
defense  in  this  case,  to-wit : 

"  *  That  although  said  work  was  not  done  in  a  good  and 
workmanlike  manner,  nor  in  accordance  with  the  terms 
of  said  contract,  and  although  said  Lawrence,  city  com- 
missioner, did  certify  falsely,  as  is  alleged  in  his  petition, 
and  although  said  city  council  did  pass  said  assessing  ordi- 
nance, yet,  that  at  the  time  of  such  passage,  said  city 
council  well  knew  that  said  certificate  was  false  and  said 
work  not  done  according  to  said  contract,  nor  in  a  good 
and  workmanlike  manner,  and  adopted  said  ordinance 
with  the  purpose  and  for  the  end  of  relieving  said  city 
from  liability  to  said  plaintiff  for  said  work  as  actually 
done,  and  said  plaintiff*  from  the  duty  of  completing  the 
same  according  to  said  contract.' 

"And  that  the  plaintiff  replied  in  the  same  words  and 
figures  as  in  this  case,  and  the  issue  having  thus  been 
joined,  the  cause  was  submitted  to  trial  by  jury  under  the 
instructions  of  the  coui't,  and  said  jury  returned  their  ver- 
dict, finding  the  issue  for  the  plaintiff,  and  assessing  his 
damages,  not  at  the  rate  claimed  in  the  petition,  but  at 
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the  smaller  sum  of  seven  dollars  per  fopt  front  of  the  said 
lot  so  by  said  Marsh  owned  and  abutting  and  bounding  on 
said  street,  together  with  interest,  but  without  penalty, 
and  the  court  rendered  judgment  upon  the  verdict  in  favor 
of  the  plaintiff  in  said  sum,  which  judgment  is  in  full  force, 
and  thereupon  the  defendant  claims  that  to  the  extent  of 
il-4i9i^o^(i  the  judgment  aforesaid  is  an  estoppel,  and  con- 
clusive bar  against  the  prosecution  of  this  suit  by  the 
plaintiff.'* 

To  this  additional  ninth  ground  of  defense  the  plaintiff 
demurred,  and  the  questions  arising  upon  that  demurrer 
were  reserved  for  decision  in  General  Term. 

M.  D.  Hanover  J  for  plaintiff. 

E.  A.  Fergusoriy  and  Hoadly^  Jackson  ^  Johnson^  for 
defendant. 

Taft,  J.  Vhether  the  issue  decided  by  the  jury  and 
common  pleas  court,  in  the  case  oi Leonard  v.  Marshy  was 
identical  with  that  made  in  the  sixth  defense  would  be  a 
matter  of  evidence,  if  denied.  But  upon  this  demurrer 
we  must  regard  the  statement  in  the  ninth  defense  as 
true ;  and  the  question  to  be  now  determined  is  whether, 
being  true,  the  defense  is  valid,  f.  e.,  whether  the  fact  that 
the  plaintiff  has  brought  suit  against  one  of  the  owners 
of  property  fronting  on  the  street  improved,  claiming 
?8.39jVo^0,  ^^^  ^^  defendant  having  set  up  a  defense  that 
the  job  was  not  well  done,  the  rate  per  foot  was  fixed  by 
the  jury  at  $7  per  foot,  and  ratified  by  the  court,  establishes 
that  rate  for  all  the  owners  as  between  them  and  the 
plaintiff,  the  contractor.  It  is  claimed  that  the  question 
has  been  tried  by  the  plaintiff  himself  and  decided  against 
him,  and  that  he  is  bound  by  the  judgment  as  res  ad- 
judicata. 

By  section  30  of  the  Municipal  Corporation  Act,  it  is 
provided  "  that  proceedings  at  law  or  in  equity  may  be 
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instituted  against  all  the  owners  or  each,  or  any  number 
of  them,  or  to  enforce  the  lien  against  all  the  lots  or  land, 
or  each  lot  or  parcel,  or  any  number  of  them,  embraced  in  j 

any  one  assessment;  lut  the  judgment  or  decree  shall  be 
rendered  severally  or  separately,  for  the  amount  properly 
chargeable,  and  any  proceeding  may  be  severed  in  the  dis- 
cretion of  the  court,  for  the  purpose  of  trial,  review,  or 
appeal." 

Although  the  contract  of  the  plaintiff  with  the  city  was 
one,  yet  the  liabilities  of  the  different  owners  were  and 
are  several.  Nor  can  one  be  said  to  be  in  privity  with 
another.  Each  owner  is  liable  for  his  own  property  and 
for  that  only.  Nor  has  he  any  power  to  defend  in  a  suit 
against  another.  It  is  true  that  the  city  or  the  contractor 
to  whom  the  assessment  has  been  assigned,  could,  by  ex- 
press provision  of  the  statute,  join  all  the  owners  in  one 
suit,  if  he  had  chosen  to  do  so.  But  his  judgments  must 
be  several.  Nor  could  the  defendant  have  filed  a  petition 
in  error  against  the  plaintiff  in  the  common  pleas  suit. 
Ought  he,  then,  to  be  bound  by  the  decision  of  the  jury? 
It  seems  to  us  not.  "Both  the  litigants  must  be  alike 
concluded,  or  the  proceedings  can  not  be  set  up  as  conclu- 
sive upon  either."     1  Qreenleaf 's  Ev.,  sec.  524. 

If,  then,  the  defendant  was  not  bound  by  the  result  of 
the  suit  against  Marsh,  to  which  he  was  not  a  party,  can 
he  claim  that  the  plaintiff  shall  be  conclusively  bound. 
The  plaintiff  was  a  party,  but  a  judgment  to  be  conclusive 
on  either  must  be  conclusive  on  both. 

Here  is  a  case  where  the  binding  obligation  of  the 
judgment  seems  not  to  be  mutual.  It  is  not  binding  on 
the  defendant,  because  he  has  been  a  pr.rty  to  no  proceed- 
ing which  has  determined  the  fact  which  is  claimed  to 
have  been  estaDlished.  We  are  not  prepared  to  hold  that 
O'Hara  was  estopped  by  the  judgment  against  Marsh,  to 
make  a  defense  and  claim  a  greater  abatement  than  the 
jury  in  that  case  made. 

The  question   recurs,  whether  the  fact  that  this  rate 
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having  been  established  in  a  suit  to  which  the  plaintiff 
was  a  party,  and  in  which  he  had  every  opportunity  to 
assert  and  prove  a  higher  rate,  he  shall  be  permitted  to 
have  another  chance  to  litigate  the  same  question.  It  has 
been  said  that  it  would  not  be  safe  to  allow  such  a  judg- 
ment to  be  conclusive  against  the  plaintiff  even,  who  was 
a  party,  because  the  judgment  may  have  been  obtained  by 
the  testimony  of  the  defendant  himself,  who  was  not  a 
party  to  that  proceeding,  but  who  seeks  to  use  it  as  con- 
clusive. 

The  force  of  that  consideration  is  very  much  diminished 
by  the  fact  that  the  parties  themselves  are  now  allowed  to 
testify.  Nevertheless,  we  find  no  authority  for  holding  a 
judgment  conclusive  on  one  party  which  is  not  conclusive 
also  on  the  other. 

The  passage  in  Adams'  Equity  has  been  cited,  which 
relates  to  bills  of  peace,  page  440.  This  passage  states 
the  mode  of  procedure,  where  there  is  a  common  right 
or  liability  in  a  class  of  persons,  as  where  a  parson  claims 
tithes,  or  the  owner  of  an  ancient  mill  claims  service  to 
his  mill  from  the  tenants  of  a  particular  district.  -At 
common  law  the  remedy  would  be  against  each  sepa- 
rately. But  in  equity  they  may  all  be  joined  in  one  suit; 
and  an  adequate  number  may  be  joined,  as  representatives 
of  a  larger  number,  where  the  class  is  numerous. 

But  the  suit  against  Marsh  was  not  of  that  representative 
character,  and  does  not  appear  to  have  been  intended  as  a 
mode  of  settling  any  general  rule  for  the  other  owners.  If 
it  had  been  so  intended,  others  would  have  been  joined  in 
the  same  suit.  Especially  would  this  be  so,  inasmuch  as 
the- statute  expressly  provides  for  uniting  them  all  in  one 
suit.  A  bill  of  peace  brings  in  by  personal  service  or  by 
representation  all  the  parties  who  are  to  be  bound  by  the 
decree. 

If  all  the  owners  had  been  made  parties  to  the  former 
suit,  they  would  have  all  been  bound  by  the  rule  estab- 
lished for  all.     But  as  the  defendant  was  not  a  party  he 
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can  not  claim  that  the  rule  of  the  case  against  Marsh  shall 
conclude,  as  a  res  adjudicata,  the  plaintift',  because  ho  is 
not  himself  concluded. 

We  hold,  therefore,  that  the  demurrer  to  the   ninth 
ground  of  defense  must  be  sustained. 


The  Little  Miami,  Columbus  and  Xenia- R.  li.  Co.,  Plaintiff 
in  Error,  v.  J.  A.  Dodds  &  Co.,  Defendants  in  Error. 

A  common  carrier  having  given  a  bill  of  lading  for  goods,  can  not  relieve 
himself  from  liability  on  the  ground  that  the  goods  were  never  received 
by  him,  except  by  the  clearest  proof  of  that  fact. 

The  facts  appear  in  the  opinion. 

D.  T.  Wright y  for  plaintiff  in  error. 

Coffin  Sf  Mitchell^  contra. 

Error  to  refusal  of  the  court  below  to  grant  motion  for 
a  new  trial  made  by  defendant. 

Stoker,  J.  The  action  was  brought  to  recover  of  the 
defendants  the  value  of  two  hogsheads  of  tobacco,  received 
by  the  agent  of  the  defendants  at  Louisville,  Ky.,  to  be 
transported  from  that  city  to  Boston,  Mass. 

A  bill  of  lading,  acknowledging  the  receipt  of  the 
property,  was  signed  by  the  agent  of  the  defendants 
and  delivered  to  the  plaintiff's  agent,  in  which  the 
plaintiffs  were  named  as  the  consignees  at  Boston.  On 
the  trial,  before  a  jury,  at  Special  Term,  the  only  question 
really  discussed  was,  whether  the  tobacco  had  ever  been 
delivered  to  the  carriers. 

To  prove  the  affirmative  the  plaintiffs  produced  the  bill 
of  lading,  and  one  of  them  testified  they  had  never  received 
the  property  from  the  carriers.  On  the  other  hand,  the 
agent  who  signed  the  contract  being  dead,  several  witnes- 
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sea  were  examined,  by  whom  it  was  claimed  the  fact  relied 
upon  by  the  defendants  was  established. 

It  appeared  in  the  evidence  that  Emlen,  the  agent  of 
the  plaintiffs,  had  been  for  several  years  the  purchaser, 
on  their  account;  of  large  quantities  of  tobacco,  which, 
during  the  months  of  July,  August,  and  September,  1864, 
had  been  carried  by  the  defendants,  without  loss,  except 
as  to  the  two  hogsheads  in  controversy.  Emlen  had 
bought  the  tobacco  at  auction,  at  the  Boone  Tobacco 
warehouse  in  Louisville,  where  it  was  then  stored.  By 
the  custom  of  the  trade,  the  owners  of  the  warehouse  issue 
to  the  purchasers  a  certificate  for  each  package,  and  on 
8d  day  of  August,  1864,  gave  to  Emlen  two  certificates, 
one  for  a  hogshead  marked  No.  19,228,  weighing  gross 
2,210,  net  2,030,  for  which  they  had  been  paid  ?732.30, 
and  another  certificate  for  a  hogshead  No.  21,080,  weigh- 
ing gross  1,710,  net  1,570,  for  which  $484.27  had  been 
paid ;  which  certificate  obligates  the  warehouseman  to  de- 
liver the  property  to  the  vendee.  These  certificates  are 
called  "  tobacco  notes."  They  were  delivered  to  the  de- 
fendant's agent  by  Emlen,  to  obtain  the  tobacco  for  ship- 
ment; and  in  return  the  bill  of  lading  was  given,  upon 
which  the  plaintiffs  seek  to  recover.  The  tob4cco  notes 
were  given  up  to  the  warehouseman  by  the  defendant's 
agent  and  canceled. 

To  explain  the  testimony  thus  offered,  the  deposition  of 
the  agent  of  a  transfer  company,  whose  business  it  was  to 
carry  freight  from  warehouses  to  steamboats  and  railroad 
depots,  was  read.  He  stated  that  the  tobacco  was  never 
received  by  that  company,  but  no  witness  connected  with 
the  defendant's  agency  corroborated  the  transfer  agent. 

The  whole  question  was  left  to  the  jury,  who  found  a 
verdict  for  the  plaintiff'. 

"We  are  asked  to  set  this  verdict  aside.  First,  because 
it  was  against  tlic  evidence.  Second,  because  it  was 
against  the  law. 

An  examination  of  the  testimony  convinces  us  that  we 
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should  have  decided  the  case  for  the  plaintiffs  if  it  had 
been  heard  on  submission. 

It  would  be  a  dangerous  rule  to  adopt,  to  permit  a  con- 
tract like  this  to  be  discharged  except  upon  the  clearest 
evidence.  We  find  no  mistake  was  proved,  no  fraud  pre- 
tended, but  the  mere  fact  of  the  non-delivery  to  the  con- 
signee at  Boston,  when  all  the  other  packages  arrived 
safely,  may,  it  is  urged,  give  rise  to  the  presumption 
that  the  defendant  never  received  the  missing  hogsheads. 
Mere  presumption  of  non-delivery  to  the  carrier  after  he 
has  once  admitted  the  fact  of  its  receipt,  can  not  and 
ought  not  outweigh  his  formal  written  admission. 

The  questions  of  law  presented  by  the  record  do  not, 
we  are  satisfied,  affect  the  decision  of  the  case.  The  judge 
charged  as  favorably  for  the  defendant  as  the  facts  proved 
would  permit  him,  nor  can  the  objections  taken  to  the 
admission  of  testimony  be  sustained. 

In  the  leading  case  of  Lickbarrow  v.  Mason^  2  Term,  75, 
Buller,  J.,  said:  "A  bill  of  lading  is  an  acknowledgment 
by  the  captain  of  having  received  the  goods  on  board  his 
ship ;  therefore,  it  would  be  a  fraud  in  him  to  sign  such 
an  instrument  if  he  had  not  received  the  goods,"  and  this 
was  the  established  doctrine  for  many  years  afterward, 
though  it  is  now  the  admitted  law  that  the  carrier  may 
explain  his  contract  by  proof  of  all  the  attendant  circum- 
stances.    1  Parsons'  Mar.  Law,  137,  and  cases  cited. 

When  we  consider  that  a  bill  of  lading,  if  indorsed  by  the 
consignee,  passes  his  title  to  the  property,  and  even  if  de- 
livered without  indorsement  to  a  third  party,  creates  an 
equitable  lien  in  his  favor,  who  has  received  it  for  value, 
whicii.  courts  will  protect,  it  becomes  our  duty  in  every 
proper  case  to  enforce  the  carrier's  liability  upon  his  contract. 

If  we  apply  the  rule  we  have  indicated  to  the  case  be- 
fore us,  we  are  satisfied,  both  on  the  law  and  the  evidence, 
that  the  motion  for  a  new  trial  should  be  overruled  and 
judgment  entered  on  the  verdict. 

Motion  overruled. 

a  B.  C.  RXF.  VOL. 
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RiCHABD  BbRBSFOBD  V.  JoHN  McCuWB, 

The  purchaser  of  a  horse  warranted  to  be  sound  and  safe,  upon  a  breach  of 
the  warranty,  need  not  rescind  the  contract  by  re  delivering  the  horse, 
and  sue  for  the  amount  paid,  but  raay  retain  the  horse  and  sue  for  dam- 
ages, in  wbich  case  the  rule  of  damages  will  be  the  difference  between 
the  actual  value  of  the  horse  at  the  time  of  sale  and  what  he  would  have 
been  worth  "ii*  he  had  been  sound  and  safe  according  to  the  warranty." 

Reserved  from  Special  Term. 

This  is  an  action  for  breach  of  a  warranty  in  the  sale  of 
a  horse.  The  facts  found  by  the  judge  at  Special  Term, 
and  which  accompany  the  certificate  of  reservation,  are  as 
follows: 

''First  That  on  the  2d  March,  1869,  the  defendant 
sold  and  delivered  to  the  plaintiff,  at  his  stable  in  Cincin- 
nati, a  horse  for  $400,  and  warranted  him  to  be  sound  and 
safe  property, 

''  Second.  That  in  about  a  week  after  said  sale  and  de- 
livery said  horse  became  lame,  whereupon  the  plaintiff 
tendered  him  back  to  said  Davis  &  Smith,  at  their  stable, 
the  defendant  being  absent  from  the  city;  and  afterward, 
about  the  29th  March,  1869,  the  plaintiff  tendered  the 
said  horse  to  the  defendant  and  requested  him  to  return 
the  price  paid  for  him,  but  the  defendant  refused  to  re- 
ceive him  or  pay  back  the  purchase  money,  whereupon 
the  plaintiff  brought  this  action. 

"  Third.  That  the  said  horse  was  not  sound  at  the  time 
of  the  said  sale  and  delivery. 

''Fourth.  That  after  said  tender  the  plaintiff  retained, 
and  at  the  time  of  the  trial  had  said  horse,  and  has,  from 
the  time  of  the  sale  and  delivery  to  him,  kej)t  and  used 
said  horse,  as  he  had  occasion,  for  the  purpose  for  which 
he  purchased  him,  except  at  intervals  when  the  horse  has 
been  unfit  for  use  by  reason  of  lameness. 

"  And  the  court  not  being  fully  advised  whether,  upon 
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the  facts  found  as  aforesaid,  the  plaintiff  is  entitled  to  re- 
cover the  price  paid  for  said  horse,  or  what,  if  any,  dam- 
ages he  is  entitled  to,  reserved  said  question  for  the  decision 
of  the  General  Term. 

"  And  the  defendant  files  his  motion  for  a  new  trial,  which 
motion,  it  is  ordered,  he  continued  for  hearing  until  after 
the  decision  of  the  General  Term  aforesaid." 

The  petition  states  the  sale  with  warranty  of  soundness, 
by  the  defendant  to  the  plaintiff,  March  2, 1869,  for  $400, 
which  plaintiff  paid  for  the  horse.  It  alleges  that  the 
horse  was  unsound  and  useless  to  plaintiff,  and  has  caused 
the  plaintiff  $50  loss  in  keeping  him,  and  claims  to  have 
sustained  damages  to  the  amount  of  $400,  and  asks  judg- 
ment for  that  sum;  all  of  which  the  defendant  denies  in 
his  answer. 

L.  D.  Champliny  for  plaintiff. 

j&.  A.  Ferguson^  for  defendant 

Tapt,  J.  It  is  claimed  by  the  defendant  that  there  can 
be  no  recovery,  because  the  plaintiff  has  not  delivered  back 
the  horse  to  the  defendant. 

If  the  plaintiff  sought  to  recover  the  price  paid  for  the 
horse  upon  the  rescission  of  the  contract,  he  w,ould  have 
first  to  give  up  the  horse.  But  this  petition  does  not 
allege  a  rescission  of  the  contract,  but  only  that  the  horse 
was  unsound  and  that  he  claims  $400  damages.  It  is  not 
necessary  to  tender  back  the  horse,  or  to  rescind  the  con- 
tract in  order  to  recover  damages  for  breach  of  the  con- 
tract of  sale  and  warranty.  The  recovery,  however,  in 
tUe  case  as  presented  in  the  petition,  does  not  depend 
upon  the  price  of  the  animal,  but  upon  the  actual  damage. 
This  may  be  as  much  as  the  value  of  the  horse.  The 
horse  may  be  valueless.  But  the  plaintiff*  is  not  obliged  to 
give  him  up.  He  may  keep  him  and  recover  his  actual 
damage.  That  is  the  privilege  of  any  purchaser  of  war- 
ranted property.    K,  however,  he  would  make  the  price 


52  SUPERIOR  COURT  OF  CINCINNATI. 


Gurran  v.  Cheeseman  et  a1. 


of  the  property  his  rule  of  recovery,  he  should  rescind  and 
redeliver  the  property  purchased.  In  the  present  case, 
there  is  not  a  finding  of  facts  upon  which  a  judgment  can 
be  rendered ;  because  the  actual  jla^niage  sustained  by  the 
plaintiff  is  not  ascertained. 

The  case  will  have  to  be  remanded,  with  instructions  to 
^certain  the  actual  damages  sustained  by  the  plaintiff  and 
to  enter  judgment  therefor. 

The  question  will  be,  how  much  less  the  horse  was  worth 
at  the  time  of  the  sale  than  he  would  have  been  if  sound, 
according  to  the  contract. 


Thomas  A.  Curban  v.  Joseph  Chebsbman  et  al. 

Section  30  of  tbe  act  of  Congress  of  1852  does  not  expressly  or  implledlj 
relieve  the  proprietors  of  steamboats  from  the  presumption  of  negligence, 
which,  under  section  13  of  the  act  of  1838,  arises  from  the  simple  fact  of 
explosion. 

The  averment  of  a  strict  compliance,  on  the  part  of  the  proprietors  of 
steamboats,  with  all  the  requirements  of  the  act  of  1852,  without  aver- 
ring care  and  denying  negligence,  is  not  a  good  defense  to  the  allegation 
of  loss  by  an  explosion  caused  by  negligence. 

Reserved  from  Special  Term. 

This  case  came  to  the  General  Term,  on  motions  to 
strike  out  the  second  and  third  defenses,  and  on  a  demurrer 
to  the  fourth  defense. 

The  suit  was  brought  by  a  passenger  on  the  steamboat 
Magnolia,  on  a  trip  from  Cincinnati  to  Maysville,  against 
the  owners  for  damage  suftered  by  him  from  an  explosion 
of  the  boilers,  caused,  as  is  alleged,  by  negligence  of  the 
defendants  and  their  servants. 

The  answer,  as  a  first  defense,  denies  negligence  or  want 
of  skill  in  the  navigation  of  the  boat,  and  denies  that  the 
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boilers  exploded  through  any  carelessness  or  unskillful  - 
ness  of  themselves  or  their  servants,  or  through  any  un- 
seaworthiness of  the  Boat,  and  denies  the  damage  alleged. 

The  second  defense  says  that  the  defendants  were  carry- 
ing on  commerce  between  the  Stated  bordering  on  the 
Ohio  river,  under  the  laws  of  the  United  States  relating  to 
the  coasting  trade,  and  under  the  laws  relating  to  the 
better  security  of  the  lives  of  passengers  on  board  vessels 
propelled  by  steam,  and  used  the  special  license  granted 
by  virtue  of  said  laws ;  that  the  boat  was  licensed,  equipped, 
and  manned  according  to  the  laws  of  the  United  States; 
that  less  than  six  months  prior  to  the  loss,  the  steamboat 
had  been  inspected  under  the  act  of  Congress  of  1852,  for 
the  better  security  of'vessels  propelled  in  whole  or  in  part 
by  steam,  and  a  certificate  given  by  the  inspectors  that  she 
was  in  conformity  with  law,  and  that  she  might  be  em- 
ployed as  a  passenger  steamer  without  peril  of  life  from 
any  imperfection,  and  that  her  boilers  had  been  tested  and 
found  safe  and  conformable  to  the  requirements  of 
the  law ;  that  no  want  of  care  or  skill  led  to  or  caused  the 
injury,  but  that  the  injury  happened  from  causes  over 
which  they  had  no  control ;  that  a  principal  cause  was  the 
thickness  of  the  iron  of  the  boilers,  which  were  made  to 
conform  to  the  law;  that  the  injury  did  not  happen  from 
want  of  care  or  from  any  cause  which  coilld  have  been 
known. 

The  third  defense  alleges  all  the  facts  contained  in  the 
second,  except  that  it  is  not  expressly  averred  that  the 
cause  could  not  have  been  known  by  any  skill,  care,  or 
foresight. 

The  fourth  defense  seems  to  be  identical  with  the  second 
and  third,  except  the  omission  to  aver  expressly  that  the 
engineer  in  charge  used  due  care  in  the  management  of 
the  boilers  and  engine  a.t  the  time  of  the  disaster. 

Burnett,  Follett  ^  Wright,  for  plaintiffl 
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Lincoln^  Smith  ^  Wamock^  and  Hoadly^  Jackson  ^  John- 
soUj  for  defendants. 

Tapt,  J.  The  argument  in  this  case  has  gone  npon  the 
idea  that  the  fourth  defense  did  not  allege  care,  and  deny 
negligence  as  the  cause  of  the  injury,  but  relied  upon  the 
averment  that  it  was  caused  by  the  thickness  of  the  iron, 
and  the  fact  that  all  the  requirements  of  the  act  of  Congress 
had  been  complied  with,  and  that  it  differed  from  the  preced* 
ing  defenses  in  not  alleging  care  and  denying  negligence. 

If  we  have  been  able  to  comprehend  these  defenses  ac- 
curately, there  is  some  doubt  whether  the  supposed  differ- 
ence exists  in  fact.  But  as  both  parties  assume  that  it  is 
80,  we  shall  so  consider  it  in  this  opinion. 

The  claim  is  that  the  legislature  has  provided  very 
minutely  the  precautions  it  has  deemed  necessary,  and 
that  it  has  left  no  room  for  want  of  care,  if  the  law  is  com- 
plied with.  By  section  80  of  the  act  of  1852,  which  is 
amendatory  to  the  act  of  1838,  it  is  provided: 

"  That .  whenever  damage  should  be  sustained  by  any 
passenger  or  baggage,  from  explosion,  fire,  collision,  or 
other  cause,  the  master  and  the  owner  of  such  vessel,  or 
either  of  them,  and  the  vessel,  should  be  liable  to  each  and 
every  person  so  injured  to  the  full  amount  of  damage,  if 
it  happened  through  any  neglect  to  comply  with  the  pro- 
visions of  law  herein  prescribed,  or  through  known  defects 
or  imperfections  of  the  steaming  apparatus,  or  of  the  hull." 

Section  13  of  the  act  of  1838, 5th  U.  S.  Statutes  at  Large, 
page  306,  of  which  the  act  of  1852  is  an  amendment,  is  as 
follows,  viz: 

"That  in  all  suits  and  actions  against  proprietors  of 
steamboats  for  injuries  arising  to  person  or  property  by 
the  bursting  of  the  boiler  of  any  steamboat,  or  the  collapse 
of  a  flue,  or  other  injurious  escape  of  steam,  the  fact  of 
such  bursting,  collapse,  or  injurious  escape  of  steam,  shall 
be  taken  o,^  prima  facie  evidence,  sufficient  to  charge  the 
defendant  or  those  in  his  employmeut  with  negligence^ 
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until  he  shall  show  that  no  negligence  has  been  committed 
by  him  or  those  in  his  employment/' 

This  section  has  not  been  repealed,  unless  it  is  to  be 
considered  as  impliedlj'  repealed  by  section  80  of  the  act 
of  1852,  That  such  is  not  the  true  interpretation  is  mani- 
fest from  the  language  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  New  World  v.  King,  16  H.  469: 
**  That  the  proper  management  of  the  boilers  and  machinery 
of  a  steamboat  requires  skill  must  be  admitted.  Indeed, 
by  the  act  of  Congress  of  August  30,  1852,  great  and  un- 
usual precautions  are#aken  to  exclude  from  this  employ- 
ment all  persons  who  do  not  possess  it.  That  an  omission 
to  exercise  this  skill  vigilantly  and  faithfully  endangers, 
to  a  frightful  extent,  the  lives  and  limbs  of  great  numbers 
of  human  beings,  the  awful  destruction  of  life  in  our 
country  by  explosions  of  steam  boilers  but  too  plainly 
proves.  We  do  not  hesitate,  therefore,  to  declare  that 
negligence  in  the  care  or  management  of  such  boilers,  for 
which  skill  is  necessary,  the  probable  consequence  of  which 
negligence  is  injury  and  loss  of  the  most  disastrous  kind, 
is  to  be  deemed  culpable  negligence,  rendering  the  owners 
and  the  boat  liable  for  damages,  even  in  case  of  gratuitous 
carriage  of  a  passenger.  Indeed,  as  to  explosion  of  boilers 
and  flues,  or  other  dangerous  escape  of  steam  on  board 
steamboats,  Congress  has,  in  clear  tones,  excluded  all  such 
cases  from  the  operation  of  a  rule  requiring  gross  negli- 
gence to  be  proved  to  lay  the  foundation  of  an  action  for 
damages  to  person  or  property." 

He  then  refers  to  section  13  of  the  act  of  1888,  and  pro- 
ceeds: "This  case  falls  within  this  section,  and  it  is  there- 
fore incumbent  on  the  claimant  to  prove  that  no  negli- 
gence has  been  committed  by  those  in  their  employment." 
Also,  Waring  v.  Clarke,  5  H.  465,  and  Murphy's  AdmW  y. 
Northern  Trans.  Co.,  15  0.  S.  553. 

We  are  clearly  of  opinion  that  the  provisions  of  specifio 
things  to  be  done  and  provided  by  the  owners  of  steam- 
boats by  the  statute,  does  not  imply  any  discharge  of  them 
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from  responsibility  for  care  in  the  navigation  and  manage- 
ment of  the  vessel. 

It  has  been  held  by  our  Supreme  Court,  and  is  established 
law,  that  if  a  carrier  enter  into  an  express  contract  by  which 
the  carrier  is  relieved  of  responsibility  for  the  negligence 
of  himself  or  his  agents,  such  a  contract  is  void  as  against 
public  policy.  Yet  we  are  asked  by  the  construction  of 
this  act  to  discharge  or  limit  the  owners  and  their  agents 
from  responsibility  for  carelessness,  without  a  contract 
even,  and  without  any  express  statute.  It  would  be  a  re- 
markable statutory  provision,  whic^  should  leave  it  pos- 
sible for  the  owners  legally  to  escape  responsibility  for 
negligence  in  the  management  of  steam  power  in  the 
carrying  of  passengers  by  water.  The  danger  is  too  great, 
and  too  well  recognized  by  legislatures  as  well  as  people, 
to  suppose  that  any  such  relaxation  was  intended,  unless  it 
should  be  most  clearly  expressed.  The  demurrer,  there- 
fore, to  the  fourth  defense  is  sustained. 

Upon  examination  of  the  second  and  third  defenses, 
which  we  are  asked  to  strike  out,  we  have  become  satis- 

« 

fied  that  the  theory  of  all  these  defenses  is  to  present  one, 
or  at  most,  two  defenses. 

The  first  defense  would  seem  to  cover  all  the  kinds  of 
negligence,  on  account  of  which  a  recovery  is  sought. 
The  fourth  defense  seems  to  be  intended  to  set  up  a  com- 
pliance with  the  statute  as  an  excuse  for  any  possible 
want  of  care  which  may  have  contributed  to  the  loss. 

Both  the  second  and  third  defenses  seem,  as  we  under- 
stand them,  to  combine  these  two  ideas  with  great  par- 
ticularity of  statement ;  and  they  are  so  nearly  identical 
that  we  think  that  the  record  ought  not  to  be  incumbered 
with  more  than  one  of  them.  The  general  purpose  of 
the  code  is  to  have  the  same  cause  of  action  or  the  same 
ground  of  defense  but  once  stated.  But  in  the  present 
case,  in  order  to  facilitate  the  review  of  the  case  in  the 
United  States  Supreme  Court,  we  have  concluded  to  per- 
mit one  of  these  two  defenses  to  remain  on  the  record. 
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The  defendant  can  elect  which  it  shall  be.    As  to  the  other, 
the  motion  to  strike  out  will  be  granted. 

The  effect  of  this  ruling  is  to  leave  the  first  general  de- 
nial of  negligence  to  stand,  and  with  it  a  plea  or  defense 
combining  an  averment  of  a  specific  compliance  with  the 
act,  with  a  denial  of  want  of  care,  and  also  a  third  defense 
relying  upon  compliance  with  the  statute  without  the 
allegation  of  care.  This,  we  think,  will  give  opportunity 
for  the  defendants  to  introduce  all  the  evidence  which 
they  can  be  entitled  to  introduce  in  any  aspect  of  the  de- 
fenses disclosed  by  the  answer  as  drawn* 


Henry  Boeres  v.  B.  F.  Strader. 

It  18  no  eTidence  of  a  dedication  to  the^public,  that  tbe  owner  of  wharf 
property,  in  using  it  for  his  own  profit,  leaves  it  open  and  free  for  pub- 
lic travel.  Wharf  property,  like  other  real  property,  is 'subject  to  assess- 
ments made  thereon  by  the  city  for  the  construction  of  a  sewer  in  a  street 
on  which  the  said  property  abuts. 

Reserved  from  Special  Term* 

This  is  an  action  to  recover  an  assessment  upon  the  de- 
fendant's wharf  property  to  pay  the  cost  of  a  sewer  which 
has  been  constructed  under  Ludlow  street  to  the  river. 

The  petition  sets  forth  the  act  authorizing  the  city  to 
make  a  plan  for  the  sewerage  of  the  city  the  plan  made 
by  the  city  under  that  act  giving  the  location  and  limits 
of  the  sewers  as  designated;  the  contract  for  the  division 
of  the  sewer  in  question ;  the  performance  and  acceptance 
of  the  work;  the  ownership  by  the  defendant  of  the  wharf 
property,  and  the  assessment  by  ordinance  under  the  law. 

The  answer  of  the  defendant  admits  the  act  authorizing 
the  construction  of  sewers,  and  that  he  is  owner  of  the 
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wharf  or  landing  described  in  the  petition,  except  that  the 
wharf  or  landing  owned  by  him  is  bounded  on  the  east  by 
what  would  be  i  e  east  line  of  Ludlow  street,  if  extended, 
and  is  subject  a.  the  east  sixty  feet  thereof  to  the  life 
estate  of  Matilda  x>.  Myers,  having  been  assigned  to  her 
for  dower,  and  he  admits  the  construction  of  the  sewer  by 
the  plaintiff*  under  contract  with  the  city  as  alleged. 

The  defendant  further  claims,  that  the  sewer  was  con- 
structed "  for  public  uses  and  for  the  health  and  conveni- 
ence of  the  inhabitants  of  said  city  of  Cincinnati,  and  not 
for  the  defendant's  uses,  and  was  laid  upon  his  premises 
without  compensation  and  in  violation  of  section  19  of 
article  1  of  the  constitution  of  this  State. 

In  the  argument  it  was  admitted  that  Ludlow  street 
extends  to  the  river  at  low  water,  and  that  the  sewer  is 
laid  in  the  street 

Fondest  Sf  Lindemanrij  for  plaintiff. 

Kinffj  Thompson  ^  Avery ^  for  defendant. 

Taft,  J.  It  is  claimed  by  the  defendant's  counsel,  in 
the  argument,  that  his  interest  in  the  wharf  property  is 
not  such  as  to  be  properly  chargeable  under  the  law  for 
the  cost  of  a  sewer.  It  is  claimed  that  the  property  is  a 
highwjiy,  with  the  right  in  the  defendant  to  collect  wharf- 
age; that  the  fact  that  the  ground  has  been  open  to  the 
public  use  as  a  highway,  has  long  since  operated  as  a 
dedication  for  that  purpose,  and  that  although  the  defend- 
ant retains  the  right  to  collect  wharfage  of  those  who  land 
boats  upon  it,  he  is  not  chargeable  as  the  owner  of  land. 

"We  do  not  find  in  the  evidence  a  warrant  for  this  posi- 
tion. We  think  that  the  defendant,  and  those  under  whom 
he  claims,  have  evidently  intended  to  use  this  property  for 
their  own  profit.  That  use  required  that  they  should  keep 
it  open  and  graded  and  unobstructed.  A  dedication  to 
the  public  is  a  grant,  presumed  from  the  circumstances 
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under  which  the  public  have  been  or  may  be  permitted  to 
nse  the  property.  We  find  nothing  in  the  evidence  to 
satisfy  us  that  the  defendant  has  intended  to  deprive  him- 
self of  any  available  value  of  this  ground.  Whether  he 
may  be  considered  as  having  committed  himself  with  the 
public  to  the  uninclosed  condition  of  the  ground,  so  that 
he  could  not  inclose  it,  or  not,  we  regard  him  as  the  owner 
of  the  land  in  such  a  sense  as  to  be  liable  to  pay  taxes  on 
it,  both  general  and  special,  K  it  belonged  to  the  public, 
the  grading,  paving,  and  improvement  of  it  would  be  a 
matter  of  public  charge,  which  has  not  been  claimed  or 
thought  of.  There  is  a  public  landing  which  was  dedi- 
cated to  the  city,  and  which  is  owned  by  the  city  and  kept 
in  order  by  the  city.  But  the  relation  of  the  city  to  this 
landing  of  the  defendant  is  very  diflferent.  We  regard  it 
as  his  property.  He  has  unquestionably  so  regarded  it 
himself  for  all  available  profit.  It  is  only  as  a  subject  of 
iaxalion  that  he  disclaims  the  ownership.  The  only  way 
in  which  he  can  avail  himself  of  it  as  a  wharf,  is  to  throw 
it  open  to  his  customers  and  to  those  who  do  business 
with  his  customers.  This  shows  no  purpose  to  part  with 
any  right  in  the  property,  or  in  the  control  of  it.  Now 
the  fact  that  he  has  agreed  to  use  it  in  that  way  in  which 
he  can  make  it  most  profitable  to  himself,  is  very  faint 
evidence  that  he  has  given  it  to  the  public.  We  think, 
then,  that  the  land  was  taxable  in  the  hands  of  the  defend- 
ant, and  that  he  can  be  assessed  on  account  of  it  for  pur- 
poses of  improvement  by  the  city. 

It  has  also  been  claimed  that  this  property,  as  owned  by 
the  defendant,  did  not  fall  within  the  description  of  "  lot 
or  lots  of  land,"  which  is  the  description  in  the  statute,  of 
property  subject  to  be  assessed  for  sewerage  purposes. 
But  we  think  that  this  lot  of  land  is  very  well  defined,  and 
answers  to  the  description  of  taxable  property. 

It  is  averred  in  the  answer,  that  the  sewer  was  for  the 
public  generally,  and  of  no  local  advantage  to  the  defend- 
ant as  the  owner  of  this  property,  because  he  did  not  con- 
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ncct  with  it.  But  the  sewer  drains  that  part  of  the  city, 
and  is  supposed  to  benefit  peculiarly  all  the  property 
through  or  near  which  it  passes.  It  is  not  merely  by  con- 
necting with  it  that  the  property  holders  derive  benefit 
from  a  sewer.  The  owners  of  the  lower  grounds  are  inter- 
ested in  having  the  grounds  above  them  properly  dmined, 
and  the  waters  from  them  provided  with  a  channel  to  the 
river,  instead  of  spreading  over*  the  grounds  below.  The 
defendant's  wharf,  as  the  lowest  of  the  grounds  to  be 
drained  by  that  sewer,  is  interested  in  the  drainage  of  all 
the  lots  of  ground  above  him,  from  which  water  might 
otherwise  flow  over  his  land. 

Upon  full  examination  of  the  case,  we  are  not  able  to 
find  any  ground  on  which  the  defendant  can  be  excused 
from  paying  his  assessment  for  the  cost  of  the  sewer. 

The  plaintiff  may  have  a  judgment  for  the  amount  of 
the  assessment  with* interest. 

[Leave  to  file  a  petition  in.  error  in  the  Supreme  Court 
refused, — Ens.] 


DowELL  &  Bowman  v.  Steamboat  Melnottb. 

The  groand  on  which  an  admiralty  lien  does  not  attach  to  a  boat  for  sup- 
plies furnished  in  a  home  ^ort^  is  that  they  are  presumed  to  have  been 
supplied  on  the  personal  credit  of  the  owners.  This  reason  applies  to 
the  residence  of  the  owners  rather  than  to  the  place  of  the  registry. 
In  determining  the  home  port  for  the  purpose  of  deciding  whether 
the  case  makes  a  maritime  lien,  the  court  will  be  goyerned  by  the  resi- 
dence of  the  owners. 

The  seizure  and  sale  by  the  sheriff  of  a  boat  within  the  Jurisdiction  of  the 
United  States  admiralty  court,  on  a  warrant  under  the  watercraft  law  of 
Ohio,  are  void,  and  tbe  purchaser  of  the  boat  at  the  sherilTs  sale  if 
entitled  to  have  the  purchase  money  refunded. 

This  case  was  reserved  to  General  Term  on  a  motion  hy 
Good,  a  purchaser  of  the  steamboat  Melnotte  at  sherilt  s 
Bale,  to  have  the  purchase  money  refunded  to  him  because 
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he  received  no  title  to  the  boat,  the  sale  being  void  for  want 
of  jarisdiction  in  this  court  which  ordered  the  sale. 

The  suit  of  the  plaintiffs,  Dowell  &  Bowman,  was  com- 
menced by  a  seizure  of  the  boat  under  the  watercraft  law  of 
Ohio,  on  the  2d  July,  1866.  Another  suit  was  com- 
menced on  the  20th  July,  1866,  by  Florer,  under  the  same 
State  watercraft  law.  On  the  same  20th  July,  an  admiralty 
proceeding  was  commenced  in  the  United  States  district 
court  against  this  boat.  Soon  after,  other  suits  were  com- 
menced in  this  court  against  the  owners,  and  attachments 
procured  and  levied  on  the  same  boat;  and  on  the  6th  De- 
cember, 1866,  a  sale  was  made  by  the  sheriff,  on  the  first 
proceeding  under  the  watercraft  law,  to  Mr.  Good  for 
$1,450,  which  purchase  money  was  paid  to  the  sheriff,  and 
the  possession  of  the  boat  delivered  to  the  purchaser.  But 
afterward  the  boat  was  sold  by  the  United  States  marshal 
on  the  proceeding  commenced  July  20, 1866,  but  the  pur- 
chaser gave  up  his  purchase,  and  the  sale  was  abandoned, 
on  account  of  the  doubt  entertained  of  the  validity  of  the 
seizure  under  the  admiralty  proceeding  in  the  United  States 
court,  because  the  boat  was  in  the  hands  of  the  sheriff, 
under  process,  at  the  time  of  the  seizure  in  the  admiralty. 
After  the  sheriff's  sale,  however,  to  Good,  and  the  delivery 
of  possession,  the  marshal  renewed  his  seizure  of  the  boat, 
on  the  process  in  his  hands  issued  on  a  maritime  lien,  and 
on  that  seizure  the  boat  was  finally  sold  by  the  marshal  to 
Isham,  who  received  from  the  marshal  the  possession  and 
title,  leaving  Good,  the  purchaser  under  the  sheriff,  with 
neither.     Good  now  seeks  to  have  his  money  refunded. 

W.  M.  Ramsey  J  for  Good,  the  purchaser  at  the  sheriff's 
Bale. 

Huston  ^  Skunk;  JEToadlyy  Jackson  ^  Johnson;  Lincoln^ 
Smithy  Warnock  ^  Stephens,  and  Jordan,  Jordan  ^  Williams ^ 
for  different  claimants  of  the  fund  on  distribution. 
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Taft,  J.    This  motion  is  resisted  on  two  grounds: 

1.  That  Cincinnati,  where  the  goods  were  furnished  to 
the  Melnotte,  was  her  home  port,  and  that  consequently, 
the  claim  did  not  fall  within  the  admiralty  jurisdiction, 
and  the  proceeding  under  the  watercraft  law  was  valid. 

2.  That  if  that  were  not  the  case,  the  purchaser  from 
the  sheriff  was  entitled  to  avail  himself  of  all  the  right 
which  the  sheriff  had  to  the  boat  by  virtue  of  any  process 
in  his  hands,  and,  therefore,  that  he  did  take  something; 
that,  in  fact,  as  the  sheriff  held  the  boat  on  the  attachments 
as  well  as  under  the  proceedings  under  the  watercraft  law, 
he  acquired  from  the  sheriff  the  possession  and  the  property 
in  the  boat,  subject  only  to  the  admiralty  liens.  That  he 
was  bound  to  protect  this  title  by  resisting  or  paying  off  the 
admiralty  liens,  which  were  not  enough  to  exhaust  the 
value  of  the  boat,  and  saving  what  could  be  saved,  or  to 
bear  the  loss  himself. 

In  support  of  the  first  point,  it  is  claimed  that  the  regis- 
try, and  not  the  residence  of  the  owners,  is  to  be  regarded 
in  determining  which  is  the  home  port;  and  that  the  reg- 
istry of  this  boat  was  at  Cincinnati.  One  of  the  owners 
resided  in  Covington,  Kentucky,  and  the  other  at  Rising 
Sun,  Indiana;  but  no  owner  resided  in  Cincinnati. 

The  ground  on  which  the  admiralty  lien  does  not  attach 
to  a  boat  for  supplies  furnished  in  a  home  port  is,  that 
they  are  presumed  to  have  been  supplied  as  the  personal 
credit  of  the  owners.  This  reason  applies  evidently  to  the 
residence  of  the  owners,  rather  than  to  the  place  of  the 
registry.  We  must,  therefore,  be  governed,  in  determin- 
ing the  home  port  for  the  purpose  of  deciding  whether 
the  case  makes  a  maritime  lien,  by  the  residence  of  the 
owners.  1  Conkling's  U.  S.  Adm.  80 ;  The  St.  lago  de  Cuba^ 
9  Wheat.  417.  But  it  is  not  a  question  of  State  lines,  as  is 
stated  in  the  opinion  of  Judge  Thompson  in  the  case  just 
cited,  by  which  it  is  to  be  understood^  that  a  port  may  not 
be  a  home  poi*t,  though  it  be  in  the  same  State  where  the 
supplies   were  furnished  or  the  contract  made.     If  the 
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owners  are  not  present,  or  at  home,  in  the  port  where  the 
debt  was  contracted  for  the  ship  by  the  captain,  the  pre- 
sumption is,  that  the  creditor  dealt  on  the  faith  of  the 
ship ;  and  the  fact  that  the  owners  were  at  home  in  some 
other  place,  or  port  in  the  same  State,  would  not  rebut 
that  presumption.  "Would,  then,  the  fact  that  one  of  the 
owners  resided  in  Covington,  very  near  to  the  port  where 
these  supplies  were  furnished,  rebut  the  presumption  that 
they  were  furnished  on  the  credit  of  the  boat,  so  as  to 
exclude  the  admiralty  jurisdiction  from  enforcing  the  liens  ? 

It  has  not  been  so  treated  by  the  United  States  court  in 
the  present  case ;  nor  can  we  so  hold.  Notwithstanding 
the  proximity  of  Covington  to  Cincinnati,  we  must  hold 
that  supplies  furnished  in  Cincinnati  to  a  boat  owned  in 
Covington  may  be  presumed  to  be  supplied  on  the  credit 
of  the  boat,  in  order  to  sustain  the  lien  in  admiralty. 

It  is  necessary  now  to  consider  the  question  whether 
Good  took  any  right  or  interest  by  the  sale  for  his  purchase 
money,  Cincinnati  not  being  the  home  port  of  the  vessel, 
and  the  boat  being  within  the  jurisdiction  of  the  admiralty. 

The  sale  was  on  the  warrant  under  the  watercraft  law. 
"We  think  that  Good  could  not  have  supported  his  title  to 
the  boat  by  reference  to  the  attachment  which  was  in  the 
hands  of  the  sheriff.  If  the  sale  had  been  upon  a  valid 
judgment  in  attachment,  it  would  have  inured  to  the  ben- 
efit of  other  executions  in  attachment  in  the  hands  of  the 
sheriff,  so  that  they  would  be  entitled  to  share  in  the  pro- 
ceeds of  the  sale  in  their  order.  But  in  the  case  supposed, 
the  sale  would  be  valid,  and  the  proceeds  would  be  for 
distribution  upon  valid  final  process  in  the  sheriff's  hands 
under  the  provision  of  the  statute.  But  in  the  present 
case,  the  sale  itself  is  on  void  process,  and  being  itself  void, 
there  can  be  no  proceeds  to  appropriate  to  the  payment  of 
valid  executions.  The  money  has  been  paid  under  a  mis- 
take of  fact,  and  belongs  to  the  purchaser  as  much  as  it 
did  before  he  placed  it  in  the  hands  of  the  sheriff.  No 
proceeds  can  result  from  a  void  sale ;  and  a  sheriff's  sale 
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founded  on  void  proceedings,  must  itself  be  void  as  com- 
pletely as  any  sale  would  be,  which  one  man  should  make 
of  another  man's  property  without  authority  from  the 
owner.  We  think  it  can  make  no  difterence  that  the 
sherift'  had  in  his  hands  process  on  which  he  could  have 
made  a  valid  sale,  so  long  as  he  advertised  and  proceeded 
under  the  void,  and  not  under  the  valid  writ. 

Our  conclusion  is  that  the  motion  must  be  granted  re- 
funding the  money  paid  by  Good  on  the  sheriff's  sale. 


Cathbbine  McCaffertt,  Plaintiff  in  Error,  v.  Hankah 

O'Brien,  Defendant  in  Error. 

A.  brings  suit  for  damages  against  B.  on  tbe  ground  that  in  a  previous  suit 
between  the  same  parties,  by  the  fraud  and  false  swearing  of  B.,  the  judg- 
ment of  the  court  was  in  his  favor  and  against  A.  Held^  such  an  action 
is  not  maintainable. 

What  once  has  been  decided  before  a  court  of  competent  jurisdiction  can 
not  be  brought  into  controversy  in  another  suit,  on  the  ground  of  sur- 
prise. 

The  plaintift  in  error  was  plaintiff  below,  and  in  her  peti- 
tion set  out:  That  the  defendant  was  indebted  to  her, 
and  to  recover  the  debt  she  had  brought  suit  before  a 
magistrate.  That  she  there  proved  her  claim  by  her  own 
oath,  but  the  defendant,  to  the  surprise  of  the  plaintiff, 
denied  the  indebtedness,  well  knowing  her  testimony  to 
be  false.  That  the  plaintiff,  at  the  time  of  the  trial,  had 
no  other  evidence  in  her  favor,  and  therefore  the  magistrate 
was  compelled  to  give  judgment  for  the  defendant.  That 
the  plaintiff  was  not  able  to  give  the  necessary  security  for 
an  appeal,  and  the  time  allowed  therefor  had  expired, 
but  that  she  had  since  discovered  testimony  to  prove  her 
case ;  and  that  the  defendant  by  her  false  swearing  before 
the  magistrate  had  obtained  judgment  fraudulently.    The 
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amount  claimed  was  the  amount  of  the  demand  before 
the  magistrate  with  $100  damages* 

The  defendant  filed  a  demurrer  and  the  court  below 
sustained  it,  and  entered  judgment  for  costs  in  favor  of 
the  defendant.  Petition  in  error  b^  plaintiff  to  reverse 
this  judgment. 

Dickson  ^  MurdocJc,  for  plaintiff  in  error. 

0' Conner y  contra,  cited  Grant  v.  Ramsey y  7  Ohio  St.  157. 

Hagans,  J.  It  will  be  seen  that  this  is  not  an  action  for 
a  new  trial  or  for  the  equitable  interference  of  the  court 
to  prevent  injustice,  but  a  suit  for  damages  growing  out 
of  an  alleged  fraud  committed  by  the  defendant  on  the 
plaintiff.  This  was  the  claim  on  the  argument.  The  case 
is  not  framed  with  any  other  view,  and  would  be  clearly 
insufficient  if  it  were.  As  a  general  rule,  a  plaintiff,  after 
judgment  against  him,  can  not  claim  a  new  trial  on  the 
ground  of  being  surprised  by  th^  defendant's  evidence. 
Cummins  v.  Walderiy  4  Blackf.  807.  So  a  party  is  not  en- 
titled to  a  new  trial  on  the  ground  of  surprise,  because  the 
opposite  party  led  him  to  believe  that  certain  facts  would 
not  be  disputed  or  would  be  admitted;  and  if  the  plaintiff 
chose  to  rest  the  proof  of  the  fact  of  her  case  upon  her 
own  testimony,  and  was  led  by  the  defendant  to  suppose 
it  would  not  be  disputed,  and  after  it  was  disputed  and 
her  testimony  known,  chose  to  assume  the  responsibility 
of  a  decision  in  her  favor,  disappointment  in  the  result 
furnishes  no  ground  for  a  new  trial.  The  plaintiff  took 
her  course  with  due  deliberation,  and  she  must  abide  the 
consequences.  She  might  have  moved  for  a  continuance, 
or  have  suffered  a  non-suit  without  prejudice. 

The  principles  just  stated  are  not  stated  because  they 
apply  to  this  case,  but  because  their  analogies  furnish  us  a 
solution  of  it.  Clearly,  the  judgment  rendered  is  final, 
unless  it  was  procured  wholly  by  the  fraud  of  the  defendant, 
and  can  not  be  collaterally  impeached. 

C   B.  C.   BSP*   VOL.  I — ^5 
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But  though  misled  by  the  defendant,  is  not  the  plaintiff 
herself  responsible  for  the  result?  She  might  have  had  a 
continuance  of  the  cause  or  suffered  a  non-suit.  8he 
chose  not  to  avail  herself  of  either  course.  But  with  full 
knowledge  of  the  alleged  fraud,  she  chose  to  precipitate 
upon  herself  the  very  loss  she  seeks  to  recover  in  this  ac- 
tion. Besides,  after  all  this  she  might  have  appealed  the 
case.  This  she  neglected  to  do.  The  loss  she  alleges  she 
has  sustained,  as  she  sues  for  it,  has  been  the  consequence 
of,  and  brought  about  by,  her  own  negligence,  and  she 
might  have  avoided  it  if  she  had  chosen  to  do  so. 

An  old  case,  reported  in  Croke  Eliz.  620,  Damport  v. 
Sympson,  was  an  action  on  the  case  against  the  defendant 
for  damages  for  falsely  swearing  in  an  action  of  trespass 
against  himself,  whereby  the  plaintiff  recovered  £180, 
when  he  would  have  recovered  £500  but  for  the  alleged 
perjury.  But  the  court  held  the  action  was  not  maintain- 
able, and  say,  among  other  reasons,  "  if  this  might  be  suf- 
fered, every  witness  would  be  drawn  in  question."  See, 
also,  JEyres  v.  Scdgwicky  Cro.  J.  601 ;  Harding  v.  Bodman, 
Hutton,  11. 

In  Connecticut  a  suit  has  been  maintained  against  a 
witness  by  means  of  whose  fraud  or  perjury  a  judgment 
was  obtained.  See  cases  cited  in  Peck  v.  WoodbridgCy  3  Day, 
80.  But  Chancellor  Kent,  when  Chief  Justice  of  the  Court- 
of  Appeals  of  New  York,  denied  the  propriety  of  it  in  Smith 
V.  Lewis,  3  Johns.  157.  This  was  a  suit  against  a  plaintiff' 
who,  in  a  former  suit  in  another  Slate,  against  the  plaintiff 
in  this  action,  had,  by  suborning  a  witness  to  swear  falsely, 
obtained  a  judgment  contrary  to  the  truth  and  justice  of  the 
case.  The  chief  justice  says:  "It  would  be  against  public 
policy  and  convenience;  it  would  be  productive  of  endless 
litigation,  and  it  would  be  contrary  to  established  prece- 
dent to  allow  the  losing  party  to  try  the  cause  over  again 
in  a  counter  suit,  because  he  was  not  prepared  to  meet  his 
adversary  at  the  trial  of  the  first  suit." 

In  this  cause  the  judgment  below  willj)e  affirmed. 


OCTOBER  TERM,  1870.  67 

Bryant  et  al.  v.  Ohio  College  of  Dental  Surgery. 


E.  C.  Bbtant  bt  al.  V.   Thb  Ohio  Collbgb  of  Dental 

SUKOBRY. 

No  lien  fa  created  npon  the  real  eetate  of  a  corporation  by  the  following 
certificate:  "Ohio  College  of  Dental  Surgery.  This  may  certify  that 
Dr.  A.  J.  Reeves  is  entitled  to  one  share  of  the  real  estate  property  of 
the  college,  drawing  an  interest  of  six  per  cent.,  and  transferable  only  is 
accordance  with  the  constitution  of  the  college  association." 

A  decree  of  sale  of  the  property,  founded  upon  said  certificate  for  the  in- 
terest as  a  lien,  is  erroneous. 

The  plaintiff,  who  are  the  personal  representatiyes  of . 
A.  J.  Beeves,  deceased,  are  the  owners  of  a  written  instru- 
ment, of  which  this  is  a  copy : 

"  Ohio  CoUege  of  Dental  Surgery. 

"  This  may  certify  that  Dr.  A.  J.  Reeves  is  entitled  to  one 
share  of  the  real  estate  property  of  the  college,  drawing, 
an  interest  of  six  per  cent.,  and  transferable  only  in  accord- 
ance with  the  constitution  of  the  college  association. 
Shares  one  hundred  dollars  each. 

<^  Charles  Boksall, 
Jas.  Taylor, 
JoHK  Allbn, 
H.  E.  Pebbles, 
Thos.  Wood, 
«  CnrciKKATi,  February  20, 1854.  Trustees.** 

Upon  this  instrument  this  suit  was  brought  for  one 
hundred  dollars,  with  interest  from  February  20,  1854; 
and  the  petition  alleged  that  the  certificate  was  a  lien  on 
the  real  estate  of  the  defendant,  and  prayed  sale  thereof 
and  payment  of  the  amount  stated. 

To  this  petition  the  defendant  demurred,  and  the  de- 
murrer was  sustained.  Thereupon  the  plaintiffs  filed  an 
amended  petition,  in  which  they  claimed  to  recover  the 
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interest  alleged  to  be  due  upon  the  certificate,  and  alleged 
also,  as  before,  that  the  certificate  was  a  lien  on  the  real 
estate  of  the  defendant,  and  prayed  sale  and  satisfaction. 
To  this  amended  petition  the  defendant  again  demurred, 
and  at  the  April  term,  1870,  the  demurrer  was  overruled 
and  judgment  was  rendered  in  favor  of  the  plaintiffs  for 
ninety-six  dollars,  being  the  amount  of  the  interest  on  the 
certificate ;  and  the  court  decreed  sale  of  the  real  estate  of 
the  defendant  as  prayed  for.  To  the  overruling  of  this 
demurrer  and  to  the  entry  of  this  decree,  the  defendant 
excepted. 

E,  L.  Decamp  and  W.  M.  Ramsey^  for  plaintiflfe. 

Kingy  Thompson  ^  Avery y  for  defendant. 

Hagans,  J.  The  determination  of  the  demurrer  to  the 
original  petition  seems  to  be  decisive  of  some  of  the 
questions  presented  to  us  now.  For  if  an  action  in  the 
form  contained  in  the  original  petition  could  not  be  main- 
tained for  the  principal  sum  and  interest,  it  would  seem 
doubtful  whether  the  action  could  be  maintained  in  the 
same  form  for  the  interest  merely  due  upon  the  principal 
sum  named  in  the  certificate.  Besides,  if  this  certificate 
be  regarded  as  stock  of  the  corporation,  no  time  is  fixed  in 
the  certificate  for  the  payment  of  the  interest;  nor  is  there 
any  fund  alleged  to  be  in  the  treasury  out  of  which  the 
plaintitts  have  the  right  to  be  satisfied  therefor.  Wright  v. 
Vermont  ^  Massachusetts  E,  i2.,  12  Gushing,  68;  Bernard  v. 
Vermont  ^  Massachusetts  R.  It.,  7  Allen,  512 ;  Waterman  v. 
Troy  Sf  Greenfield  R,  R,,  8  Gray,  433;  McLaughlin  v.  Detroit 
^  Mdu)aukee  R.  JB.,  8  Mich.  100. 

If  we  regard  this  certificate  as  simply  the  promi^ory 
note  of  the  defendant  given  for  money  loaned,  then  the 
plaintifts  have  the  right  to  a  judgment  for  the  amount 
with  interest,  but  not  a  sale,  in  the  first  instance,  of  the 
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property  of  the  defendant  as  upon  a  lien  .securing  the 
amount. 

Without  determining  those  questions  it  is  very  clear  that 
the  judgment  below  can  not  stand.  No  other  lien  appears 
in  the  case  than  the  assertions  of  the  certificate,  which 
appear  to  be  rather  of  an  ownership  pro  tanto  in  the  real 
estate  of  the  defendant  than  of  any  other  interest.  And 
if  there  be  no  instrument  providing  a  legal  lien  on  the 
real  estate  of  *the  defendant  by  way  of  security  for  the 
money  named  in  the  certificate,  a  decree  for  the  sale  of  the 
property  for  the  debt  in  the  first  instance,  is  unauthorized. 
If  there  be  a  lien  at  all,  or  right  to  a  sale  of  the  property, 
it  must  be  asserted  in  some  other  form  of  action  having 
regard  to  the  rights  of  other  holders  of  certificates  and 
creditors,  if  there  are  any;  and  this  we  understand  to  have 
been  the  determination  of  the  judge  below. 

On  the  whole  case,  we  have  thought  it  best  to  reverse 
the  judgment  and  to  remand  the  cause  to  Special  Term 
for  further  proceedings. 


Charles  Stanley  v.  The  City  op  Cikoinnati. 

In  a  Buit  by  a  contractor  against  the  city  for  a  balance  claimed  as  due  for 
many  items  of  work,  done  and  materials  furnished  in  building  the  Com- 
mercial Hospital,  the  petition  stating  an  account  of  many  items  and  pay- 
ments, and  tha  answer  denying  its  correctness,  but  averring  that  the 
account  was  of  an  intricate  character  such  as  could  not  be  taken,  except 
in  a  court  of  equity* 

ffeldy  that  prior  to  tha  code,  this  would  have  been  a  subject  for  a  proceed- 
ing at  law  or  in  equity,  as  the  plaintiff  might  elect,  and  no  order  of  refer- 
ence could,  without  consent  of  parties,  have  been  granted  in  a  proceeding 
at  law ;  but  that  under  the  code,  the  parties  are  entitled  to  both  equitable 
and  legal  rem^ediea,  acoording  to  the  nature  of  the  subject-matter  of  the 
action,  and  an  order  of  reference  may  properly  be  made,  as  in  equity,  to 
take  and  state,  an  account  between  the  parties. 

This  case  was  reserved,  on  a  motion  for  a  reference  to  a 
master,  tQ  state  an  account.  ^The  suit  was  brought  by  the 
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plaintiflTy  a  contractor,  to  recover  a  balance  due  from  the 
city  for  many  items  of  work  done  and  materials  furnished 
on  the  Commercial  Hospital. 

The  answer  of  the  city  denies  the  indebtedness  and 
states  that  it  is  a  matter  of  complicated  account,  as  shown 
by  the  petition. 

The  plaintiff  claims  that  it  is  a  common  case  of  a  suit 
for  work  and  labor,  as  on  the  common  counts  in  assumpsit, 
and  that  he  is  entitled  to  a  jury. 

SoacUj/y  Jackson  j*  Johnson^  for  plaintiff. 

Walker,  Conner  ^  Warrington,  for  defendant. 

Tapt,  J.  Before  the  code  was  adopted,  this  would  have 
been  a  proper  case  for  an  action  of  assumpsit ;  and  if  such 
an  action  .had  been  brought,  the  court  would  not,  on  mo- 
tion, have  given  the  equitable  remedy  of  a  reference.  This 
was  tried  in  the  case  of  Johnson  v.  WaUaee,  7  Ohio,  393. 
The  court  in  that  case,  Judge  Wood  giving  the  opinion, 
said  that  while  "  a  discretionary  power  vested  in  the  court 
to  settle  controversies  of  this  nature,  in  the  manner  pro- 
posed by  the  motion,  would  very  greatly  add  to  the  prob- 
ability of  doing  substantial  justice  between  the  parties," 
they  were,  nevertheless,  satisfied  that  in  the  absence  of 
consent,  the  court  had  not  the  authority ;  "  for  the  consti- 
tution of  Ohio,  and  the  laws  in  pursuance  thereof,  gave  to 
either  party  the  right  to  submit  his  cause  to  a  jury  for 
trial,  and  to  grant  the  motion  would  be  to  deprive  the 
plaiutiff^  of  that  right." 

But  the  court  added :  ^^  The  difficulties  arising  in  cases 
of  this  kind,  however,  may  be  avoided  by  a  resort  to  a 
court  of  equity,  which  has  concurrent  jurisdiction  with 
courts  of  law  in  cases  of  this  description.  Those  long 
and  perplexing  accounts  might  then  be  referred  to  a  com- 
petent master,  and  be  far  more  satisfactorily  adjusted." 

From  this  decision  in  Johnson  v«  Wailace,  we  conclude 
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that  If  the  same  case  had  been  on  the  equity  side  of  the 
court,  as  it  might  have  been,  a  reference  might  have  been 
asked  and  granted.  Under  our  present  system,  the  parties 
are  always  in  law  or  equity,  or  both,  for  all  purposes  of 
legal  or  equitable  remedies  or  relief. 

Under  the  former  practice,  equitable  remedies  could  not 
be  administered  in  a  proceeding  at  law,  even  though  the 
subject  of  litigation  was  one  which  was  cognizable  in 
equity  as  well  as  in  law.  In  all  cases  pending  in  a  court 
of  law,  the  parties  under  the  constitution  had  a  right  to 
insist  upon  a  jury,  although  the  same  subject-matter  was 
cognizable  in  equity;  and  although,  if  the  same  matter 
were  pending  in  a  court  of  equity,  or  on  the  equity  side 
of  the  court,  equity  remedies  and  equity  relief  would  be 
granted,  and  a  jury  could  not  be  insisted  upon.  It  would 
seem  to  follow  from  the  opinion  of  the  Supreme  Court  in 
Johnson  v.  WaUcLce,  that  in  all  that  class  of  cases  falling 
within  the  concurrent  jurisdiction  of  law  and  equity,  either 
remedy  can  be  administered  by  the  courts  under  the  code 
without  violation  of  the  constitution. 

The  question  then  arises,  whether  the  subject  of  this 
suit  is  within  the  concurrent  jurisdiction  of  both  law  and 
equity.  It  is  not  a  merchant's  account.  But  we  think 
that  the  equitable  remedy  of  a  reference  was  not  confined 
to  a  mutual  merchant's  account.  Any  complicated  ac- 
count of  many  items,  and  mutual^  might  require  a  state- 
ment by  a  master  or  referee.  A  "long  account"  is  the 
description  used  in  New  York.  A  few  itemd  on  one  side 
would  not  answer  the  description,  and  to  grant  a  reference 
in  a  case  not  requiring  that  mode  of  proceeding,  from  its 
complication  and  difficulty,  would  be  an  abuse  of  the  juris- 
diction. But  we  think  that  the  showing;  makes  a  case  for 
a  reference  as  an  equitable  remedy,  according  to  the 
usages  and  [understanding  of  equity  proceedings  at  the 
time  when  the  constitution  was  adopted.  References  of 
cases  arising  under  contracts  for  making  public  improve- 
ments are  more  resorted  to  in  the  N&w  York  practice  than 
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in  Ohio.  But  the  provision  of  the  New  York  code  for 
references  is  substantially  the  same  with  our  own,  and  we 
do  not  regard  the  constitutional  provisions  of  the  two 
States  on  this  subject  as  materially  diflerent. 

The  question  whether  the  plaintiiT  is  entitled  to  a  jury 
turns  upon  the  inquiry  whether  this  answer  states  a  case 
requiring  the  equitable  relief  sought.  The  answer  states, 
that  the  work  done  and  materials  furnished  by  the  plain- 
tiff were  done  and  furnished  under  a  contract,  which  fixed 
the  rates  of  compensation  to  be  paid,  and  that  the  defend- 
ant is  willing  to  pay  therefor  according  to  the  terms  of  the 
contract,  but  denies  the  correctness  of  the  plaintiff's  ac- 
count as  exhibited  in  his  petition,  and  denies  any  indebt- 
edness whatever.  But  it  says  that  the  account  is  of  an 
intricate  character,  such  as  can  not  be  properly  taken  ex- 
cept in  a  court  of  equity ;  "  that  the  account  contains  one 
hundred  and  forty  items,  many  of  which  are  complex  in 
themselves ;  that  various  payments  have  been  made  thereon 
of  various  dates,  which  are  not  set  forth  in  the  account  cs 
made,  but  simply  as  a  lump  credit;"  that  there  is -contro- 
versy as  to  most  of  the  items  charged,  and  the  defendant 
prays  for  a  reference. 

We  are  satisfied  that  an  account  such  as  that  described 
in  this  answer,  and  shown  by  the  petition  itself,  is  a  proper 
subject  of  a  reference,  and  that  justice  will  be  subserved 
by  dc9>)ipjg  with  it  in  that  way. 
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J,  Ain)  J.  M.  Pfau,  Plaintiffs  in  Error,  v.  L.  H.  Lorain  and 
James  Qonlisk,  as  L.  H.  Lorain  &  Co.,  Defendants  in 
Error. 

In  an  action  against  joint  contractors,  a  judgment  in  favor  of  one  operates 
aa  a  discharge  of  the  other. 

A.  is  B.,  partners  as  A.  &  Co.,  were  sued  on  a  partnership  contract.  B. 
answered,  and  A.  was  in  default.  The  court  below  held  the  contract  to 
be  illognl,  and  gave  judgment  in  favor  of  B.,  but  judgment  by  default 
against  A.    Held,  it  was  error  to  discharge  one  and  not  both. 

Suit  for  $1,339.78,  price  of  liquors  furnished  defendants 
at  their  request.  The  defendants  were  keepers  of  a  gam- 
bling house,  and  the  liquors  were  used  there  as  an  accom- 
paniment of  their  business.  One  of  the  defendants 
answered  and  one  was  in  default.  Both,  however,  had 
been  served  with  process,  and  both  testified. 

The  judge  at  Special  Term  gave  judgment  for  the  de- 
fendant who  answered,  and  judgment  by  default  against 
the  other,  to  which  the  plaintiffs  excepted.        * 

Forrest  ^  Lindemann^  for  plaintiffs  in  error. 

Jffoadhjf  Jackson  ^  Johnson^  contra. 

Storbr,  J.,  gave  the  opinion  of  the  court. 

The  plaintiff  claims  that  there  is  error  in  the  record  in 
this  case,  committed  by  the  judge  who  tried  the  case  at 
Special  Term,  in  this:  1st,  that  judgment  was  rendered 
against  one  defendant  and  in  favor  of  the  other,  when  the 
cause  •of  action  was  joint,  against  both  as  partners;  2d, 
that  the  judge  finding  the  liquors  were  to  be  used  as  part 
of  the  modus  operandi  of  a  gambling  house,  on  that  ground 
gave  judgment  for  the  defendant  who  had  answered, 
and  judgment  for  the  whole  amount  claimed  against  the 
other,  who  was  in  default. 

In  thus  deciding,  we  think  the  court  below  erred.    The 
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action  was  against  joint  contractors  upon  the  same  con- 
tract. If  one  could  not  be  held  liable,  the  other  must  be 
permitted  to  go  without  day. 

It  is  the  duty  of  the  judge,  whenever  it  appears  that  the 
cause  of  action  is  founded  upon  an  illegal  consideration, 
to  dismiss  the  case.  The  law  will  not  permit  such  an 
agreement  to  be  enforced,  nor  will  it  lend  its  aid  in  any 
manner  to  the  plaintiff  who  seeks  to  recover  thereon.  It 
does  not  depend  upon  the  willingness  of  either  defendant 
to  permit  judgment  to  be  rendered  against  him,  if  it  is 
evident  that  the  claim  asserted  had  no  legal  foundation. 

Whenever  it  is  sought  to  enforce  such  a  demand,  and  it 
is  clear  it  comes  within  the  prohibition  we  have  stated,  it 
is  the  duty  of  the  court  to  withdraw  the  case  from  the 
jury  and  non-suit  the  plaintiff.  It  can  not  be  permitted 
that  any  distinction  should  be  made  between  the  debtors. 
If  the  foundation  of  the  suit  is  opposed  to  good  morals  or 
is  in  violation  of  a  statute,  there  can  be  no  recovery,  how- 
ever willing  the  defendant  may  be  to  admit  his  liability; 
for  the  question  at  issue  is  not  his  assent  to  an  alleged  con- 
tract, but*rather  whether  the  contract  can  be  enforced  by 
legal  remedies. 

Other  questions  have  been  argued,  but  we  do  not  think 
it  necessary  to  pass  upon  them.  As  the  judgment  was 
not  rendered  against  both  parties  defendant^  it  must  be 
reversed,  and  the  cause  remanded. 

Hagans,  J.,  dissented. 

One  of  the  defendants  answered  ahd  the  other  is  in 
default.  There  can  be  no  such  thing  as  a  legal  partnership 
in  an  unlawful  or  immoral  business.  The  facts  were  found 
by  the  judge  at  Special  Term  to  be,  that  the  plaintiffs 
knew  that  the  establishment  kept  by  the  defendants  was  a 
gambling  house,  as  well  as  the  uses  to  which  the  liquors 
sued  for  were  to  be  put.  The  plaintiffs  admit  they  knew 
the  reputation  of  the  house;  and  from  the  amount  and 
kind  of  liquors  furnished  this  house,  as  appears  by  the 
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petition,  they  are  chargeable  with  knowledge.  Besides, 
there  was  no  pretense  that  they  did  not  know  that  the 
defendants  were  not  general  dealers  in  this  class  of  mer- 
chandise. 

In  Pearce  v.  Brooks^  1  Excheq.  L.  R.  213,  it  was  de- 
termined by  the  whole  court,  that  where  an  ornamental 
broagham  was  furnished  the  defendant,  who  was  a  strum- 
pet, to  be  used  for  an  immoral  purpose,  as  part  of  a  display 
merely,  the  plaintiff  was  chargeable  with  knowledge  under 
the  circumstances;  and  there  was  judgment  for  the  defend- 
ant. The  question  of  knowledge  was  left  to  the  jury  in 
that  case  as  the  same  question  was  left  to  the  judge  below  in 
this;  and  the  court  in  that  case  refused  to  set  aside  the 
verdiA  of  the  jury,  as  I  think  the  finding  of  the  judge 
below,  in  this  case,  on  the  testimony,  ought  not  to  be 
disturbed. 

It  is  a  fact  of  common  notoriety  that  liquors  are  used 
in  gambling  houses  not  merely  as  a  display,  but  as  one  of 
the  most  important  adjuncts  of  that  business,  and  so  inti- 
mate an  accessory,  that  it  is  not  carried  on  without  them 
in  our  large  cities. 

While  such  a  holding  may  work  a  hardship  on  these 
plaintiffs  by  the  loss  of  the  price  of  these  liquors,  still  if 
they  choose  to  run  the  hazard  of  such  transactions,  it  will 
be  only  the  result  of  their  own  act,  and  they  can  not  com- 
plain. 

One  of  the  defendants  was  in  default,  and  judgment 
was  rendered  against  him  for  the  whole  amount.  .Ko  ex- 
ception was  taken  thereto  by  him,  and  he  is  not  here  com- 
plaining of  that  judgment  l^or  is  the  plaintiff  complain- 
ing either.  I  do  not  think  the  court  Toero  motu  ought 
to  reverse  that  judgment  though  the  cause  of  action  ia 
illegal.  But  at  all  events,  if  that  judgment  is  reversed, 
I  think  this  court,  proceeding  to  render  such  judgment  as 
the  court  below  ought  to  have  rendered,  should  render 
judgment  in  favor  of  this  defendant  also. 

Judgment  reversed  and  cause  remanded. 
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Tab  Irving  National  Bank  of  NewTobk,  Plaintiff  in  Error, 
V.  Thomas  Emery's  Sons,  Defendants  in  Error. 

A  transfer,  by  delivery,  of  a  bill  of  lading,  for  a  bona  fide  consideration 
paid,  passes  the  title  of  the  consignee  to  the  property  described,  whether 
the  bill  is  indorsed  or  not 

A.,  coniiigning  goods  to  B.,  drew  drafts  on  B.,  and  attaching  thereto  the 
bills  of  lading,  describing  the  property,  sold  the  drafts  to  G.  B.,  having 
received  the  goods,  applied  the  proceeds  to  his  claims  against  the  con- 
signor, and  refused  to  accept  the  drafts.  Held,  the  title  to  the  goods 
passed,  by  the  transfer  of  the  bill  of  lading,  to  C,  and  that  B.  was  liable 
to  him  for  the  amount  of  the  drafts. 

On  the  24th  of  March,  1869,  G.  M.  Mirrielies,  in  New 
York,  drew  a  bill  of  exchange  on  defendants,  a  firm  doing 
business  in  Cincinnati,  payable  on  demand  to  his  order, 
for  $299,  which  he  negotiated  the  same  day  with  the  plain- 
tiff, who  advanced  the  money;  whereupon  the  drawer,  as 
collateral  security,  deposited  with  them  a  bill  of  lading, 
signed  by  an  agent  of  the  "Atlantic  Time  Line,"  admit- 
ting the  shipment  of  three  casks  of  stearine  by  Mirrielies, 
to  be  delivered  to  the  defendants  in  Cincinnati.  On  the 
26th  of  the  same  month,  Mirrielies  negotiated  another  bill 
with  the  plaintiff,  drawn  on  the  defendants,  and  payable 
to  the  order  of  the  drawer  for  $1,092,  to  secure  the  pay- 
ment of  which  he  deposited  a  bill  of  hiding  of  a  similar 
tenor  to  that  already  described,  for  the  delivery  of  ton 
casks  of  stearine  to  the  defendants  in  Cincinnati.  These 
drafts  contained  a  memorandum  on  their  face,  that  one 
was  drawn  on  account  of  three  casks  of  stearine,  and  the 
other  of  ten  casks,  and,  with  the  bills  of  lading  attached 
to  them,  were  forwarded  to  Cincinnati,  where  they  were 
severally  presented  to  the  defendants  for  payment,  which 
was  refused.  The  defendants,  in  due  course,  received  the 
several  shipments  of  stearine  named  in  the  bills  of  lading, 
and  converted  the  same  to  their  own  use,  claiming  that 
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they  were  the  factors  only  of  Mirrielies,  and  had  the  right 
to  apply  the  proceeds  to  the  payment  of  a  claim  they  pro- 
fessed to  hold  against  him. 

There  had  been  previous  consignments  made  to  the 
defendants,  by  Mirrielies,  who,  it  is  admitted,  then  acted 
as  their  agent  to  purchase  stearine  in  New  York,  with 
power  to  draw  on  them  for  the  price ;  but  it  was  claimed  by 
the  defendants  that  the  property  now  in  controversy  was 
not  received  by  them  under  the  previous  authority  given 
to  the  shipper,  while  it  is  asserted  by  Mirrielies  his  agency 
never  had  been  revoked,  and  the  purchase  was  made  in 
good  faith,  the  defendants  being  duly  advised  of  the  fact. 

Judgment  was  given  at  Special  Term  for  defendants^ 
which  decision  was  sought  to  be  reversed. 

J.  H.  Bates  ^  Clement  BateSy  for  plaintiff  in  error, 

1.  The  validity  of  a  transfer  of  a  bill  of  lading,  without 
indorsement  to  pass  title  in  goods^  is  well  settled.  Allen  v. 
Williams^  12  Pick.  297;  Marine  Bank  of  Chicago  v.  Wright^ 
46  Barb.  45 ;  Rochester  Bank  v.  Jones^  4  Comst.  497. 

2.  Deliveiy  to  carrier  named  by  consignee  not  conclu- 
sive. Mitchell  V.  Ede^  H  Ad.  &  El.  888;  Turner  v.  Trustees ^ 
etc..  6  E.  L.  &  E.  597. 

King^  Thompson  ^  Avery y  contra. 

1.  AV"hen  Mirrielies  mailed  the  invoices  to  defendants 
and  delivered  the  shipments  to  carriers  named  by  them, 
the  property  in  the  goods  prima  facie  passed  to  them. 
Chitty  on  Carriers,  97,  124 ;  Benjamin  on  Sales,  130,  514, 
658;  8  Term,  330;  3  B.  &  P.  682;  5  Ohio  R.  100;  1  Gray, 
612;  1  Johns.  214;  14  Wend.  546;  22  K  Y.  368. 

2.  The  bills  of  lading  in  the  case  at  bar  were  not  nego- 
tiable by  the  shipper,  because  not  made  to  him,  or  to  order, 
or  to  bearer.     Stanton  v.  Eager,  16  Pick.  467. 

Stoker  J.  This  action  is  brought  to  recover  the  value 
of  the  property  described  in  the  bill  of  lading,  and  the 
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question  is  presented,  what  title  did  the  plaintiff  acquire 
by  the  deposit  of  the  bills  of  lading  when  the  drafts  were 
negotiated? 

Since  the  decision  in  Lickharrow  v.  Mason^  2  T.  R,  75,  it 
has  never  been  doubted  that  the  transfer  of  a  bill  of  lading 
by  the  consignor,  as  a  general  rule,  transfers  the  property 
it  describes,  if  made  for  value  and  in  good  faith;  and 
although  the  presumption  may  well  be  that  the  consignor, 
by  the  shipment  and  the  carrier's  contract  to  deliver  to 
the  consignee,  has  parted  with  his  claim  aa  owner,  the  fact 
is  not  conclusive,  but  may  yet  be  explained  by  the  cir- 
cumstances. 

When  the  plaintiff  purchased  the  drafts  drawn  by  Mir- 
rielies,  and  received  from  him  the  bills  of  lading,  the  trans- 
action between  the  parties  was  not  an  idle  ceremony.  A 
legal  or  equitable  claim  to  the  property  was  vested  by  the 
act  of  delivery. 

It  was  so  iield  by  Judge  Washington,  in  Walton  v.  Ross 
et  al.y  2  Wash.  C.  C.  283,  that  the  indorsement  and  delivery 
of  a  bill  of  lading,  or  the  delivery  of  the  bill  without  in- 
dorsement, amounted  to  a  transfer  of  the  property. 

The  same  point  had  been  previously  decided  by  Qibbs, 
C.  J.,  in  Nathan  v.  GileSy  5  Taunton,  558,  whose  language 
is :  "  The  property  in  a  cargo,  for  which  the  master  of  a 
ship  had  signed  bills  of  lading,  may  be  transferred  by 
delivery  without  indorsement  of  the  bill,  and  the  transfer 
will  be  good  against  all  the  world,  except  subsequent  in- 
dorsees for  a  valuable  consideration."  This  was  also  the 
ruling  in  Alton  v.  Williams^  12  Pick.  802,  where  the  court 
say :  "  The  delivery  of  an  informal  or  unindorsed  bill  of 
lading  by  the  shipper  would  be  a  good  symbolical  delivery 
so  as  to  vest  the  property  in  the  plaintil&."  The  same 
point  was  decided  in  Bank  of  Rochester  v.  JoneSy  4  Com- 
stock,  497;  where  the  bank  had  loaned  money,  and  to 
secure  it  "a  forwarder's  receipt  was  deposited  by  the 
borrower."  The  conclusions  of  the  court  in  this  case  were 
adopted  by  Davis,  C.  J.,  in  his  opinion  in  RawU  ^  Seymour 
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V,  Deshler^  8  Keyes  (40  K.  Y.)  677,  to  sustain  two  propo- 
sitions: Firsts  That  the  delivery  to  the  bank  of  the  carrier's 
receipt  was  a  symbolical  delivery  of  the  property  it  de- 
scribed. Second^  The  delivery  of  the  carrier's  receipt  or 
bill  of  lading  to  the  bank,  for  a  valuable  consideration, 
passed  to  the  bank  the  legal  title  to  the  property.  See 
also  1  Parsons  on  Shipping,  140. 

Upon  principle,  then,  we  are  satisfied  it  is  immaterial 
whether  a  formal  transfer  of  the  carrier's  receipt,  at  the 
time  it  is  deposited,  is  made  by  indorsement  or  not. 
Sufficient  is  it  that  it  is  voluntarily  delivered  in  good  faith 
to  secure  a  discount  at  a  bank,  or  the  loan  of  money; 
and  it  is  immaterial  whether  the  court  should  consider  the 
title  derived  by  the  party  was  legal  or  equitable.  We 
must  hold,  then,  that  when  the  property  in  litigation  was 
received  by  the  defendants,  it  was  subject  to  the  right  of 
the  plaintiff  to  be  paid  its  full  value,  whether  it  is 
regarded  as  owner,  or  the  holder  of  a  lien,  to  the  extent 
of  their  advances. 

The  whole  controversy  is  between  the  plaintiff  and  the 
defendants,  and  it  is  clear  the  defendants  can  not  intervene 
with  any  claim  against  Mirrielies,  who  had  parted  with 
his  interest  at  the  time  the  bills  were  discounted  by  the 
bank  in  good  faith,  of  all  which  the  defendants  must  have 
been  fully  advised,  as  the  drafts,  when  presented  for  pay- 
ment, were  accompanied  by  the  bills  of  lading,  and  the 
drafts  themselves  purported  to  have  been  drawn  against 
the  purchase  money  of  the  property  described  in  the 
bills.  Moreover,  the  defendants  insist  by  their  answer, 
and  one  of  them  testifies,  that  the  shipment  to  them  was 
regarded  as  an  ordinary  consignment,  and  not  as  purchased 
for  their  benefit.  They  have  thus  placed  themselves  in 
this  relation  to  the  parties:  receiving  property  which  did 
not  belong  to  the  consignor,  of  which,  as  already  remarked, 
they  must  have  been  advised;  disposing  of  the  same  wiih- 
out  authority  from  the  plaintiffs,  and  withholding  the 
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proceeds  from  them,  on  the  ground  that  they  have  an  un- 
settled claim  against  the  consignor. 

If  this  ingenious  method  of  discharging  a  debt  against 
one  individual,  by  appropriating  the  property  of  another 
to  its  payment,  should  be  sanctioned,  it  would  introduce 
an  anomaly  hitherto  not  supposed  to  exist  in  the  law  or 
the  ordinary  dealing  among  merchants. 

In  any  view  the  court  may  take  of  the  case,  the  question 
might  be  asked:  Who  is  entitled,  "ex  aequo  et  bono,''  to  the 
proceeds  of  the  property  in  dispute.  It  has  been  sold  and 
so  much  money  has  been  received  to  the  use  of  some  one. 
It  can  not  certainly  belong  to  Mirrielies,  for  he  had  parted 
with  his  entire  right  when  the  property  was  shipped.  It 
can  not  be  the  property  of  the  defendants,  for  they  have 
no  claim  upon  the  plaintiffs  which  can  authorize  them  to 
retain  the  money.  The  plaintiffs  are,  on  every  principle 
of  equity,  entitled  to  the  protection  of  the  court. 

At  Special  Term,  one  of  the  judges  of  this  court,  on  the 
facts  before  him,  held  the  plaintiffs  could  not  recover  in 
tMs  form  of  action;  but  on  a  full  and  more  caruful  con- 
sideration of  all  the  facts,  all  the  members  of  the  court  are 
now  of  opinion  that  the  plaintiffi  made  out  their  cause  of 
action  in  Special  Term. 

The  judgment  should,  therefore,  be  reversed. 


Theodore  Royer,  S.  T.  J.  Coleman,  and  John  Toung,  Part- 
ners as  RoYER,  Coleman  &  Co.,  Plaintiffs  in  Error,  i?. 
Mary  Aydelotte,  Defendant  in  Error. 

The  members  of  a  firm  are  jointly  liable  for  the  fraud  and  misrepresenta- 
tions of  one  p.rtner  made  in  the  course  of  the  partnership  business, 
thougb  without  the  knowledge  of  the  other  partners. 

Error  to  Special  Term. — The  facts  are  stated  in  the 
opinion  of  the  court. 
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Collins  ^  HerroTiy  for  plaintiffi  in  error. 
Jordan  ^  Jordan  and  JV,  C  McLean^  contra. 

Storer,  J.  The  defendants  seek  to  reverse  a  judgment 
rendered  against  them,  in  the  plaintiff's  favor,  at  Special 
Term.   • 

The  petition  stated  that  the  plaintiff  was  the  owner  of 
and  had  the  possession  of  a  government  voucher,  given 
to  Peacock  A  Son  for  work  performed  hy  them  for  the 
United  States.  This  represented  $1,441.40,  and  was  deliv- 
ered to  the  plaintiff  to  discharge  a  liability  owing  to  her 
by  the  original  holder.  She  was  fraudulently  induced 
to  part  with  the  possession  thereof,  temporarily,  at  the 
suggestion  and  by  the  persuasion  of  her  son,  who  was 
prompted  to  do  so  by  Coleman,  one  of  the  defendants,  who 
afterward  obtained  the  money  due  thereon  from  the  proper 
officer,  and  appropriated,  as  the  plaintiff  charges,  the  whole 
amount  to  the  use  of  the  defendants. 

An  answer  was  filed  denying  all  fraud,  admitting  the 
receipt  of  the  voucher,  the  payment  of  the  money,  and 
the  appropriation  of  the  sum  of  $1,000  to  a  debt  due  the 
defendants  from  Peacock  &  Co. 

The  plaintiff'  replied,  traversing  in  general  terms  the 
defendant's  answer. 

On  the  trial  in  Special  Term,  the  case  was  submitted  to 
a  jury,  who  rendered  a  verdict  for  the  plaintiff  for  the 
whole  amount  of  her  claim. 

A  motion  was  made  for  a  new  trial,  which  the  court 
overruled,  and  the  plaintiff  now  assigns  for  error: 

1.  That  improper  testimony  was  admitted. 

2.  That  there  was  error  in  the  charge  to  the  jury. 

3.  That  there  was  error  in  overruling  the  defendant's 
motion  for  a  new  trial. 

The  testimony,  though  somewhat  conflicting,  very  clearly 
established  the  ownership  of  the  voucher  by  the  plaintiff"; 
that  it  was  obtained  from  her  by  her  son,  through  the  ad- 
vice and  upon  the  suggestion  of  Coleman,  who  appears  to 
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have  studied  carefully  how  he  might  accomplifih  his 
purpose,  no  matter  what  misrepresentation  was  required 
to  effect  his  object.  He  had  no  claim  to  the  voucher, 
either  equitable  or  legal ;  nor  does  he  seem  to  have  known 
of  its  existence  until  informed  of  the  fact  by  the  plaintiff's 
son ;  when,  by  artifice  and  a  suppression  of  the  truth,  as 
well  as  false  assertions  on  the  part  of  Coleman,  the  plain- 
tiff was  induced  to  give  up  the  instrument  to  be  retained 
merely  until  the  return  to  Cincinnati  of  one  of  the  firm  of 
Peacock  &  Co.,  then  doing  business  at  the  South. 

We  do  not  perceive  that  there  is  any  error  in  the  rulings 
of  the  judge  in  the  admission  or  rejection  of  testimony, 
or  in  his  charge  to  the  jury ;  nor  do  we  find  that  the  weight 
of  the  evidence  does  not  sustain  the  plaintiff's  claim.  If 
there  was  conflict  in  the  testimony,  it  is  not  our  function 
to  reconcile  it;  and,  even  if  it  were,  we  should  have  but 
little  difficulty  in  arriving  at  the  same  conclusion  with  the 

jury. 

The  only  doubt  we  have  had  is,  whether  the  very  repre- 
hensible conduct  of  Coleman  has  made  the  other  defendants 
liable  for  the  entire  sum  represented  by  the  voucher,  or 
only  for  so  much  as  the  copartners  actually  received. 

It  appears  that  after  the  defendant's  claim  against  Pea- 
cock &  Co.  had  been  paid,  the  balance  of  the  sum  received 
by  Coleman  was  given,  through  the  intervention  of  the 
plaintiff's  son,  not  to  his  mother,  but  to  Peacock,  who  was 
then  and  stiU  is  insolvent,  thus  depriving  the  real  owner 
of  the  entire  amount  represented  by  the  voucher. 

While  it  may  be  a  hard  case  for  the  other  defendants, 
who  did  not  participate  in  Coleman's  conduct,  in  the  mode 
in  which  he  obtained  the  voucher,  we  are  satisfied  the  law 
of  th^  case  imposes  a  joint  liability  upon  all  the  partners 
for  the  acts  of  the  individual  members. 

We  find  the  rule  thus  stated  by  Judge  Story:  "The 
principle  extends  further,  so  as  to  bind  the  firm  for  the 
frauds  committed  by  one  partner  in  the  course  of  the 
transactions  and  business  of  the  partnership,  even  when 
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the  other  parties  had  not  the  slightest  connection  with, 
knowledge  of,  or  participation  in  the  fraud.  And  so  if 
representations  of  certain  facts  as  existing  are  fraudulently 
made  by  one  partner,  unknown  to  the  others  in  the  part- 
nership business,  and  the  facts  never  existed,  but  the  whole 
statement  is  a  mere  fiction,  the  firm  will  be  bound  to  the 
same  extent  as  if  it  were  true  and  the  facts  existed." 
Story  on  Partnership,  sec.  108,  and  cases  cited  thereunder. 

This  principle  necessarily  follows  from  the  relation  which 
partners  sustain  to  each  other,  and  attaches  to  the  connec- 
tion they  have  formed.  They  thus  declare  to  the  world  that 
they  are  satisfied  with  the  good  faith  and  integrity  of  each 
other,  and  impliedly  undertake  to  be  responsible  for  what 
they  shall  respectively  do  within  the  scope  of  the  partner- 
ship concerns.  Gow  on  Partnership,  55, 146  ;  Watson  on 
Partnership,  chap.  4,  p.  175. 

We  must  leave  the  defendants,  who  are  made  to  suffer, 
to  their  remedy  against  Coleman,  who  is  unquestionably 
liable  to  them  for  any  loss  they  have  sustained. 

The  judgment  at  Special  Term  will  be  affirmed. 


Bbll  Cambron  aot)  wipb  v.  J.  W.  Holenshade  et  al. 

Where  a  partition  of  lands  among  heirs  was  effected  by  a  sheriff's  sale,  and 
a  part  of  the  property  was  purchased  by  one  of  the  heirs,  who  afterward 
sold  and  conveyed  it,  at  private  sale,  to  a  purchaser,  who  entered  into 
poasession  and  m  tde  valuable  improvements  without  an^  actual  knowl- 
edge of  the  equitable  lien  for  the  purchase  money  in  f  ivor  of  tbe  other 
heirs,  who  stood  by  and  saw  such  purchaser  make  the  improvements 
without  advising  him  of  the  lien :  Held,  that  such  purchaser  at  private 
■ale  was  entitled  to  the  benefit  of  tbe  occupying  claimant  law,  as  against 
the  lien,  and  to  be  reimbursed  out  of  the  proceeds  of  a  resale  of  the  prop- 
erty in  a  suit  afterward  brought  by  the  other  heirs  to  enforce  the  lien,  to 
the  extent  of  the  value  which  he  had  add  d  to  the  property  by  the  im- 
provements. 

Where  an  innocent  purchaser  has  received  a  deed  of  general  warranty, 
and  has  paid  off  and  canceled  on  the  record  certain  mortgages  which  he 
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assumed  as  part  payment  of  the  purchase  money,  a  court  of  equity  will 
disregard  such  cancellation  and  hold  the  mortgages  valid  subsisting  liens 
in  the  hands  of  the  purchaser  to  protect  him  against  the  claims  of  Junior 
incumbrancers. 

This  case  was  taken  to  the  General  Term,  in  part  by 
reservation,  and  in  part  by  a  petition  in  error. 

Under  a  decree  in  a  partition .  suit  among  the  heirs 
of  Isaac  Golden,  a  sale  was  had  of  valuable  real  estate 
on  the  8d  of  May,  1867,  and  Mary  J.  Holenshade,  one 
of  the  heirs,  became  the  purchaser  of  the  property  in 
question  in  this  case,  situated  on  the  west  side  of  Elm 
street,  for  $18,100 ;  and  also  of  other  property  belonging 
to  the  estate.  The  sale  was  confirmed  by  the  court 
June  27,  1867,  and  a  deed  was  ordered,  and  made  and 
delivered.  In  the  decree  of  confirmation,  the  court 
found  that  the  property  was  incumbered  by  a  mortgage 
executed  by  Isaac  Golden  to  Susan  Kuffiier  in  1859, 
amounting  to  $2,270,  with  interest,  and  ordered  the  deed 
to  be  made  subject  to  said  mortgage.  The  court  further 
found  that  George  W.  Golden,  one  of  the  heirs,  had  mort- 
gaged his  interest  (one-sixth)  in  all  the  property  of  the 
estate  of  his  father,  of  which  estate  this  property  was  part, 
to  secure  to  Alexander  Long  $5,254,  and  to  Robert  Boake 
$5,230.75,  and  ordered,  with  the  consent  of  the  mortga- 
gees and  all  the  parties,  that  said  security  should  be  trans- 
ferred from  the  undivided  one-sixth  of  the  whole  to  this 
specific  property,  situated  on  the  west  side  of  Elm  street, 
by  the  execution  of  two  mortgages  by  Mrs.  Holenshade  to 
Long  and  to  Boake  for  their  respective  amounts,  and  that 
the  mortgage  of  G.  W.  Golden  on  the  undivided  one-sixth 
should  thereupon  be  canceled ;  and  George  W.  Golden  was 
to  be  charged  for  the  amount  of  these  two  mortgages,  as 
so  much  received  of  his  distributive  share,  and  Mrs.  Holen- 
shade credited  with  the  same  amount  on  her  purchase. 

The  same  decree  secured  to  the  other  heirs  the  amounts 
coming  to  them,  respectively,  out  of  the  proceeds  of  the 
sales  of  all  the  property.    The  entire  sales  amounted  to 
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$84,000,  of  which  Mrs.  Holenshade  was  the  purchaser  to 
the  extent  of  C57,100.  But  the  property  in  question,  in 
this  case,  is  on  the  west  side  of  Elm  street,  while  the  other 
property  purchased  by  Mrs.  Holenshade,  at  the  same  time, 
was  on  the  east  side  of  Elm  street.  In  pursuance  of  the 
decree,  Mrs.  Holenshade  executed  mortgages  on  this  prop- 
erty on  the  west  side  of  Elm  street,  the  title  of  which  is 
now  in  question,  to  Long  and  to  Boake,  which  mortgages 
were  recorded. 

On  the  11th  of  February,  1868,  Stephen  Gibson  and 
Robert  H.  Gibson  purchased,  at  private  sale,  the  property 
in  question,  viz :  on  the  west  side  of  Elm  street,  from  Mrs. 
Holenshade,  for  $18,600,  thus  incumbered,  and  received  a 
deed  of  general  warranty  therefor,  with  full  covenants,  by 
which  they  became  entitled  to  a  clear  and  unincumbered 
title  from  Mrs.  Holenshade,  and  to  be  protected  therein 
tinder  the  warranty. 

Under  these  circumstances,  they  paid  off  these  liens, 
amounting  in  all  to  $14,766.16,  and  took  credit  for  that 
amount  as  paid  on  the  purchase,  and  the  balance  of  the 
purchase  money,  $3,833.84,  they  paid  to  Mrs.  Holenshade. 
They  took  immediate  possession  and  proceeded  immedi- 
ately to  make  valuable  and  permanent  improvements  to 
the  amount  of  $5,500.  There  is  no  controversy  as  to  the 
fairness  of  the  price  paid  by  the  Gibsons. 

The  plaintiffs,  the  wife  of  Dell  Cameron  being  one  of 
the  Golden  heirs,  claimed  to  subject  this  property  to  the 
payment  of  their  equitable  lien  for  the  purchase  money, 
on  the  ground  that  it  existed  at  the  time  of  the  sale  of 
this  property  by  Mrs.  Holenshade  to  the  Gibsons.  The 
property  has  been  sold,  in  this  case,  for  $16,666.67,  and 
the  questions  to  be  decided  relate  to  the  distribution  of 
this  fund. 

8.  T.  CrqfDfordy  and  ion^,  Hoeffer  ^  Kramer ^  for  plaintiffs. 
Muston  ^  Skunk  and  Henry  Snow,  for  defendants. 
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Taft,  J.  The  first  question  we  ishall  consider  is,  whether 
the  Gibsons  are  entitled  to  the  benefit  of  the  occupying 
claimant  law.  The  decision  and  judgment  at  Special 
Term  was  in  favor  of  the  cluim,  and  this  part  of  the  case 
comes  up  on  the  petition  in  error.  It  is  claimed  that  this 
ruling  ought  to  be  reversed,  because  at  the  time  of  the 
purchase  and  improvements  made  by  the  Gibsons,  the  suit 
was  pending  under  which  the  liabilities  were  ascertained 
that  made  the  sale  of  this  property  necessary  to  satisfy  the 
liens  against  it.  We  are  all  satisfied,  as  the  judge  at 
Special  Term  was,  that  the  Gibsons  took  the  title  of  Mrs. 
Holenshade  in  good  faith,  supposing  that  it  was  clear  and 
unincumbered  except  by  the  mortgages  already  mentioned, 
which  the  Gibsons  paid,  and  that  all  the  litigation  then 
pending  ended  with  the  confirmation  of  their  purchase, 
and  that  they  supposed  they  became  by  the  purchase  the 
owners  of  the  property.  They  were  in  quiet  possession 
under  the  decree  of  the  court  and  their  deed. 

The  claims  on  which  this  property  has  now  been  sub- 
jected to  sale  and  taken  away  from  the  Gibsons,  were  ex- 
pressly charged  upon  the  other  property,  or  were  ordered 
by  the  court  to  be  paid  out  of  the  proceeds  of  the  sales  of 
other  property,  and  the  equitable  liability  by  which  this 
property  has  now  been  sold  was  not  apparent,  and  not 
such  as  to  make  the  Gibsons,  as  purchasers,  occupy  the 
position  of  purchasers  pendente  lite. 

The  improvements  which  they  put  on  the  property 
were  necessary  and  judicious,  and  made  in  good  faith,  and 
the  evidence  shows  that  they  added  to  the  value  of  the 
property  an  amount  equal  to  their  cost. 

The  paper  title,  under  which  Mrs.  Holenshade  held 
possession,  was  under  the  decree  of  court,  and  the  title  of 
the  Gibsons  under  her,  was  regular  and  by  deed  of 
warranty.' 

The  ruling  at  the  Special  Term  took  nothing  from  these 
parties  who  dispute  the  claim.  It  left  them  the  proper 
proceeds  of  the  sale  of  the  property,  as  it  was  before  the 
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purchase  by  the  Gibsons.  It  only  gave  the  Q-ibsons  the 
benefit  of  what  they  had  in  good  faith  added.  This,  we 
think,  is  in  accordance  with  the  decisions  of  the  Supreme 
Court  of  this  State. 

The  sale  of  the  property  on  an  adverse  proceeding,  we 
consider  equivalent  to  an  eviction.  It  is  in  fact  an  evic- 
tion. But  if  it  were  not  so,  we  think  that  under  the  cir- 
cumstances of  this  case,  we  could  not,  as  a  court  of  equity, 
allow  these  claimants,  who  stood  by  and  suffered  the  Gib- 
sons, without  notice,  to  expend  their  money  in  improving 
this  property,  after  the  improvements  were  made,  to  spring 
this  contingent  claim  upon  them,  and  take  away  not  only 
the  property  for  which  they  had  paid  a  full  and  fair  price, 
but  the  value  of  their  improvements  also.  ^ 

The  next  question  to  be  considered  is,  whether  the  Gib- 
sons, by  paying  off  the  mortgages  to  protect  their  title, 
have  precluded  themselves  from  claiming  the  benefit  of 
these  mortgages  in  the  distribution  of  the  proceeds  of 
sale,  by  allowing  them  to  be  entered  as  satisfied.  If  the 
Gibsons,  when  they  paid  off  these  mortgages,  had  taken 
an  assignment  of  them,  instead  of  canceling  them,  they 
could  have  stood  upon  them  as  a  plank  with  which  to 
escap3  from  the  wreck.  We  think  that,  in  the  eye  of 
equity,  their  relation  to  junior  incumbrancers  is  not  affected 
by  the  ceremony  of  canceling  the  mortgages.  By  paying 
them,  under  the  circumstances  of  this  case,  they  became 
substituted  to  the  position  of  the  mortgagees,  so  far  as 
such  a  substitution  was  necessary  to  protect  them  from  the 
injustice  of  having  a  junior  incumbrancer  force  them  to 
pay  for  their  property  more  than  once. 

A  court  of  equity  will  not  count  jnanco  a  speculation  of 
this  kind  upon  the  money  of  an  innocent  purchaser;  and 
in  determining  the  question  whether  the  purchaser  in  such 
a  case  had  notice,  we  inquire  as  to  his  actual  and  not  his 
mere  constructive  knowledge  of  the  junior  incumbrancer's 
claim. 

The  effect  of  the  claim  for  these  junior  claimants  would 
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be  to  postpone  those  prior  mortgages  to  these  junior 
judgments,  which  the  Gibsons  were  not  compelled  to  do, 
and  never  could  have  intended  to  do,  and  never  would 
have  done  with  actual  knowledge  of  the  junior  claims. 
What  equity  then,  or  what  reason  is  there,  to  justify  us  in 
interpreting  their  conduct  in  a  manner  inconsistent  with 
what  we  are  morally  certain  was  their  purpose? 

The  property  sold  at  sheriff's  sale,  under  the  claims  of 
these  junior  incumbrancers,  on  the  18th  June,  1870,  for 
$16,666.67. 

The  amount  of  the  incumbrances  paid  by  the  Gibsons, 
as  we  have  seen,  was,  at  the  time  of  their  purchase, 
$14,766.16,  and  the  value  of  the  improvements  put  on  the 
premises,  as  proven,  $5,500,  making  a  total  of  $20,266.16, 
besides  interest  for  more  than  a  year  and  the  costs  of  these 
proceedings,  a  sum  largely  exceeding  the  proceeds  of  the 
sheriff's  sale. 

The  result  is  to  leave  nothing  of  the  proceeds  of  sale  to 
be  appropriated  on  the  claims  of  the  plaintiffs  and  other 
junior  incumbrancers. 


R.  W.  TooKBR  r.  Hknrt  Grotenkemper. 

The  words,  "grants,  demises,  and  leases,"  in  the  absence  of  other  covenants 
in  a  lease,  imply  a  general  warranty  of  quiet  possession  to  the  lessee. 
But  where  there  is  a  covenant  for  quiet  enjoyment,  as  regards  the  lessor 
or  those  claiming  urder  him,  no  such  general  warranty  exists.  The  im- 
plied covenant  can  not  be  broader  than  the  express  covenant. 

The  grantee  of  the  equity  of  redemption,  in  property  mortgaged  by  a 
former  owner,  leased  the  premises  with  the  above  covenant.  The  mort- 
gagee foreclosed,  and  ousted  the  lessee.  Held^  the  lessee  had  no  right  of 
action  against  his  lessor. 

a 

Beserved  to  General  Term. — The  facts  appear  in  the 
opinion. 
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E.  P.  Bradstreety  and  Lincoln^  Smith  ^  Wamock^  for  plain- 
tiff, cited  Howes  v.  Brushfield^  3  East,  491 ;  Lock  v.  Furze,  1 
Com.  PL  (L.  R.)  441 ;  Robinson  v.  Harman,  1  W.  H.  &  G. 
(Ex.)  850;  Rolph  v.  Crouch,  8  Ex.  (L.  R.)  44;  Foote  v.  Bur- 
nett, 10  Ohio,  817 ;  Childs  v.  C%i7ti5, 10  Ohio  St.  889 ;  Mc- 
Alpin  V.  Woodruff,  1  Disney,  889 ;  Same  Case,  11  Ohio  St. 
120 ;  Sedgwick  on  Damages,  pp.  68, 77, 78,  86, 176, 196-198. 

Hoadly,  Jackson  ^  Johnson,  contra. 

Hagaks,  J.  It  appeared  that  one  Henry  Rosenham 
executed  two  mortgages,  in  March,  1865,  to  Samuel  K. 
Pike,  to  secure  a  large  amount  of  money,  on  certain  prem- 
ises on  the  south  side  of  Fourth  street,  known  as  Ifo.  255 
"West  Fourth  street;  that  in  June,  1867,  Rosenham  heing 
then  the  owner  of  an  equity  of  redemption  in  said  prem- 
ises, conveyed  it  to  the  defendant  in  consideration  of 
97,000,  a  sum  much  less  than  the  actual  value  of  the  prem- 
ises; that  on  the  8th  of  November,  1867,  said  defendant 
leased  to  the  plaintiff  the  same  premises  for  a  term  of 
three  years,  with  the  privilege  of  two  years  more,  at  the 
annual  rent  of  |2,000,  payable  monthly,  and  the  defendant 
covenanted,  among  other  things,  that  if  the  plaintiff  ob- 
served and  kept  his  covenants  and  paid  the  rents,  that  he 
should  "  lawfully,  peaceably,  and  quietly  hold,  occupy,  and 
enjoy  said  premises,  during  said  term,  without  any  let, 
hindrance,  ejection,  or  molestation  by  said  lessor,  or  his 
heirs  or  assigns,  or  any  person  or  peroons  lawfully  claim- 
ing nnder  them.^^  The  plaintiff  entered  into  the  posses- 
sion and  enjoyment  of  the  premises  under  the  lease. 

On  the  18th  of  January,  1868,  Pike,  the  holder  of  the 
Rosenham  mortgages,  then  amounting  to  about  $22,000, 
brought  suit  to  foreclose  them ;  to  which  suit,  both  plain- 
tiff and  defendant  were  made  parties,  and  the  plaintiff 
filed  his  answer,  setting  up  his  lease  and  praying  the  pro- 
tection of  the  CO  art.  The  premises  were  sold,  the  sale 
confirmed,  and  the  court  found  that  plaintiff  ''had  no 
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interest  in,  or  right  of  possesBion  to,  the  premises  as  against 
the  said  Samuel  N.  Pike/'  and  decreed  a  conveyance  to 
the  purchaser.  This  decree  was  entered  June  8,  1868, 
from  which  it  appears  that  the  property  sold  for  less  than 
the  incumbrances  on  it.  The  petition  in  this  case  alleges, 
and  it  is  admitted,  that  in  August,  1868,  less  than  a  year 
after  the  making  of  the  lease,  the  purchaser,  at  the  sale 
under  the  proceedings  in  foreclosure,  gave  the  plaintiff 
legal  notice  to  quit  the  premises  within  thirty  days,  or  be 
ousted  by  legal  process,  and  thereupon  he  was  compelled 
to  remove  summarily  therefrom. 

It  seems  that  the  plaintiff  used  the  house  for  the  treat- 
ment of  diseases  by  the  "  Swedish  Movement  Cure,"  being 
in  the  nature  of  a  hospital,  and  requiring  a  large  amount 
of  machinery,  apparatus,  and  appliances.  He  avers  that  he 
described  to  the  defendant  the  uses  to  which  he  proposed 
to  put  the  property  before  the  execution  of  the  lease,  and 
fitted  it  up  accordingly  at  a  considerable  expense,  and  ex- 
pended for  advertising  other  sums  of  money,  in  all  amount- 
ing  to  $1,198.24,  the  details  of  which  appear  in  the  proofs; 
that  the  house  was  full  of  patients  and  his  business  pros- 
perous; that  he  removed  from  the  premises,  in  consequence 
of  the  notice  to  remove,  his  patients,  together  with  his 
whole  establishment,  to  the  interruption  and  partial  break- 
ing up  of  his  business,  and  that  he  found  it  impossible  to 
find  another  house  having  the  size  and  other  advantages 
of  the  one  he  had  leased  from  the  defendant.  It  is  ad- 
mitted that  plaintiff  paid  his  rent  up  to  the  sale  under  the 
proceedings  in  foreclosure,  and  in  other  respects  observed 
the  covenants  of  his  lease.  Upon  these  facts  he  demands 
judgment  for  two  thousand  dollars  damages  against  the 
defendant. 

It  appeared  in  the  testimony  of  the  defendant  that  the 
lease  or  term  was  worth  nothing,  or  at  least  had  no  market 
value,  though  plaintiff  stated  that  he  had  sublet  portions 
of  the  premises,  so  that  the  premises  cost  him,  in  rent, 
only  $900  per  annum.    He  also  stated  that  he  was  obliged 
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to  pay  for  his  prei^ent  establishment,  on  Fifth  street,  $1,200 
per  annum  rent,  and  one  witness  testified  that  the  size, 
location,  and  adaptation  of  the  Fourth  street  premises 
made  them  more  desirable  and  preferable  compared  with 
the  Fifth  street  premises,  and  that  ^^  the  difference  in  dol- 
lars is  considerable." 

The  defendant  denied  that  plaintiff  was  obliged  to  vacate 
the  premises,  but  did  so  voluntarily;  and  denied  any 
damage  from  any  act  of  his,  or  any  damage  whatever,  or 
any  indebtedness. 

The  cause  was  reserved  here  for  the  decision  of  this 
court  on  the  law  and  the  evidence. 

Two  questions  present  themselves:  First,  1b  defendant 
liable  at  all?  and  Second,  If  so,  to  what  extent? 

There  is  an  allegation  in  an  amended  petition  that  the 
defendant,  in  the  purchase  from  Rosenham,  assumed  the 
payment  of  the  mortgages  to  Pike. 

"So  answer  is  filed  to  this  amended  petition,  and  no  proof 
of  any  written  or  express  verbal  assumption  of  the  mort- 
gage debt  appears.  But,  under  this  undenied  allegation, 
we  should  be  bound  to  conclude  that  the  defendant,  by  a 
contract  to  pay  the  mortgage  debt,  had  devolved  upon 
himself  the  legal  duty  to  do  so.  And  out  of  this  legal 
duty  we  think  there  could  be  no  doubt  that  there  would 
arise,  on  the  part  of  the  defendant,  the  obligation  to  make 
good  any  damages  for  a  breach  of  the  covenant  for  quiet 
ei\joyment  contained  in  this  lease.  Sowea  v.  Brush- 
field,  3  East,  491. 

On  the  argument,  however,  any  such  assumption  by  the 
defendant  of  the  mortgage  debt  was  denied.  Leave  was 
asked  to  file  an  answer  to  the  amended  petition,  to  which 
the  party  is  entitled.  AVe  are  to  consider  the  case,  then,  as 
if  such  a  denial  wero  made ;  and  the  allegation  untrue. 

In  this  lease  the  defendant  ^'grants,  demises,  and  leases" 
to  the  plaintiff  the  said  premises.  These  words,  in  the 
absence  of  any  other  covenant,  imply  an  undertaking, 
on  the  part  of  the  lessor,  that  the  leasee  shall  have  undis- 
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turbed  possession  during  the  term;  and  the  law  supposes 
that  when  a  man  makes  such  a  lease  he  has  a  good  title  to 
the  property  and  power  to  lease  it.  Taylor's  Landlord 
and  Tenant,  pp.  214,  216,  and  cases  cited. 

The  covenant  extends  to  possession  only,  and  means  that 
the  lessee  shall  not  be  evicted  by  paramount  title.  But 
here,  the  implied  covenant  for  quiet  enjoyment  generally, 
contained  in  the  words  ^' grant  and  demise,"  is  limited  and 
restrained  by  the  terms  of  the  express  covenant  for  the 
quiet  enjoyment  of  the  lessee  "without  any  let,  hindrance, 
ejection,  or  molestation  by  said  lessor,  or  his  heirs,  or  any 
person  or  persons  lawfully  claiming  under  them."  The 
implied  covenant  shall  never  be  broader  tUan  the  express 
covenant 

The  case  of  Howes  v.  Brushfiddj  8  East,  491,  was  cited 
to  us  as  conclusive  of  this  case;  but  there  the  court  held 
that  the  vender,  conveying  by  the  usual  words  "give  and 
grant,"  and  covenanting  for  quiet  enjoyment  against  his 
own  default,  was  liable  for  rent  due  at  the  time  of  the 
conveyance,  though  it  did  not  accrue  during  the  time  the 
vendor  held  the  estate.  JExpressum  facit  cessare  taciturn, 
JUerreU  v.  Frame,  4  Taunt.  329;  Kent  v.  Welsh,  7  Johns. 
258. 

There  is  nothing  in  this  lease  or  in  the  testimony,  that 
puts  on  the  defendant  any  obligation  to  pay  these  mort- 
gages. He  could  do  so  or  not  as  he  chose ;  and  there  rested 
against  him  no  personal  liability  in  favor  of  the  mortgagee 
if  he  did  not  choose  to  pay  them,  even  if  the  property  was 
insufficient  to  satisfy  the  mortgage  claims.  In  the  trans- 
action he  had  at  risk  the  equity  of  redemption  merely, 
which  he  had  purchased,  and  which  he  might  lose  if  he 
chose  to  do  so.  It  will  be  observed  that  the  defendant  at 
no  time  held  the  legal  title  to  this  property — only  an  equity 
of  redemption. 

The  mortgagee  had  the  legal  title,  and  after  condition 
broken  had  the  right  of  entry  and  possession  of  the  prem- 
ises.   Suppose  he  had  done  so  and  evicted  the  plaintiff, 
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would  there  have  been  any  action  against  the  defendant 
on  the  covenant  for  quiet  enjoyment?  We  think  not. 
But,  instead  of  doing  this,  he  brought  his  action  to  fore- 
close the  mortgages,  and  under  him,  by  virtue  of  that  pro- 
ceeding, the  purchaser  took  title,  and  it  was  that  title  that 
ousted  the  plaintiff. 

"Ever  since  Frische  v.  Kramer^s  Leasee^  16  Ohio,  125," 
says  the  Supreme  Court  in  Childs  v.  ChildSy  10  Ohio  St. 
399,  "  it  has  been  regarded  as  the  settled  law  of  this  State, 
that  the  purchaser  at  a  judicial  sale  in  such  case  acquires 
the  title  of  the  mortgagee"  The  purchaser  claims  under 
him,  and  had  the  same  right  to  enter  and  occupy  the  prem- 
ises which  the  mortgagee  had  prior  to  the  sale,  after 
the  condition  of  the  mortgage  was  broken.  The  effect 
of  the  decree  and  sale  is  simply  to  bar  the  equity  of 
redemption. 

Of  the  condition  of  the  title  the  plaintiff  is  chargeable 
with  notice,  being  of  record,  and  it  must  be  presumed  that 
he  took  possession  subject  to  the  contingency  that  actually 
happened  and  for  which  the  lease  provided.  The  cove- 
nant has  reference  merely  to  the  undisturbed  possession 
of  the  lessee  and  not  the  lessor's  title.  And  we  have  seen 
that  the  parties  have  limited  the  liability  of  the  defendant 
to  a  case  which  has  not  happened.  Bricker  v.  BrickeTy  11 
Ohio  St.  240;   Waldron  v.  McCarty,  8  Johns.  464.; 

As  was  said  by  the  court  in  11  Ohio  St.  240:  "It  was 
the  right  of  the  parties  to  make  their  own  contract,  and 
whether  general  or  special,  it  can  only  have  effect  according 
to  their  express  terms.  The  covenant  against  incumbran- 
ces was  a  special  one,  being  only  in  regard  to  incumbrances 
"done  or  suffered"  by  the  grantors.  The  incumbrance 
complained  of  was  imposed  upon  the  lands  by  others  and 
before  Waddel  had  acquired  the  title,  and  does  not  appear 
to  have  been  done  by  his  act  or  assent,  and  is  not  therefore 
within  his  covenant  against  incumbrances ;"  and  there  was 
judgment  for  the  defendants,  though  there  was  a  cove- 
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nant  of  general  warranty  in  the  convejance  made  by 
WaddeL 

Our  Supreme  Court  have  thus  decided  the  principle  of 
this  case,  and  this  view  of  it  makes  it  unnecessary  to  pass 
on  the  other  points  suggested  to  us,  or  to  examine  the 
authorities  cited. 

There  must  be  judgment  for  the  defendant. 


W.  S.  PATTBRsoiir  V.  Samttel  B.  Keys  &  Co. 

A  Btock  and  gold  broker  in  Oincinnati  received  from  a  customer  $4,000,  on 
account  of  margin  on  $40,000  of  gold  to  be  purchased,  together  with  an 
order  as  follows:  ^*Buj  for  my  account  and  risk  $40,000  gold,  limit  44) 
to-day,  upon  which  I  agree  to  keep  ten  per  cent,  margin  in  cash.  If  the 
said  margin  is  not  kept  good,  you  are  authorized  to  buy  or  sell  the  same 
at  your  discretion."  The  broker  purchased  the  gold  through  an  agent 
in  New  York,  where  it  was  kept  on  deposit  in  banlE,  and  the  customer 
failing  to  keep  up  the  ten  per  cent,  margin,  the  broker,  upon  sufficient 
notice,  sold  the  gold  at  a  loss: 

Held,  that  thcoustomer  could  not  recover  back  the  money  deposited  as  a 
margin  on  the  gro^^und  that  the  broker  had  failed  to  comply  with  his 
contract,  although  he  kept  the  gold,  when  purchased  in  a  bank  in  New 
York,  in  his  own  name  and  not  in  the  name  of  the  customer,  nor  in  a 
separate  parcel,  but  subject  to  his  order,  in  aocordanoe  with  the  well- 
known  usage  in  that  kind  of  business, 

Ereor  to  the  Special  Term. — This  is  a  suit  for  depos- 
its made  by  the  plaintiff  with  the  defendants,  amounting 
in  all  to  $6,000,  with  which  for  commissions  and  reward 
to  buy  gold  coin  for  the  plaintiff,  which,  it  is  alleged,  the 
defendants  neglected  and  refused  to  do,  and  afterward  on 
request  to  repay  the  said  deposits,  they  refused.  To  the 
petition  are  attached  three  exhibits,  dated  September  17, 
19,  and  November  2,  1867,  respectively,  for  the.  several 
sums  of  $4,000,  $1,000,  and  $1,000,  viz ; 
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"  Cincinnati,  September  17, 1867. 
"Received  from  Mr.  W.  S.  Patterson,  four  thousand 
doUai^s  on  account  oi  margin  for  $40,000  gold. 

"  Samuel  B.  Kbts  &  Co. 

''Lea." 

Tlie  other  exhibits  are  of  like  tenor,  but  of  different 
amounts,  as  stated. 

The  defendants  answered,  admitting  the  receipt  of  the 
deposits,  but  that  they  were  received  under  written  con- 
tracts, in  each  case,  cfT'the  following  tenor: 

"  Messrs.  Samuel  B.  Keys  &  Co :  Buy  for  my  account 

and  risk,  forty  thousand  dollars  gold,  limit  44|  to-day, 

upon  which  I  agree  to  keep  ten  per  cent,  margin  in  cash. 

If  the  said  margin  is  not  kept  good,  you  are  authorized  to 

buy  or  sell  the  same  at  your  discretion. 

"  W.  S.  Patterson. 
**  Cincinnati,  September  17, 1867." 

The  defendants  aver  that  they  accepted  the  agreement 
and  received  the  money  under  it;  and  that  on  the  respect- 
ive days  when  the  deposits  were  made,  they  bought  the 
several  named  sums  of  gold,  viz :  $40,000  at  44J  premium, 
$10,000  at  44  premium,  and  $10,000  at  40i  premium, 
according  to  the  contract,  and  notified  the  plaintiff  thereof; 
that  in  all  respects  they  complied  with  the  contract  in 
buying  the  gold,  and  rendering  the  plaintiff  monthly 
accounts,  to  which  he  took  no  exception,  but  that  the 
plaintiff  did  not  keep  his  margin  good  according  to  the 
contract,  though  notified  to  do  so ;  and  finally  on  sufficient 
notice,  on  the  9th  of  December,  1867,  they  sold  the  gold 
at  S6J  per  cent,  premium,  of  which  sale  they  notified  the 
plaintiff'  and  rendered  him  an  account  thereof,  to  all  of 
which  he  took  no  exception.  They  deny  that  any  demand 
of  the  deposits  was  made  by  the  plaintiff,  and  aver  as  the 
result  of  the  transactions,  that  they  are  indebted  to  the 
plaintiff  in  $179.15  which  they  are  ready  to  pay  and  offer 
to  confess  judgment  to  that  amount.    The  statement  of 
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account  in  detail  is  attached  to  the  answer,  showing  that 
balance  to  be  due  to  the  plaintiff.  To  this  answer  the 
plaintiff  replies,  denying  that  the  defendants  made  the 
several  purchases  of  gold  for  the  plaintiff  and  in  his  name, 
or  that  they  sold  said  gold  for  him. 

The  cause  was  tried  at  the  February  term,  1870.  It 
appeared  that  £eys  &  Co.,  who  were  gold  and  stock  brokers 
in  Cincinnati,  immediately  upon  the  deposits  being  made 
and  the  orders  given,  telegraphed  to  their  correspondents 
in  New  York,  Lockwood  &  Co.,  wh<5  were  large  dealers  iu 
gold,  to  make  the  purchases,  and  they  did  so;  and  Lock- 
wood  &  Co.  advised  Keys  &  Co.  accordingly,  the  amounts 
bought  for  the  plaintiff*  being  noted.  Keys  k  Co.  notified 
the  plaintiff  of  the  purchases.  It  appeared  that  Lockwood 
&  Co.,  who  did  not  know  the  plaintiff  in  the  transaction, 
actually  obtained  the  gold  and  held  it  for  Keys  &  Co.,  who 
could  have  obtained  it  at  any  time,  as  that  was  the  arrange- 
ment they  had  with  Lockwood  &  Co.  It  did  not  appear 
to  have  been  the  purpose  of  the  plaintiff  to  obtain  the  gold 
actually;  but  that  he  purchased  it  for  speculative  purposes 
merely,  putting  up  the  stated  ten  per  cent,  margins,  to 
provide  against  the  contingency  of  its  falling  below  the 
price  at  which  it  was  purchased.  The  gold  appears  to 
have  been  at  all  times  under  the  control  and  subject  to  the 
order  of  Keys  &  Co.  who,  in  fact,  held  it  by  way  of  pledge 
as  security  for  the  money  that  had  been  advanced  to  buy 
it,  though  in  the  hands  of  Lockwood  &  Co.,  and  the  plain- 
tiff could  have  obtained  it  at  any  time  upon  paying  for  it. 
The  specific  sums  of  gold  named  by  the  plaintiff'  in  his 
orders  were  purchased  by  Lockwood  &  Co.,  and  those 
specific  sums  were  in  fact  at  all  times  subject  to  the  plain- 
tift*'s  order.  After  the  purchases  were  made,  gold  declined 
until  the  margins  were  about  exhausted,  and  then,  upon 
sufficient  notice,  it  was  sold,  leaving  in  the  hands  of  Keys 
&  Co.  the  admitted  sum  coming  to  the  plaintiff.  It  ap- 
peared that  every  step  of  the  whole  transaction  was  under- 
stood by  the  plaintiff^  who  had  some  experience,  and  that 
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both  Lockwood  &  Co.  and  Keys  &  Co.  were  entirely  solvent, 
and  kept  on  hand  constantly  large  amounts  of  gold,  and 
could  have  delivered  the  gold  to  the  plaintiff  at  any  time 
by  his  paying  for  it  the  advances  and  expenses. 

On  this  state  of  facts,  the  court  at  Special  Term  rendered 
judgment  for  the  plaintiff  for  the  amount  admitted  by  the 
defendants  to  be  due  to  him.  A  motion  for  a  new  trial 
was  made,  whi^h  was  overruled,  and  a  bill  of  exceptions 
taken  embodying  the  testimony.  The  cause  is  in  General 
Term  on  error  to  the  judgment  of  the  court  below. 

Fox  ^  Bird,  for  plaintiff. 

Collins  ^  Heiron,  for  defendants. 

Hagans,  J.  There  is  substantially  but  one  issue  made< 
by  the  pleadings,  and  one  question  made  on  the  argument, 
as  follows :  Did  the  defendants  in  fact  make  the  several 
purchases  of  gold  for  the  plaintiff?  If  so,  we  understand 
it  to  be  conceded  that  the  judgment  is  right.  Some  ob- 
jections to  the  competency  of  certain  evidence  admitted 
by  the  judge  at  the  trial  were  made;  but  these,  we  under- 
stand, are  not  now  insisted  upon.  Was  then  the  contract 
executed  ? 

"We  have  been  unable  to  find  a  case  involving  similar 
transactions  in  which  the  precise  question  at  bar  has  been 
raised ;  but  the  cause  assimilates  itself  to  cases  involving 
the  same  principles.  The  question  makes  it  necessary  to 
notice  briefly  the  nature  of  the  transaction. 

It  is  apparent  that  the  plaintiff  knew  the  method  of 
these  transactions,  as  carried  out  in  this  city,  and  that  the 
gold  was  not  to  be  bought  here.  The  plaintiff*  bought  no 
gold  of  the  defendants.  The  defendants  sold  no  gold  to 
the  plaintiff".  But  both  parties  understood  that  the  gold 
was  to  be  bought  from  a  third  person  in  New  York,  and 
that  the  defendants  would  pay  to  that  person  the  market 
value  of  the  gold  with  the  margin  of  ten  per  cent,  fur- 
nished by  the  plaintiff,  and  ninety  per  cent,  of  their  own 
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money.  In  the  transaction  it  was  not  expected  by  either 
party  that  the  plaintiff  would  purchase  for  the  purpose  of 
personally  holding  the  gold,  but  solely  for  the  chances  of 
gain  by  a  sale  when  the  market  price  should  have  risen. 
For  this  purpose  he  agreed  to  keep  the  defendants  indem- 
nified from  all  loss  upon  the  gold  by  keeping  in  their 
hands,  at  all  times,  ten  per  cent.,  in  case  gold  depreciated 
in  the  market.  What  then  was,  among  other  things,  the 
result  of  the  agreement  ?  The  defendants  agreed  on  their 
part  to  buy  the  gold,  to  advance  the  ninety  per  cent.,  to 
hold  it  subject  to  plaintift^'s  order,  and  if  there  were  a 
gain,  it  would  be  the  plaintiff's  and  not  the  defendants',  to 
have  actually  in  their  name  or  under  their  control  the 
.  gold  purchased,  and  to  deliver  it  upon*request  to  the  plain- 
tiff' When  paid  for  by  him,  or  to  sell  upon  his  order. 

The  plaintiff  agreed  to  pay  the  ten  per  cent,  as  a  mar- 
gin, to  keep  that  margin  good  accoixiing  to  the  fluctua- 
tions of  the  market,  and  to  take  the  gold  whenever  required 
by  *he  defendants,  and  pay  the  difference  between  the 
amount  paid  for  it  by  them  and  expenses,  and  his  margin. 
Horton  v.  Morgan^  19  N.  Y.  170;  Markham  v.  Jaudon^  41 
N.  Y.  239. 

These  two  cases  are  well  considered  and  embody  all  the  law 
of  this  case,  and  settle,  to  our  minds  satisfactorily,  the  prin- 
ciples we  have  enumerated  which  lie  at  the  foundation  of 
legitimate  dealing  in  this  class  of  business.  The  case  in 
41  N.  Y.  239,  expressly  overrules  Hanks  v.  Drake^  49  Barb. 
186,  and  Sterling  v.  JaudoUy  48  Barb.  459.  These  transac- 
tions have  substantially  the  nature  and  attributes  of  pledges. 
The  mere  fact  that  the  gold,  when  purchased,  was  not  man- 
ually delivered  to  the  plaintiff'  and  redelivered  by  him  to 
the  defendants,  by  way  of  security  for  advances,  does  not 
change  the  actual  character  of  the  transaction.  Though 
the  ultimate  property  of  this  gold  vested  in  the  plaintiff 
the  moment  it  was  purchased,  yet  by  directing  these  pur- 
chases to  be  made  in  the  mode  designated,  he  must  be  un- 
derstood as  consenting  that  the  business  should  be  done 
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in  the  usual  manner — ^among  other  things,  that  the  title 
and  possession  of  the  property  should  remain  in  the  de- 
fendants, after  being  purchased  by  them  in  their  own 
name.  "  No  breach  of  duty,"  says  the  court,  in  19  N.  Y. 
170,  speaking  of  shares  of  stock,  "was  committed  by  the 
defendant  in  purchasing  in  his  own  name.  As  he  was  to 
hold  tbe  stock  as  security  for  the  balance  of  purchase 
money  which  he  had  advanced,  it  was  proper  and  entirely 
consistent  with  the  nature  of  the  transaction,  that  he 
should  take  the  title  in  his  own  name.  If  default  were 
made,  he  would  have  a  right  to  sell  to  reimburse  himself, 
and  he  would  be  obliged,  in  that  event,  to  give  a  title  to 
the  purchaser." 

But  it  is  urged  that  this  gold  should  have  been  kept 
separate,  so  that  the  plaintiff  could  have  had  the  identical 
gold  in  case  he  paid  for  it.  Besides  the  fact  that  the 
transaction  shows  that  he  never  intended  or  expected  to 
have  any  gold  actually,  it  is  enough  to  say,  quoting  again 
the  language  of  the  court  in  19  N.  Y.  170,  and  substituting 
**gold"  for  "shares,"  that  "the  plaintiff  had  no  interest 
in  having  his  shares  kept  separate  froni  the  mass  of  de- 
fendant's stock.  One  share  was  precisely  equal  to  every 
other  share.  Chancellor  Kent  said,  in  a  case  precisely 
similar  in  principle,  that  it  was  sufficient  if  the  defendant 
always  had  the  requisite  quantity  of  shares  on  hand,  and 
that  the  law  would  presume  that  the  shares  so  on  hand 
from  time  to  time  were  the  shares  deposited,  because  the 
parties  had  not  reduced  them  to  any  more  certainty." 
Nourse  v.  iVtww,  4  Johns.  Ch.  490.  See  also  7  Johns.  Ch. 
69. 

But  it  is  finally  said  that  the  plaintiff  knew  nothing 
about  liockwood  &  Co.,  who  made  these  purchases  in  their 
own  name ;  that  they  made  the  purchases  on  account  of 
Keys  &Co.;  that  Keys  &  Co.  had  in  fact  no  control  over 
the  gold,  and  that,  therefore,  the  contract  was  not  executed 
according  to  its  terms. 
The  plaintiff  knew  that  the  gold  was  not  to  be  bought 
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here,  but  in  New  York,  wLere  it  was  to  be  kept  for  the 
purposes  of  the  contract.  Both  Keys  &  Co.  and  Lockwood 
&  Co.  are  shown  to  have  been  at  the  time  abundantly  solv- 
ent. In  the  business  of  the  defendants,  it  was  proved 
that  they  always  employed  a  subagent  in  ISTew  York  to 
execute  their  orders.  This  was  the  usual  course  of  busi- 
ness here,  with  full  knowledge  of  which  the  plaintiff  is 
chargeable.  In  fact,  the  purchases  made  by  Lockwood  k 
Co.  were  purchases  made  by  the  defendants ;  and  the  evi- 
dence showed  that  Keys  &  Co.  could  have  had  the  amount 
of  gold  at  any  time,  when  the  plaintiff  upon  paying  for 
it  might  have  desired  it. 

In  general,  an  agent  has  no  right  to-delegatehis  author- 
ity to  a  subagent  without  the  assent  of  his  principal. 
But  where,  from  the  nature  of  the  agency,  a  subagent 
must  necessarily  be  employed,  the  assent  of  the  principal 
is  implied.  The  Dorchester  and  Milton  Bank  v.  The  New 
England  Bank^  1  Cush.  177. 

Still  more,  where  it  is  understood,  as  here,  by  both  par- 
ties to  be  the  mode  in  which  the  business  would  or  might 
be  transacted.    Story  on  Agency,  sec.  14. 

Judgment  affirmed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court 
refused. — ^Eds.] 


Hbnky  L.  Davis  v.  Thb  Westbbn  Union  Telegraph  Co. 

A  telegraph  company  is  botind  to  transmit  to  their  destination  all  mos- 
sagea  in  the  order  of  time  they  are  received. 

When  dispatches  are  willfully  delayed  in  their  transmission,  and  a  prefer- 
ence is  given  to  one  individual  over  another,  whereby  he  receives  damage^ 
the  court  will  not  limit  the  damages  he  may  recover  against  tbe  telegraph 
company  to  the  technical  loss  he  has  sustained,  but  rather  award  him  a 
liberal  compensation  for  the  injury. 
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ThiB  case  was  reserved  from  Special  Term  upon  the 
defendant's  motion  for  a  new  trial,  the  verdict  below  hav- 
ing been  there  rendered  for  the  plaintiff. 

The  petition  alleges  that  the  plaintiff  was  engaged  in 
Cincinnati  as  a  commercial  news  agent,  and  in  famishing 
to  bankers,  brokers  in  that  city,  reports  in  regard  to 
public  securities,  gold,  currency,  stocks,  bonds,  and  mer- 
chandise, which  reports  the  plaintiff  received  from  his 
agents  in  Ifew  York  City,  and  was  enabled  to  deliver  and 
did  deliver  to  his  cu8tx)mers  in  advance  of  information  re- 
ce'-ed  in  Cincinnati  by  other  parties  and  from  other 
sources.  That  he  was  accustomed  to  receive,  and  did 
receive,  his  reports  from  New  York  over  the  wires  and 
lines  of  the  defendant,  who  was  and  is  an  incorporated 
company  under  the  laws  of  Ohio,  having  offices  both  in 
New  York  and  Cincinnati.  That  on  the  17th  day  of 
April,  1867,  the  defendant  received  in  New  York  from  the 
plaintiff's  agent  a  dispatch  in  writing,  properly  prepared 
for  transmission,  in  accordance  with  the  rules  of  said 
company,  which  dispatch  the  defendant  then  undertook 
promptly,  and  in  due  course  of  business  and  without  par- 
tiality or  favor  to  other  persons,  to  deliver  to  the  plaintiff, 
at  Cincinnati,  for  the  usual  price  demanded  for  the  con- 
veyance of  said  dispatches.  That  the  defendant,  wrong- 
fully and  maliciously  intending  to  injure  the  plaintiff'  in 
his  business  aforesaid,  purposely  delayed  and  hindered  the 
Bending  and  delivery  of  saU  dispatch,  giving  unlawful  and 
improper  precedence  to  another  dispatch  of  a  rival  com- 
mercial news  agency,  known  as  the  Commercial  News 
Department,  which  was  received  by  the  defendant  after 
the  delivery  of  the  plaintiff's  dispatch,  but  was  wrong- 
fully forwarded  and  sent  by  the  defendant  to  Cincinnati, 
and  made  public  in  advance  of  the  plaintiff's  dispatch, 
thus  delayed  and  held  back. 

The  plaintiff  further  alleged  that  on  the  19th  day  of 
April,  1865,  the  defendant,  in  furtherance  of  their  unlawful 
purpose,  issued  an  order  to  its  operatives  and  subordinates 
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as  follows :  "  To  all  officers :  When  the  letters  C.  W.  D. 
are  used,  all  operations  must  give  way,  as  that  business 
must  have  preference  in  everything.*' 

It  is  further  alleged  the  letters  "  C.  "W.  D.,"  in  said  order, 
were  intended  to  denote  the  dispatches  of  a  rival  agency 
in  the  same  business  with  the  plaintiff,  and  in  which,  it  is 
charged,  certain  officers  of  the  "Western  Union  Telegraph 
Company  were  interested,  and  given  an  unlawful  advan- 
tage and  precedence  in  the  transmission  of  commercial 
news  dispatches  over  the  defendant's  lines,  in  violation  of 
the  plaintiff's  rights  in  the  premises;  and  which  order  was 
enforced  against  the  plaintiff,  whereby  the  dispatches  sent 
to  him  were  interrupted  and  otherwise  hyidered  in  their 
transmission,  whereby  he  suffered  great  loss.  The  peti- 
tion contained  nineteen  other  causes  of  action,  founded  on 
similar  delinquencies  on  the  part  of  the  defendant,  ten  of 
which  were  found  to  have  arisen  since  the  suit  was  brought, 
and  were,  therefore,  stricken  from  the  record  by  the  court. 
Nine  of  the  causes  of  action,  however,  including  the  period 
of  time.between  April  17  and  May  21, 1867,  alike  in  sub- 
stance to  that  stated  in  the  first  count,  still  remained,  and 
were  set  down  for  trial. 

A  general  denial  was  made,  in  the  answer  of  the  defend- 
ant, of  all  neglect  of  duty ;  that  no  preference  was  given 
to  other  companies  or  individuals,  and  insisting  that  the 
plaintiff  enjoyed  all  his  rights  in  the  transmission  of  tele- 
grams. • 

On  the  trial  at  Special  Term,  the  jury  found  three 
thousand  dollars  damages  for  the  plaintiff. 

Corwine  ^  Corwine^  for  plaintiff. 

Collins  ^  HerroUy  contra. 

Storer,  J.  We  are  now  asked,  as  the  whole  evidence 
is  embraced  in  the  record,  to  grant  a  new  trial.  No  com- 
plaint is  made  of  the  charge  of  the  court  to  the  jury;  the 
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only  question  urged  is  that  the  damages  are  excessive.  It 
is  admitted  by  counsel  that  the  testimony,  although  con- 
flicting,  was  fairly  left  to  the  jury,  and  as  it  was  their 
province  to  reconcile  it,  the  court  may  well  suppose  they 
performed  that  duty  impartially ;  indeed,  we  can  not  well 
conceive  of  a  case  where  the  sound  discretion  confided  to 
the  jury  was  more  fully  required  to  be  exercised. 

We  have  examined  the  bill  of  exceptions,  and  are  satis- 
fied the  weight  of  the  evidence  was  in  favor  of  the  plain- 
tiflF.  The  jury,  it  is  said,  should  not  have  awarded  more 
damages  than  the  plaintiff  could  prove  he  had  sustained ; 
and  the  amount,  it  is  claimed,  could  not,  on  the  best  esti- 
mation, be  made  to  exceed  $450.  This  sum,  it  is  claimed, 
could  not  be  increased  by  a  computation  of  losses  not 
clearly  the  immediate  result  ^f  the  defendant's  miscon- 
duct. We  admit,  as  a  general  rule,  that  the  measure  of 
damages  for  a  breach  of  contract  is  the  amount  of  loss 
really  sustained  by  the  injured  party,  but  in  the  applica- 
tion of  this  rule  a  liberal  course  may  be  pursued  whenever 
the  violation  of  an  agl'eement  is  proved  to  have  been  will- 
ful or  causeless  on  the  part  of  the  defendant. 

In  the  case  before  us,  it  is  in  evidence  that  the  plaintiff's 
business  was  not  only  affected  so  far  as  the  direct  injury 
he  sustained  by  the  neglect  to  forward  the  dispatches  of 
his  agent  from  'Sew  York  to  Cincinnati,  but  his  business 
was  finally  broken  up  by  the  constant  irregularities  of  the 
telegrams  he  ought  in  good  faith  to  have  received.  And 
it  is  very  evident  the  formation  of  a  company,  composed 
of  the  ofllcers  and  stockholders  of  the  telegraph  company, 
whose  object  was  to  transact  the  same  business  in  which 
the  plaintiff  had  been  previously  engaged,  gave  to  the 
defendant  every  facility  successfully  to  compete  with  the 
plaintiff,  as  they  had  the  control  of  their  wires,  and  could 
prescribe,  as  they  did,  the  rule  by  which  their  subordi- 
nates were  to  be  governed,  which  appears,  to  use  the 
language  of  the  superintendent's  order,  at  all  times  to 
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give  the  precedence  to  those  dispatches  on  which  a  pri- 
vate mark  was  affixed. 

It  is  evident  that  the  mere  allowance  of  the  amount  of 
loss  the  plaintiff'  proved  he  actually  sustained,  would  not, 
injustice,  remunerate  him  for  the  violation  by  the  defend- 
ant of  its  agreement,  and  the  jury  might  very  properly 
have  given  an  additional  sum.  This,  then,  may  have  been 
in  positive  evidence  to  establish  the  real  damages  the  plain- 
tiff might  have  suffered. 

The  duty  of  a  telegraph  company,  in  the  receipt  and 
transmission  of  dispatches,  requires  promptitude^,  impar- 
tiality, and  good  faith  on  its  part.  There  can'  not  be  any 
preference  permitted,  or  special  favors  granted,  to  any  of 
those  who  may  offer  their  dispatches  for  transmission ;  all 
are  entitled  to  the  same  privileges,  subject  only  to  priority 
in  time.  He  who  first  presents  himself  is  to  be  first 
served.  On  any  other  theory,  a  telegraph  company  may 
become  a  perfect  monopoly  for  favored  parties ;  and,  what 
is  worse,  a  close  corporation  merely,  for  the  benefit  of  the 
few  to  the  prejudice  of  the  many. 

"While  holding  this  view  of  what  the  jury  might  have  prop- 
erly done,  and  what  is  the  law  of  the  case,  we  are  satisfied 
the  verdict  was  greatly  in  excess  of  the  damages  the  plain- 
tiff really  sustained.  We  think  there  should  be  a  remitter 
of  $2,000  from  the  verdict;  and  if  that  is  assented  to  by  the 
plaintiff,  judgment  will  be  rendered  for  the  residue;  if 
not,  a  new  trial  will  be  granted  at  defendant's  costs. 

Remitter  assented  to,  and  judgment  entered  on  verdict. 
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J.  W.  Post  and  Thomas  B.  "Wilson,  Plaintiffs^  in  Error,  v. 

0.  W.  Gazlay,  Defendant  in  Error. 

When  depoeitions  or  other  written  evidenoe  have  been  offered  and  read  to 
the  Jury,  it  is  error  in  the  court  to  hold  that  such  eyidence  shall  not  be 
taken  by  the  Jury  with  them  on  their  retirement. 

Whatever  may  have  been  the  practice  in  other  States,  or  in  England,  it 
always  has  been  the  admitted  right  of  the  Jury  in  Ohio,  at  least  in  the 
soathem  part  of  the  State,  to  examine,  on  their  retirement,  all  such  evi- 
dence as  may  have  been  read  to  them. 

Error  to  Special  Term. — The  facts  appear  in  the  opin- 
ion of  the  court. 

IXlderty  Stevenson  ^  Goodman^  for  plaintiffs  in  error. 
W.  M.  Ramsey^  contra. 

Storer,  J.  The  case  was  suhmitted  on  the  petition  in 
error  of  Post  and  Wilson.  The  defendant  in  error  brought 
this  action,  in  Special  Term,  to  recover  for  his  services  as 
an  attorney  at  law,  and  on  the  trial  the  depositions  of  Post 
and  Wilson  were  read  and  relied  on  to  sustain  their  de- 
fense. A  verdict  was  rendered  for  Gazlay,  and  a  motion 
for  a  new  trial  was  made  and  overruled.  This  court  is 
asked  to  reverse  this  judgment  on  several  grounds,  all  of 
which,  except  one,  the  court  has  had  no  difficulty  in  de- 
ciding in  favor  of  the  defendant  in  error.  It  is  stated  in 
the  bill  of  exceptions  that  the  depositions  of  Post  and  Wil- 
son, though  read  to  the  jury  without  objection,  were,  on 
the  motion  of  Gazlay,  withheld  from  the  jury  by  the  order 
of  the  judge  who  tried  the  case.  This  order  was  excepted 
to,  and  the  question  is  now  directly  presented  whether 
the  depositions  were  legally  excluded. 

They  had  been  read  and  commented  on  by  counsel,  and 
professed  to  contain  a  statement  of  the  facts  upon  which 
the  defense  was  attempted  to  be  sustained.    Ko  objection 
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had  been  urged  to  their  admiBsion,  either  for  irregularity 
in  their  caption  or  competency  on  the  part  of  the  depo- 
nents; nor  does  there  appear  to  be  any  portion  of  the  testi- 
mony excepted  to  on  the  trial  as  irrelevant.  No  reason  is 
assigned  for  the  withdrawal  of  the  evidence,  and  the  court 
is  led  to  conclude  it  must  have  been  solely  on  the  ground 
that  has  sometimes  been  lately  urged,  that  the  jury  have 
no  right  to  take  with  them  the  written  testimony  of  wit- 
nesses, but  must  rely  on  what  they  have  heard  read  to 
them,  no  matter  how  hastily,  by  counsel,  trusting  alone  to 
his  accent,  his  emphasis,  or  his  cadence,  and  without  re- 
gard to  his  neglect  of  punctuation,  as  well  as  possible 
omissions  of  important  facts ;  all  this,  too,  when  the  argu- 
ment of  counsel,  whether  in  the  opening  or  closing  of  the 
case,  may  have  claimed  one  version  of  the  testimony,  which 
is  denied  by  the  other  to  exist,  or  is  modified  and  limited 
by  his  opponent. 

The  idea  of  withdrawing  depositions  from  the  jury  is  a 
modern  one  in  the  practice  of  our  courts.  For  more  than 
half  a  century  one  member  of  this  court  has  been  con- 
versant with  the  practice  in  all  our  judicial  tribunals,  and 
he  has  never  known  the  question  mooted  until  now.  Ifo 
case,  it  is  believed,  can  be  found  where  the  point  has  been 
80  adjudicated  in  this  portion  of  the  State. 

The  Supreme  Court,  however,  has  settled  the  point  in 
2  O.  S.  592,  iSh'^  V.  McKibben,  where  it  is  well  observed 
by  Judge  Ranney,  "  That  having  possession  of  the  deposi- 
tions enables  the  jury  to  refresh  their  recollection  of  the 
testimony  without  the  least  danger  of  being  misled,  and 
at  once  settles  all  differences  among  them  as  to  what  the 
testimony  actually  was."  This  adjudication  is  decisive, 
though  tie  power  of  the  court  could  not  be  doubted  as  to 
the  exercise  of  their  discretion  to  withdraw  the  entire 
depositions  from  the  jury,  where  the  depositions  contain 
irrelevant  or  incompetent  evidence,  which  might  confuse 
the  minds  of  the  jury,  without  the  ability  on  their  part  to 
separate  the  legal  from  the  illegal  statements  of  the  wit- 
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nesses.  Judge  Kanney  takes  it  for  granted  that  in  the 
English  courts  depositions  are  not  allowed  to  go  to*  the 
jury,  but  he  does  not  refer  to  any  reported  case. 

In  Taylor  v.  Webb,  reported  in  21  Vin.  Ab.  449,  as  far 
back  as  1653,  a  new  trial  was  granted  on  the  ground  that 
depositions  were  allowed  to  go  to  the  jury,  some  of  which 
had  not  been  read  on  the  trial.  So  in  Tidd's  Practice,  it  is 
said,  "The  jury  will  not  be  allowed  to  take  with  them  any 
evidence  which  was  not  shown  to  the  court."  As  far  back 
as  the  case  of  Vicary  v.  Farthingy  Cro.  Eliz.  411,  it  was 
held  that  writings  or  books  not  under  seal  can  not  be  sent 
to  the  jury  without  consent  of  parties.  But  it  was,  not- 
wi  ^standing,  admitted  that  a  church  book,  read  on  trial 
to  prove  the  non-age  of  the  plaintiflf,  might  be  given  to  the 

jury. 

The  American  courts  nave  not  always  sustained  the 
English  rule  on  this  question.  Judge  Washington,  in 
Lonsdale  v.  Brown,  4  Wash.  C.  0. 149,  allowed  depositions 
that  were  read  to  the  jury  to  be  taken  by  them  in  their 
retirement,  and  does  not  intimate  an  objection  to  the  pro- 
priety of  such  a  course.  Bo  the  Supreme  Court  of  Massa- 
chusetts decided,  in  Hix  v.  Drury,  5  Pick.  801 ;  and  in 
Taylor  v.  Sorsby,  Walker's  Miss.  Rep.  97,  the  same  rule  is 
recognized.  Such  is  the  general  practice  of  the  courts  in 
our  sister  States  and  of  the  United  States.  It  is  founded 
upon  the  soundest  principles,  and  has  already  prevailed  in 
this  portion  of  Ohio  as  the  admitted  law. 

To  forbid  the  inspection  of  written  testimony  by  those 
who  are  to  decide  on  the  merits  of  the  controversy,  and  to 
compel  them  to  depend  on  their  memory  for  what  had 
been  read  to  them,  seems  to  the  court  not  only  dangerous, 
but  in  the  highest  degree  exceptionable,  and  they  ought 
not  to  permit  such  an  invasion  upon  the  long  established 
rule.  The  judgment  in  Special  Term  must  be  reversed, 
and  the  case  remanded  for  further  proceedings. 

Judgment  reversed. 
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K.  Harris  &  Co.^  Plaintiffs  in  Error,  v.  Thbodobb  Tkimblb, 

Defendant  in  Error. 

The  United  States  revenae  act,  passed  June  30,  1864,  and  amended  July 
13,  1866,  does  not  invalidate  an  unstamped  instrument  as  evidence  in  a 
State  court,  where  the  circumstances  of  the  case  relieve  the  party  suing 
thereon  from  the  presumption  that  he  intended  to  evade  the  internal 
revenue  law. 

In  Qbnbral  Term  on  Error. — The  defendant  m  error  sued 
to  recover  $622,  wages  for  four  months  in  1868.  The  origi- 
nal petition  states  that  the  written  contract  of  hiring  had 
been  left  with  the  plaintiffs  in  error  when  it  was  made  and 
executed,  and  was  withheld  by  them ;  but  the  defendant  in 
error  states  that  it  contained  an  agreement  that  the  defend- 
ant in  error  should  serve  the  plaintiffs  in  error  in  the  capacity 
of  a  manufacturer  of  tobacco  for  one  year,  and  that  the 
plaintiff  in  error  should  pay  him  therefor  $1,800 ;  that  he 
entered  the  service  and  performed  his  duty  faithfully  till 
July  11,  1868,  when  the  plaintiffs  in  error,  without  cause, 
refused  to  let  him  proceed  with  the  work  and  discharged 
him,  and  refused  to  pay  him,  to  his  damage,  $622.80.  The 
petition  was  filed  November  21, 1868. 

The  plaintiffs  in  error  set  up  a  suit  in  common  pleas, 
which  they  allege  contained  the  same  subject-matter,  and 
which  is  still  pending.  They  also  deny  the  indebtedness ; 
deny  that  they  know  of  any  written  contract,  and  deny 
its  existence ;  aver  that  plaintiff  was  employed  by  defend- 
ant at  a  weekly  salary  of  $34.60,  and  so  continued  until 
July  12, 1868,  when  he  was  paid  in  full  and  discharged  for 
incompetency. 

Evidence  on  the  part  of  the  plaintiff  below  showed  that 
there  was  a  written  contract  for  a  year,  though  the  de- 
fendants, Harris  &  Co.,  denied  such  contract,  and  since  the 
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trial  the  defendants  have  found  the  written  document  and 
presented  it  with  their  application  for  a  new  trial,  showing 
that  it  had  not  been  stamped,  as  required,  by  the  revenue 
laws  of  the  United  States. 

Geo.  JEl  Pugh  and  Wm.  H.  Pughy  for  plaintiffs  in  error. 
S.  A.  MUleVy  for  defendant  in  error. 

Taft,  J.    The  new  trial  is  claimed  on  two  grounds: 

First.  That  the  contract  for  the  year,  though  in  writing, 
was  not  valid,  because  not  stamped ;  and. 

Second.  Because  the  verdict  was  against  the  evidence  as 
to  the  discharge,  being  without  cause. 

The  second  question  has  been  decided  by  the  ji^ry,  and 
we  do  not  feel  at  liberty  to  interfere  with  this  decision. 

As  to  the  objection  that  the  contract  was  not  stamped, 
as  appears  by  the  instrument  now  produced,  the  case  falls 
fairly  within  the  case  of  Harper  v.  Clarky  17  O.  S.  190, 
where  it  was  held  that  "the  revenue  act  of  Congress, 
passed  June  30, 1864,  does  not  invalidate  an  unstamped  in- 
strument required  by  the  act  to  be  stamped,  unless  the 
stamp  be  omitted  with  intent  to  evade  the  provisions  of 
the  act." 

The  circumstances  of  this  case  relieved  the  plaintiff  from 
any  imputation  of  intention  to  evade  the  stamp  act,  as  the 
document  was  in  possession  of  the  defendants,  Harris  & 
Co.,  and  beyond  the  control  of  the  plaintiff,  who  had  reason 
to  suppose  that  it  had  been  duly  stamped. 

It  is  not  necessary  to  go  so  far  as  the  Supreme  Judicial 
Court  of  Massachusetts  went,  in  97  Mass.  452,  in  which  it 
was  held  that  "  the  provision  of  the  United  States  statute 
of  1866,  chap.  184,  sec.  9 — ^that  no  instrument  or  document 
not  duly  stamped,  as  required  by  the  internal  revenue  laws 
of  the  United  States,  shall  be  admitted  or  used  in  evidence 
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in  any  court  until  the  requisite  stamps  shall  have  been 
affixed  thereto — ^applies  only  to  the  courts  of  the  United 
States." 

No  question  has  been  raised  upon  the  alleged  pendency 
of  the  action  in  the  common  pleas,  nor  is  there  evidence  to 
show  the  identity  of  the  causes  of  action.  As  that  action 
was  brought  before  this  action  accrued,  it  is  certain  that 
there  can  not  be  a  complete  identity. 

The  record  shows  no  sufficient  ground  to  set  aside  the 
judgment,  which  is  therefore  affirmed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court 
has  been  refused. — ^£db.] 


Minerva  J.  Flinn  v.  Lbwis  D.  MANNma. 

A.  was  father-in-law  of  B.,  and  asBociated  with  him  m  a  partner  in  the  prac- 
tice of  Ihw,  and  while  that  relation  existed,  they  acquired  a  house  and  lot  hj 
way  of  compensation  for  legal  services  rendered  by  the  firm,  the  title  of 
which  was  taken  to  A.,  but  B.  went  into  the  possession.  A.  died,  and  hia 
widow  claimed  the  whole  under  the  will ;  and  B.  also  claimed  the  whole, 
viz :  one-half  on  the  ground  that  it  had  been  paid  for  by  the  firm,  and 
the  other  half  by  a  verbal  contract  and  transfer  made  by  A.  to  B.  while 
B.  was  in  possession  as  tenant  in  common. 

Heldy  that  B.,  as  tenant  in  common  of  an  undivided  half  of  the  house  and 
lot,  could  not  acquire  a  title  to  the  other  half  by  a  parol  agreement  with 
his  co-tenant,  there  being  no  such  part  performance,  by  change  of  pos- 
session or  otherwise,  as  to  take  the  case  out  of  the  statute  of  frauds. 

Rbservbd  prom  Special  Term. — This  is  a  suit  by  Mrs. 
Fiinn,  widow  and  devisee  of  Judge  Jacob  Flinn,  deceased,  to 
recover  a  house  and  lot  from  Lewis  D.  Manning,  who  is  in 
possession  of  it,  claiming  title.  She  alleges  that  the  prop- 
erty belongs  to  her  late  husband,  and  by  his  will  was  con* 
veyed  to  her. 
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The  defendant  denies  the  title  of  the  plaintiff,  and  also 
avers  that  the  property  was  acquired  from  Fox  and  wite 
to  Jacob  Flinn,  for  legal  services  rendered  and  to  be  ren- 
dered in  certain  cases;  that  about  that  time  the  defendant 
became  the  partner  in  business  of  Flinn,  and  shared  in 
the  labor  and  responsibility  of  the  business,  and  in  con- 
sideration thereof  Judge  Flinn  agreed  that  Manning  should 
share  with  him  equally  in  the  ownership  of  the  property ; 
that  the  defendant  went  into  immediate  possession  of  the 
property  with  the  consent  of  Judge  Flinn,  and  has  remained 
in  exclusive  possession  from  that  time,  viz :  1861,  to  the 
present  time;  that  the  defendant  also  became  the  son-in- 
law  of  Judge  Flinn  by  marrying  his  oldest  daughter,  and 
that  sometime  in  1865,  Flinn  gave  him  the  other  half  of 
the  property  as  his  own.  But  no  writings  or  title  papers 
were  executed. 

Such  are  the  general  features  of  the  case  as  shown  by 
the  pleadings.  There  are  sundry  minor  circumstances  in 
evidence.  It  is  stated  by  several  witnesses  that  Flinn  said 
that  the  property  belonged  to  Manning;  that  he  regretted 
that  Manning  was  not  doing  as  well  as  he  desired  him  to 
do,  but  that  he,  Fiinu,  had  provided  for  him  and  his  wife  a 
home. 

Wardaiy  for  plaintiff. 

Okey^  for  defendant. 

Taft,  J.  It  is  claimed  by  the  plaintiff  that  Judge 
Flinn  never  actually  gave  the  property  to  the  defendant, 
though  he  permitted  defendant  and  wife  to  occupy  it.  It 
is  also  claimed  that,  as  Manning  was  in  possession  when 
this  verbal  transfer  of  the  property,  in  1865,  is  said  to  have 
been  made,  the  statute  of  frauds  is  a  complete  bar  to  a 
recovery,  within  the  principle  of  the  cases  of  Armstrong  v. 
KaUenhomy  11  0.  R.  265 ;  Crawford  v.  Wick,  18  0.  S.  190. 
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By  the  statute  of  frauds  a  parol  contract  for  an  interest 
in  real  estate  can  not  be  enforced.  But  where  there  has 
been  a  part  performance  by  a  change  of  possession,  in  pur- 
suance of  such  parol  contract,  a  court  of  equity  will  inter- 
fere and  enforce  the  performance  of  the  contract,  to  prevent 
what  would  be  a  fraud  in  the  party  who  seeks  to  escape 
such  a  contract. 

The  principle  of  the  cases  cited,  viz :  Armstrong  v.  Kat» 
tenhomy  Crawford  v.  Wick^  is  that  where  the  party  who 
makes  a  parol  contract  for  land  is  already  in  possession, 
the  rule  can  not  apply,  and  the  statute  of  frauds  operates 
to  prevent  the  enforcement  of  the  contract 

As  Manning  was  in  possession  of  an  undivided  half  of 
this  property,  by  the  sufferance  of  Flinn,  in  1865,  when  it  is 
claimed  that  Manning,  by  a  parol  contract  with  Flinn,  ac- 
quired title  to  that  half,  we  think  that  the  principle  of  the 
case  of  Armstrong  v,  Kattenhom  applies,  and  that  this  de- 
fense is  valid  as  to  that  undivided  half  which  the  defendant 
claims  to  have  acquired  in  1865  by  a  parol  contract. 

The  evidence  satisfies  us  that  Flinn  and  Manning  were 
tenants  in  common  in  equity,  however  the  title  may  stand 
on  the  record.  From  the  evidence  before  us,  as  well  as  the 
uncontradicted  statements  contained  in  the  elaborate  briefs, 
we  are  satisfied  that  the  plaintiff  is  entitled  to  a  decree  for 
an  undivided  half  of  the  property,  and  that  the  defendant 
should  be  quieted  in  his  title  to  the  other  undivided  half; 
and  that  the  costs  of  the  suit  and  cross-suit  should  be  paid 
equally  by  both. 


OC3T0BEE  TERM,  1870.  113 


Piflher  o. .  Graham. 


MlCHAI^L  FiSHEB  V.  GeOBQB  GrAHAM. 

▲n  ordinance  to  grade  and  macadamize  a  street,  passed.by  the  city  council 
under  the  municipal  corporation  act  of  1852,  upon  the  report  and  recom- 
mendation of  the  board  of  city  improvemente,  was  valid,  although  the  re* 
port  and  reoommendation  were  not  signed  by  the  clerk  of  that  board. 

This  case  was  reserved  for  the  purpose  of  determining 
the  validity  of  an  ordinance  adopted  by  the  city  council, 
August  21,  1868,  for  grading  and  macadamizing  Parker 
street.  The  objection  to  the  ordinance  is  that  its  adoption 
was  not  recommended  to  the  city  council  by  the  board  of 
city  improvements,  and  therefore  the  council  had  no  power 
to  act  on  the  subject. 

J.  BevaUy  Jr.,  and  Geo.  E.  Pughy  for  plaintiff. 
Kmg^  Thompson  ^  Avery y  for  defendant. 

Taft,  J.  The  question  to  be  determined  in  the  qase, 
is  whether  the  council  did,  in  this  case,  order  this  improve^ 
ment  on  the  report  and  recommendation  of  the  board  of  city 
improvements. 

It  appears  that  the  board,  on  the  2l8t  of  August,  1863, 
adopted  a  resolution, "  That  the  clerk  prepare  and  transmit 
to  the  city  council  an  ordinance  to  grade  and  macadamize 
Parker  street,  from  Ohio  avenue  to  North  Elm  street." 

It  appears  that,  on  the  same  day,  the  city  council  took 
tip  the  ordinance  as  coming  from  the  board  of  city  im- 
provements, and  passed  it.  The  copy  of  the  ordinance  is 
in  evidence  as  passed ;  it  was  adopted  as  coming  from  the 
board,  and  is  precisely  the  ordinance  which  the  board 
ordered  the  derk  to  prepare  and  transmit  to  the  council. 

Are  we  to  regard  this  ordinance  as  adopted  without  the 
report  and  recommendation  of  the  board  of  city  improve- 

d.  B.  0.  It^d-— s 
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ments,  or  upon  such  report  and  recommendation?  The 
proceedings  of  the  council  assume  and  represent  that  it 
was  upon  the  recommendation  of  the  board.  The  coimcil 
did  not  originate  the  ordinance,  but  the  board  of  city  im- 
provements did,  as  appears  from  the  record  of  the  proceed- 
ings of  the  city  council  in  evidence.  The  same  fact  appears 
quite  as  clearly  from  the  proceedings  of  the  board.  There 
is  no  reason  to  doubt  that  the  ordinance  was  prepared  and 
transmitted  by  the  clerk  as  directed,  and  the  council  thus 
became  possessed  of  it  as  shown  by  its  proceedings. 

But  the  clerk  did  not  authenticate  the  ordinance  by  his 
signature.  The  document  accompanying  the  proposed 
ordinance  contained  a  recommendation  of  it,  but  was  not 
signed.  But  the  committee  of  the  council  knew  from 
whom  it  came.  Kow,  shall  we  presume,  after  all,  that  this 
ordinance  was  not  recommended  to  the  council? 

There  is  nothing  in  this  case  to  require  the  court  to  pre- 
sume a  fact  involving  a  breach  of  duty  on  the  part  of  the 
council  and  its  committee,  when  the  evidence  is  more  con- 
sistent with  the  faithful  performance  of  that  duty. 

In  the  opinion  of  the  majority  of  the  court,  the  effect  of 
the  evidence  is  that  the  ordinance  was  reported,  and  the 
recommendation  was  made,  and  on  that  report  and  recom- 
mendation the  council  acted.  When  the  board  directed  their 
clerk  to  prepare  and  transmit  to  the  council  an  ordinance 
to  grade  and  macadamize  the  street,  they  directed  him  to 
do  that  which,  if  done,  would  amount  to  a  report  of  the 
ordinance  and  a  recommendation  of  its  adoption.  The  in- 
tention to  report  and  recomniend  was  declared  by  the 
board  in  its  proceedings,  and  as  the  proceedings  of  the 
board  were  recorded,  and,  by  ordinance,  required  to  be 
kept  open  to  the  inspection  of  the  city  council,  as  well  as 
to  the  rest  of  the  public,  it  was  itself  a  recommendation; 
and  if  reported  to  the  council  by  its  clerk,  and  the  council 
acted  on  it,  the  statute  was  substantially  complied  with. 
And  when  we  find  the  council  professing  to  act  upon  a  rec- 
ommendation which  we  know  that  the  board  had  made. 
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we  may  safely  take  that  profession  to  be  true.  There  is 
no  reason,  that  we  can  conceive  of,  for  us  to  presume  the 
contrary. 

There  is  nothing  in  the  case  to  induce  the  court  to  be 
more  strict  in  its  construction  of  the  statute  in  this,  than  in 
other  cases. 

There  is  no  evidence  of  any  attempt  to  discard  the  pre- 
liminary action  of  the  board  of  city  improvements.     That 
board  had  signified  in  the  most  unqualified  manner,  and  in 
the  manner  which  was  usual,  its  recommendation  of  the 
improvement,  and  on  that  the  council  acted.     The  work 
has  been  done.    The  defendant  has  had  the  benefit  of  the 
improvement.     The  mere  clerical  omission  of  the  clerk  of 
the  board  to  sign  the  document,  transmitted  probably  by 
his  own  hand  to  the  committee  of  the  city  council,  is  not 
such  a  substantial  defect  as  to  scnnul  the  proceedings  for 
want  of  jurisdiction.     The  requisition  of  the  statute  was 
substantially  complied  with.    It  is  not  a  condition  prece- 
dent to  the  action  of  the  council  that  the  recommendation 
or  the  report  shall  be  signed  by  the  clerk  of  the  board. 
The  council  are  not  to  act  "  except  on  the  report  and  rec- 
ommendation" of  the  board.    Ko  form  of  report  or  rec- 
ommendation is  prescribed.     The  board  by  preparing  and 
delivering  the  ordinance  to  the  city  council  could  intend 
nothing  less  than  to  report  it  and  recommend  its  passage. 
An  ordinance  was  not  void  because  it  was  not  signed  by 
the  president  of  the  council,  if  it  were  actually  passed  and 
recorded.  (11  Ohio  St.  101.)   That  was  an  ordinance  for  an- 
nexation, which  was  not  signed  by  the  president  of  the 
council.    "  Though  it  be  true  that  the  statute  directs  him 
to  authenticate  all  ordinances  by  his  signature,  it  does  not 
follow  that  his  signature  is  essential  to  its  validity."     (lb. 
108.)  . 

The  provision  requiring  that  ordinances  shall  be  authen- 
ticated by  the  signature  of  the  presiding' ofiicer  and  clerk 
of  the  council  is  contained  in  section  100  of  the  municipal 
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code,  page  34,  being  the  same  provision  contained  iu  the 
act  of  May  8, 1852,  section  102,  Disney's  Ord.  195, 184. 

There  is  a  recognized  distinction  between  a  case  like 
this  and  those  cases  in  which  private  property  is  con- 
demned for  public  use.  The  effect  of  setting  aside  these 
proceedings  is  to  relieve  the  defendant  from  his  just  share 
of  the  costs  of  a  local  improvement  to  his  property,  and 
cast  it  upon  the  other  tax  payers  of  the  city.  This  we  are 
not  willing  to  do  unless  upon  substantial  grounds.  A  mere 
clerical  defect  in  the  evidence  on  which  the  council  acted, 
when  the  substantial  thing  existed  which  the  statute  re- 
quired, does  not  warrant  a  denial  of  their  jurisdiction  in 
the  case. 

A  mfgority  of  the  court  are  of  the  opinion  that  the  or- 
dinance was  valid,  and  that  the  plaintiff  is  entitled  to  ft 
judgment  for  the  amount  of  the  assessment. 

Btokbb,  J.,  dissented,  and  gave  the  following  opinion : 

This  case  is  reserved  from  Special  Term  for  the  opinion 
of  the  judges  upon  the  following  questions : 

First  Was  an  ordinance  of  the  city  council  of  Cincin- 
nati a  valid  exercise  of  power  on  the  part  of  that  body  to 
authorize  the  improvement  of  a  street  at  the  expense  of 
the  adjoining  land  owners,  unless  the  mode  of  assessment, 
whether  it  shall  be  by  front  foot  or  otherwise,  is  first  pre- 
scribed? 

Second.  Is  there  any  legal  evidence  in  the  case  tliat 
the  ordinance  was  passed  by  the  council  upon  the  recom- 
mendation and  approval  of  the  board  of  city  improve- 
ments? 

We  need  not  now  examine  the  proposition  first  stated, 
as  we  have  determined,  in  another  case  while  this  action 
has  been  pending,  that  there  was  a  general  ordinance  of 
the  council  in  force  when  the  proceedings  in  this  cause 
were  had,  which  prescribed  the  mode  of  all  assessments, 
declaring  that  when  the  price  to  be  paid  for  the  contem- 
plated improvement  was  not  specially  assessed  upon  tlie 
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adjoining  property,  it  neverthelesB  was  to  be  regarded  as 
assessed  upon  it  by  the  front  foot. 

The  only  qnestion,  therefore,  we  are  now  to  determine 
is,  can  the  city  council  direct  a  public  improvement  to  be 
made,  and  the  cost  assessed  upon  the  adjoining  lot  owners, 
unless  the  work  has  previously  been  recommended  to  be 
done  by  the  board  of  public  improvements?  This  involves 
the  proper  construction  of  the  city  charter,  and  the  ordi- 
nances that  are  in  force  whi6h  confer  the  power  upon  that 
board  and  prescribe  its  duties. 

Three  commissioners,  one  of  whom  is  elected  annually, 
with  the  mayor  of  the  city  and  the  city  civil  engineer, 
constitute  this  board;  and  by  section  60  of  the  charter 
(Disney,  107),  it  is  declared,  ^'  that  in  all  cities  of  the  first 
class,  where  there  shall  be  a  board  of  city  improvements, 
no  improvement  or  repair  in  relation  to  streets,  sewers,  or 
bridges  shall  be  ordered  or  directed  by  the  city  council, 
except  on  the  report  and  recommendation  of  the  said 
board ;  they  shall  report  from  time  to  time  to  the  council 
when  any  such  improvements  and  repairs  are  necessary  or 
proper,  and  when  an  assessment  is  required  and  the  proper 
amount  to  be  assessed,  and  the  council  shall  take  such  ac- 
tion thereon  as  may  be  deemed  proper.'' 

By  the  same  statute,  the  city  council  were  authorized  to 
prescribe  additional  duties  to  be  performed  by  the  board ; 
and  on  the  17th  March,  1865  (Disney,  265),  an  ordinance  was 
accordingly  passed,  defining  the  duties  and  powers  of  the 
board,  which  ^^gave  them  full  power  and  control  over  the 
streets,  lanes,  and  alleys  of  the  city,  requiring  all  applica- 
tions for  the  establishment  ^  of  grades  or  the  change  of 
grades,  or  the  grading,  paving,  repairing,  or  improvement 
of  the  public  thoroughfares,  to  be  made  to  them,  who  were 
then  required  to  investigate  and  determine  the  propriety 
of  the  proposed  improvement,  causing  an  estimate  of  the 
probable  cost  to  be  made  by  the  city  civil  engineer,  a  copy 
of  v^hich  shall  be  placed  op  file  in  their  office." 

Tliey  were  further  empowered,  if  no  petition  was  pre- 
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sented,  should  tbey  be  satisfied  th^  work  is  proper  to  be 
done  or  tbe  improvements  made,  after  they  have  caused  an 
estimate  of  tbe  cost  to  be  calculated  by  tbe  city  engineer, 
to  present  tbe  subject  to  tbe  city  council  for  tbeir  consid- 
eration. By  section  5  of  tbis  ordinance  tbe  clerk  of  tbe 
board  "  is  required  to  prepare  all  ordinances  and  resolu- 
tions wbicb  shall  be  submitted  to  tbe  council,  and  bis  cer- 
tificate should  be  proof  of  tbe  action  of  tbe  board  on  the 
subject. 

It  is  matter  of  municipal  history  that  before  the  estab- 
lishment of  tbe  board  of  city  improvements,  the  duties 
now  devolved  upon  its  members  were  performed  by  com- 
mittees  of  the  council,  who  examined  the  propriety  of  tbe 
proposed  improvement  and  reported  to  tbe  corporate  body, 
what  is  now  required  to  be  done  by  tbe  board  of  improve- 
ments.    This  imposed  much  labor  upon  tbe  members  of 
the  council,  who  could  not  be  expected  to  devote  the  time 
necessary  to  a  minute  examination  of  the  subject  when  it 
interfered  with  tbeir  ordinary  pursuits.     Consequently, 
there  was  pot  unfrequently  hasty  legislation,  which  pro* 
duced,  unintentionally,  great  injury  to  property,  and  im- 
posed heavy  burdens  upon  its  owners.     Tbis  necessitated 
the  organization  of  the  board  of  city  improvements,  to 
whom  was  properly  confided  the  important  duty  of  exam- 
ining, estimating,  and  carefully  judging  the  work  to  be 
done;  and  its  cost,  as  well  as  its  necessity,  were  to  be  con- 
sidered preparatory  to  the  final  action  of  the  council.   The 
introduction  of  this  new  agency  into  our  municipal  gov- 
ernment was  intended  also  as  a  check  on  tbe  council,  and 
became  a  virtual  restraint  on  tbeir  ordinary  powers;  and 
while  it  gave  this  board  tbe  authority  to  recommend  what 
should  be  done,  it  imposed  upon  it  tbe  responsibility  of 
carefully  and  thoroughly  investigating  tbe  subject. 

The  council,  then,  it  is  clear  to  us,  should  not  act  until  they 
have  first  been  informed  by  the  board  that  their  action  is 
necessary,  and  the  projected  improvements  proper  to  be 
made.    The  recommendation  thus  required  to  be  m^de  by 
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the  charter  gave  jurisdiction  over  the  subject  to  the  coun- 
cil and'  justified  them  in  ordering  the  work  to*  be  done, 
while  it  protected  individuals  £rom  injudicious,  if  not  op- 
pressive taxation. 

We  suppose,  in  all  cases  like  this,  the  action  of  the 
council  is  legislative  and  not  judicial,  and  therefore  noth- 
ing can  be  inferred  to  sustain  it,  but,  on  the  contrary,  every 
fitep  required  by  the  charter  to  confer  the  power  must  be 
proved.  This  was  held  in  Culbertson  v.  City  of  Cincinnati, 
16  Ohio,  574;  McMickm  v.  Same,  4  Ohio  St,  394. 

In  Harbeck  v.  City  of  Toledo,  11  Ohio  St.  219,  the  question 
is  fully  examined  by  Judge  Peck,  who  decided  that  the 
power  conferred  on  municipal  corporations  to  take  private 
property  for  public  use  must  be  strictly  followed,  and  when 
the  statute  giving  the  authority  requires  the  publication  of 
s  notice,  preparatory  to  the  appropriation,  which  require- 
ment was  not  complied  with,  the  appropriation  could  not 
be  sustained.    He  quotes,  amoQg  other  cases.  The  State  v. 
Jersey  City,  1  Dutcher,  810,  and  Bonaparte  v.  Camden  and 
Amhoy  Railroadj  1  Baldwin,  229,  in  both  of  which  it  is  said 
that  the  authority  given  to  the  corporate  body  must  be  strictly 
pursued,  '^  as  it  is  special,  limited,  and  conditional."     This 
decision  is  founded  upon  the  assumption  that  the  jurisdiction 
conferred  can  not  be  sustained  by  implication;  it  must  have 
been  first  acquired  before  it  can  be  legally  exercised,  and 
fiuch  also  was  the  opinion  of  the  court  in  Adams'  Lessees  v, 
Jeffries,  12  Ohio,  258,  where  the  question  was  carefully  inves- 
ti^ted  by  Judge  Lane.  • 

The  right  to  adjudicate  must  appear  before  the  jurisdic- 
tion attaches;  while  it  is  always  the  privilege  of  the  de- 
fendant to  deny  it,  or  show  that  it  did  not  legally  exist. 
^We  fi.nd  the  rule  vindicated  to  its  largest  extent  by  Judge 
Bronson  in  Sharp  v.  Johnson,  4  Hill,  98,  where  the  subject 
is  treated  with  great  clearness  and  ability ;  but  upon  so 
plAin  a  question  it  is  needless  to  multiply  authorities. 

Sefore  the  organization  of  the  board  of  city  improvements, 
there  was  a  time  in  our  municipal  history  when  the  consent 
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of  a  majority  of  the  lot  owners  bounding  on  a  public  street 
was  required  to  authorize  its  improrement,  and  it  was 
always  regarded  that  no  power  existed  in  the  council  to 
order  the  work  to  be  done  unless  that  provision  was  first 
complied  with.  Indeed,  such  power  was  never  otherwise 
exercised,  and  it  would  seem  that  the  recommendation  of 
the  board  has  been  now  substituted,  and  was  intended  to 
protect  the  property  holder  as  well  as  to  confer  jurisdic- 
tion upon  the  council. 

We  have  been  furnished  with  certified  copies  of  the 
proceedings  of  the  council  in  the  case  before  us,  and  it  does 
not  appear  that  the  board  of  city  improvements  took  the 
preparatory  steps  required  by  the  charter,  nor  recom- 
mended the  improvement  to  be  made  for  which  the  de- 
fendant is  assessed.  On  the  contrary,  the  ordinance  seem& 
to  have  been  passed  by  the  sole  action  of  the  council,  as  if 
it  had  originally  been  presented  on  the  motion  of  one  of 
its  mombers.  This  may  have  been  an  oversight,  but  the 
fact  should  substantially  appear  on  the  record  that  what 
gave  jurisdiction  to  the  council  really  existed,  and  was 
before  that  body  when  the  ordinance  w^  passed.  This  is 
not  found  in  the  proceedings,  and  can  not  be  inferred  from 
the  passage  of  the  ordinance. 

We  but  state  the  rule  that  in  the  proceedings  of  any 
tribunal  whose  jurisdiction  is  limited,  the  power  assumed 
must  be  shown  to  exist,  and  conclude,  therefore,  the  ordi- 
nance before  us  is  ultra  vires,  and  the  defendant  can  not 
be  charged  with  the  assessment  made  on  his  property. 
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J^  Bbyant  Walker,  Solicitor  of  the  City  of  Cincinnati,  and 
a  tax-payer  of  said  city,  Plaintiff,  v.  The  City  of  Cincin- 
jTATi,  Cff  AS.  H.  Titus,  Auditor,  and  William  Hooper,  Miles 
Greeitwood,  Eighaed  M.  Bishop,  Philip  Heidelbach,  and 
E.  A.  Fbrqusok,  Trustees  of  the  Cincinnati  Southern 
Railway,  Defendants. 

The  act  of  the  legislature  of  Ohio,  passed  May  4,  1869,  aathorizins^  any 
city  of  the  first  class,  having  a  population  exceeding  one  hundred  and 
fifty  thousand  inhabitants,  to  construct  a  railroad  terminating  in  and 
essential  to  the  interests  of  such  city,  and  to  borrow  as  a  Aind  for  that 
purpose  «  sum  of  money  not  exceeding  ten  millions  of  dollars,  is  not  a 
violation  Kif  section  6,  article  8,  of  the  present  constitution  of  the  State 
of  Ohio,  which  provides,  '*That  the  general  assembly  shall  never  author- 
ize any  eeunty,  city,  towtf,  or  township,  by  a  vote  of  the  citizens  or  others 
wise,  to  become  a  i^kholder  in  any  Joint  stock  company,  corporation, 
or  association  whatever,  or  to  raise  money  for,  or  loan  its  credit  to,  or  in 
aid  of,  any  such  company,  corporation,  or  association." 

The  said  act,  and  the  act  of  March  25, 1870,  supplementary  thereto^  are 
constitutional  and  valid. 

RssBRirai)  FROM  Special  Term. — This  suit  is  brought  for 
4in  injunction  agaiast  the  city  and  the  trustees  of  the  Cin- 
-cinnati  Southern  Railway.    The  petition  recites  the  act  of 
the  legislature,  passed  May  4, 1869,  to  authorize  the  ap- 
pointment of  trustees  and  the  construction  of  the  road,  and 
the  issuing  of  bonds  of  the  city  to  the  amount  of  ten  million 
dollars  for  that  purpose ;  alleges  the  appointment  of  the 
trustees  under  the  act,  and  recites  the  proceedings  of  this 
-court,  as  recorded,  in  relation  to  said  appointment,  stating 
that  the  trustees  have  organized  and  obtained  an  office,  that 
they  have  procured  the  consent  of  the  legislature  of  Tennes- 
fiee  to  build  the  road  through  that  Stat^,  and  applied  to  the 
legislature  of  Eentucky  for  a  like  consent ;  that  the  Ohio 
legislature  have  passed  another  act,  of  March  25, 1870,  sup- 
plementary to  that  of  May  4, 1869,  authorizing  the  city  to  ad* 
vance  fifty  thousand  dollars  to  the  trustees  for  the  purpose 
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of  carrying  into  effect  the  object  of  their  appointment,  to  bo 
repaid  out  of  the  bonds  to  be  re-issued  under  the  original 
act;  that  the  auditor  has  appropriated  a  portion  of  said 
fund,  and  there  remains  a  part  unappropriated;  that  the 
acts  above  mentioned  are  unconstitutional  and  void,  and 
the  advance  of  this  money  a  misapplication  of  the  public 
funds  and  not  a  proper  corporate  use,  and  asking  an  in- 
junction. 

The  defendants  have  demurred. 

Walker  ^  Conner^  for  plaintiff. 

JE.  A.  Ferguson^  for  defendants. 

Taft,  J.  "We  have  presented  for  our  consideration  the 
constitutionality  of  those  acts  by  which  the  city  of  Cin- 
cinnati has  been  authorized  to  construct  the  Southern 
Bailroad,  and  to  expend  money  preliminary  to  its  construc- 
tion by  surveys  and  other  preparations  for  the  work. 

That  the  legislature  regarded  the  road  as  a  matter  of 
public  concern  to  the  city,  and  a  proper  work  to  be  carried 
through  by  taxation  on  city  property,  is  shown  by  the  en- 
actment of  the  law  authorizing  the  issue  of  the  bonds  to 
build  it,  and  the  levy  of  the  tax  to  pay  the  interest  thereon; 
and  that  the  people  of  Cincinnati  entertain  a  like  opinion 
is  also  evinced  by  the  popular  vote,  as  well  as  by  the  pro- 
ceedings of  the  legislative  body  of  the  city. 

The  importance  of  this  project  as  a  Cincinnati  project, 
and  its  public  character  as  a  subject  of  taxation,  are  ques- 
tions, therefore,  which  have  already  been  decided  by  those 
most  deeply  concerned,  and  by  those  who  have  been  espe- 
cially and  primarily  intrusted  with  their  decision;  and  it 
would  require  a  clear  case  against  the  opinions  of  the  city 
and  State  legislatures,  thus  unequivocally  expressed,  to 
justify  the  court  in  contradicting  them  in  its  finding  on 
this  point. 

It  has  been  held  by  our  Supreme  Court  that  the  con- 
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fitraction  of  a  railroad  might  be  a  proper  subject  for  the 
taxation  of  a  municipal  corporation,  independent  of  and 
prior  to  the  restrictions  in  our  present  constitution,  and 
the  issue  of  bonds  and  the  levy  of  taxes  to  pay  the  interest 
on  them  was  enforced  by  a  writ  of  mandamus  since  the 
constitution  of  1851  was  adopted,  the  act  under  which  the 
subscription  was  made  having  been  passed  prior  to  the 
change  in  the  constitution.  If  the  construction  of  a  rail- 
road had  been  a  purpose  beyond  the  scope  of  municipal 
taxation,  the  restriction  in  the  new  constitution  upon  the 
power  of  a  city  to  lend  its  credit,  or  otherwise  assist  a  pri- 
vate corporation  in  its  construction,  would  not  have  been 
jrequired. 

The  form  in  which  such  aid  was  granted  usually  was 
by  lending  bonds  or  money  to  the  corporation  which  was 
constructing  it,  or  by  subscribing  to  its  capital  stock. 
The  railroad  company  was  a  private  corporation  and 
operated  its  roads  for  its  own  profit,  but  the  public  de- 
rived large  incidental  advantages  from  its  use.  In  this 
State  it  has  been  several  times  decided,  that  a  municipal 
corporation  had  an  interest  in  such  a  work  to  justify  a 
municipal  tax  to  aid  in  carrying  it  through.  (2  Ohio  St- 
607,  647,  649;  14  Ohio  St,  472,  479.) 

If,  then,  the  restriction  in  the  present  constitution  against 
the  aiding  or  subscribing  to  the  stock  of  railroad  companies 
by  towns,  cities,  and  counties  had  been  omitted,  the  legis- 
lature might  have  authorized  such  aid  to  railroad  corpora- 
tions. {CassY.  DUloUy  2  Ohio  St.  608;  Cincinnati^  WUming^ 
ton  and  Zanesville  Railroad  Company  v.  Commissioners  of 
Clinton  County y  1  Ohio  St.  77 ;  Fosdick  v.  VUlage  of  Perrys- 
burg,  14  Ohio  St.  478.) 

It  evidently  follows,  from  these  repeated  adjudications, 
that  if  the  legislature,  under  the  old  constitution,  instead 
of  authorizing  municipal  corporations  to  aid  private  cor- 
porations in  constructing  railroads,  by  the  issue  of  bonds, 
or  subscription  to  the  capital  stock  of  such  companies,  had 
authorized  a  city  itself  to  construct  a  railroad  deemed  of 
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pnblic  importance  to  such  city,  and  indispensable  to  it» 
Welfare,  it  would  have  been  constitutional.  The  same  rea- 
son would  have  justified  both  methods  of  securing  the  same 
object. 

It  would  have  been  at  least  as  constitutional  to  have 
authorized  the  city  to  build  the  road,  as  to  have  authorized 
it  to  loan  money  to  a  private  corporation  in  order  that  it 
ipight  build  it.  By  the  latter  plan,  the  accomplishment 
of  a  public  purpose,  through  the  application  of  the  public 
funds,  was  left  dependent  upon  the  good  faith  and  discre^ 
tion  of  a  private  corporation,  whose  legitimate  object  was 
profit  to  its  individual  stockholders.  This  has  long  been 
regarded  as  objectionable. 

The  restriction  in  the  present  constitution  which  is  'sup- 
posed to  prohibit  the  act  authorizing  the  city  of  Cincinnati 
to  build  its  Southern  Railroad,  is  contained  in  the  sixth 
section  of  the  eighth  article,  which  provides,  "  That  the 
general  assembly  shall  never  authorize  any  county,  city, 
town,  or  township,  by  a  vote  of  the  citizens  or  otherwise, 
to  become  a  stockholder  in  any  joint  stock  company,  cor- 
poration, or  association  whatever,  or  to  raise  money  for,  or 
to  loan  its  credit  to,  or  in  aid  of,  any  such  company,  cor- 
poration, or  association/' 

This  restriction  plainly  cuts  off  the  power  to  authorize 
cities  to  loan  their  credit  to  railroad  companies  or  take 
etock  in  them.  The  power  to  authorize  the  city  itself  to 
construct  such  an  improvement,  however,  is  not  mentioned. 

By  the  fourth  section  of  the  same  article,  it  is  provided 
that  "  the  credit  of  the  State  shall  not,  in  any  manner,  be 
given  or  loaned  to,  or  in  aid  of,  any  individual,  association, 
or  corporation  whatever,  nor  shall  the  State  ever  hereafte^c' 
become  a  joint  owner  or  stockholder  in  any  company  or 
association  in  this  State  or  elsewhere,  formed  for  any  pur^ 
pose  whatever." 

Prior  to  the  adoption  of  the  constitution,  "it  was  com- 
petent for  the  legislature,  under  the  constitution  of  1802, 
to  construct  works  of  improvement  on  behalf  of  the  State," 
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as  it  did  the  Ohio  canal,  ^^or  to  aid  in  their  constructiou, 
bj  subscrihing  ,to  the  capital  stock  of  a  corporation  for 
that  purpose/'  las  it  did  in  the  case  of  the  Cincinnati  and 
Whitewater  Canal  Company,  "  and  to  levy  taxes  to  raise 
the  means,  or  by  an  e^iarcise  of  the  same  power  to  author- 
ize a  county  or  township  to  subscribe  to  a  work  of  that 
character  running  through  or  into  such  county  or  town- 
ship, and  to  levy  a  tax  to  pay  the  subscription/'  as  was 
held  in  the  case  of  C.  W.  ^  Z,  JR.  JR,  Co.  v.  Clinton 
County,  1  Ohio  St.  77,  and  S.  f  I.  R.  R.  Co.  v.  NoHk 
Township,  1  Obio  St.  105;  also  several  other  cases,  as  1 
Ohio  St.  153;  2  Ohio  St.  608;  7  Ohio  St  827;  8  Ohio  St. 
894;  14  Ohio  St.  482,  479,  and  still  in  other  cases  which 
need  not  be  cited,  but  which  leave  no  doubt  on  this  ques- 
tion in  the  State  of  Ohio. 

Nothing  can  be  clearer  than  that  this  restriction  upon 
the  State  is  limited  to  its  loaning  its  credit  to  companies 
or  corporations,  and  to  its  ^^  becoming  a  stockholder  in  any 
company."  It  can  not  be  contended  that  the  provision  in- 
tended to  prohibit  the  State  itself  from  accomplishing  di- 
rectly "any  purpose  whatever."  The  extent  of  the  re*- 
striction  is  that  the  State  shall  neither  lend  its  funds  to, 
nor  become  a  member  of,  a  private  corporation  for  any 
parpose  whatever.  Its  power  to  make  necessary  public 
improvements  without  the  agency  of  corporations  remains 
as  it  was  before ;  and  what  it  was  before  we  have  seen 
*  was  not  doubtful. 

We  feel  bound  to  give  a  like  construction  to  the  sixth 
Bection,  which  applies  to  cities. 

They  can  not  be  authorized  now,  as  formerly,  to  lend  their 
'funds  or  their  credit  to,  or  to  become  members  of  trading 
corporations  for  any  purpose  whatever.  But  they  can  be 
authorized  to  expend  their  own  funds  in  making  necessary 
public  improvements  in  the  same  manner,  and  to  the  same 
extent,  as  before  the  adoption  of  our  present  constitution. 

In  our  opinion,  it  follows  logically  and  unavoidably  from 
the  decisions  of  our  own  State,  and  indeed  from  the  cur*- 
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rent  of  authorities  in  other  States,  that  these  acts  are  con- 
stitutional. Upon  a  careful  examination  of  our  present 
constitution,  and  a  comparison,  of  it  with  the  constitution 
of  1802  and  the  adjudications  of  our  courts  under  it,  the 
case  appears  to  our  minds  cle£(r  of  doubt. 

If,  however,  the  case  were  doubtful,  we  should  not  be 
justified  in  pronouncing  the  acts  of  the  legislature  void. 
The  presumption  must  always  be  in  favor  of  the  validity 
of  the  laws  enacted  by  the  State  legislature,  if  the  contrary 
is  not  clearly  demonstrated. 

The  incompatibility  must  be  clear  to  warrant  the  setting 
aside  of  an  act  of  the  legislature  duly  passed.  (C  W.  and 
Z.  R.  jR.  V.  Commissioners  of  Clinton  County^  1  Ohio  St. 
77;  LehmunY.McBride.U  Ohio  St.  591;  10  Ohio,  235; 
11  Ohio  St.  641.) 

In  Lehman  v.  McBridCy  our  Supreme  Court  declared 
"that  while  it  was  the  right  and  the  duty  of  the  judicial 
tribunals  to  give  full  force  and  effect  to  the  organic  law  of 
the  State,  and,  therefore,  to  declare  null  and  void  any 
attempted  acts  of  legislation  which  contravene  the  limita- 
tions imposed  by  the  constitution  upon  legislative  power, 
yet  such  judicial  interference  can  not  be  justified  in  doubt- 
ful cases." 

Such  is  the  uniform  current  of  judicial  authority.  Mr. 
Cooley,  in  his  work  on  Constitutional  Limitations,  87,  88, 
lays  down  the  same  rule. 

It  was  said  in  the  case  of  Sharpless  v.  Philadelphia^  21 
Penn.  St.  R.  164,  which  arose  from  an  attempt  to  resist  a 
tax  levied  to  pay  a  railroad  subscription,  that  an  act  resting 
in  the  discretion  of  the  legislature  will  be  pronounced 
void,  "  only  when  it  violates  the  constitution,  palpably, 
plainly,  and  in  such  a  manner  as  to  leave  no  doubt  or  hesi- 
tation in  our  minds.'' 

And  in  Cheney  v.  Hooser^  9  B.  Mon.  845,  the  court 
declared  that  a  "  tax  must  be  considered  valid,  unless  it  be 
for  a  purpose  in  which  the  conmiunity  taxed  has  palpably 
no  interest.'' 
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"We  are  not  at  liberty  to  use  our  judgment  as  to  what  is 
judicious  for  the  State  to  enact,  or  for  the  people  of  the  city 
to  vote.  Can  we  assume  judicially  that  the  people  of  this 
city  have  no  interest  in  the  Southern  Railroad,  contrary  to 
the  solemn  act  of  the  legislature,  whose  duty  it  was  to 
pass  on  this  very  question,  and  contrary  to  the  vote  of  the 
people  7  Is  this  a  case  in  which  we  can  hold  that  the  State 
legislature  has  clearly  gone  beyond  its  authority?  Wo 
think  not. 

The  'objection  has  been  suggested  that  the  Southern 
Itailroad  is  to  extend  a  great  distance  from  Cincinnati,  and 
beyond  the  limits  of  the  State  of  Ohio.  The  objection  is 
plausible.  But  power  has  often  been  granted  to  cities  to 
operate  beyond  their  corporate  limits  in  order  to  secure 
something  essential  to  their  welfare.  The  city  of  New 
York  was  authorized  to  bring  the  water  of  the  Croton  river 
a  distance  of  forty  miles,  at  the  cost  of  111,000,000 ;  nor  can 
vre  suppose  that  the  exercise  of  such  authority  for  such  a 
purpose  would  have  been  prevented  if  the  Croton  aqueduct 
had  crossed  the  line  of  a  State. 

Cincinnati  has,  in  several  instances,  exercised  authority 
granted  by  the  legislature  to  make  costly  improvements 
beyond  the  corporate  limits.  The  House  of  Refuge  was 
built  under  such  a  law.  The  Infirmary  was  beyond  the 
limits,  also  the  Work-house. 

The  city  was  authorized  to  expend  funds  in  the  purchase 
of  stone  coal  in  the  mines  which  are  not  located  within 
the  corporation,  but  in  different  States,  ^^  and  in  all  the 
necessary  agencies  for  the  procuring,  transporting,  and  de- 
livery of  said  coal"  to  the  city,  for  the  purpose  of  protect- 
ing the  citizens  against  exorbitant  prices  in  the  times  of 
scarcity. 

Cincinnati,  under  a  law  of  the  legislature,  loaned  to  the 
Ohio  and  Mississippi  Railroad  Company,  whose  improve- 
ment lay  principally  beyond  and  outside  of  the  State  of 
Ohio,  a  large  sum  of  money,  and  afterwards  exchanged  its 
l>onds  for  the  stock  of  the  company. 
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Under  a  like  law  of  the  legislature,  the  city  of  Cincin- 
nati has  already  invested  IISO^OOO  in  the  railroad  from  Cin- 
cinnati to  Lexington,  in  the  same  general  direction  as  that 
contemplated  for  the  Southern  Railroad^  and  altogether 
outside  the  State  of  Ohio. 

If  there  were  a  lake  of  good  water  on  the  south  side  of 
the  Ohio  river,  and  if  the  legislature  and  the  city  itself 
were  of  the  opinion  that  the  welfare  of  the  city  required 
that  an  aqueduct  should  be  constructed  by  the  city  to  draw 
pure  and  wholesome  water  from  that  source,  and  the  proper 
legislation  were  had  in  Ohio  and  Kentucky,  it  can  not  be 
doubted  that  the  city  could  raise  the  money  by  taxes,  under 
the  authority  of  such  legislation,  to  do  the  work. 

The  fact  that  it  is  expected  that  the  Southern  Railroad 
will  extend  beyond  the  State  line  a  much  longer  distance, 
or  that  it  is  not  water  which  is  to  be  drawn  by  it  to  Cin- 
.cinnati,  does  not  change  the  principle.  We  do  not  say  that 
this  principle  could  not  be  so  abused  as  to  require  the  in- 
terposition of  the  judiciary  to  restrain  it.  But  we  have 
no' evidence  on  which  we  can  so  find  in  the  present  case. 

The  opinion  of  Judge  Cooley  in  the  case-  of  The  People 
V  SaUmy  in  the  Supreme  Court  of  Michigan,  is  not  incon- 
sistent with  the  decision  we  now  make.  That  opinion  de- 
cided that  the  levy  of  a  tax  to  raise  money  to  give  to  a  rail- 
road company,  either  by  loan,  or  by  subscription  to  the 
capital  stock,  to  hdp  construct  its  road,  is  not  a  proper  use 
for  the  taxing  power,  because  it  is  giving  the  public  fund 
to  a  private  corporation.     (9  Am.  Law  Reg.  487.) 

It  has  no  application  to  a  case  where  the  municipal  cor- 
poration itself  constructs  a  public  work  essential  to  its  own 
welfare,  as  the  learned  judge  has  himself  declared  in  an 
opinion  published  since  that  decision,  in  which  he  says 
"  that  the  power  of  cities  in  Ohio  to  construct  works  of  in- 
ternal improvement,  with  legislative  permission,  has  been 
settled  by  judicial  decision,"  and  "that  there  is  nothing  in 
the  present  constitution  of  Ohio  designed  to  prevent  the 
local  authorities  from  levying  taxes  for  the  construction  of 
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railroads  where  their  own  agencies  are  employed  for  the 
work."  Indeed,  the  opinion  coincides  entirely  with  that 
which  we  have  expressed.  .Nor  is  the  case  of  Whiting  v. 
The  Sheboygan  Railroad  Company,  in  the  Supreme  Court  of 
Wisconsin,  as  published  in  9  Am.  Law  Reg.  156,  in  conflict 
with  our  opinion  as  now  announced. 

In  that  case,  Dixon,  Judge,  giving  the  opinion  of  the 
court,  held  that  a  municipal  corporation  could  not,  under 
the  constitution  of  that  State,  loan  its  funds  to  a  railroad 
corporation,  although  he  expressed  the  opinion  that  it  might 
subscribe  to  the  capital  stock  of  the  company,  because  it 
became  to  that  extent  owner  of  the  improvement,  and  such 
ownership  made  it  public  property. 

It  is  not  necessary  that  we  should  consider  any  such  dis- 
tinction. But  we  may  add  that  we  have  found  no  author- 
ity, and  have  been  referred  to  none,  inconsistent  with  the 
principles  we  have  expressed. 

Upon  the  whole  case,  we  hold  that  "  the  act  relating  to 
cities  of  the  first  class,  having  a  population  exceeding  one 
hundred  and  fifty  thousand  inhabitants,"  passed  May  4, 
1869,  and  the  act  of  March  26, 1870,  supplementary  thereto 
both  of  which  are  recited  in  the  petition,  are  constitutional 
and  valid — ^in  which  opinion  we  are  unanimous. 

Storer,  J.  It  might  be  supposed,  in  a  case  of  so  much 
importance,  that  each  of  the  judges  would  announce  an 
opinion ;  but  Judge  Taft  had  so  exhausted  the  subject,  and 
given  the  individual  views  of  his  associates  so  fully,  com- 
l>ining  them  with  his  own,  that  it  is  scarcely  necessary 
they  should  do  more  than  subscribe  to  his  opinion. 

There  was  one  idea,  however,  it  might  be  proper  to  re- 
fer to  here,  by  the  way  of  illustration,  as  it  was  suggested 
iv^hen  the  case  was  before  the  judges  in  the  consultation 
room.  Suppose  it  was  necessary  to  build  a  bridge  across 
the  Ohio  river  at  this  point,  could  not  the  legislature  au- 
thorize the  city  of  Cincinnati  to  build  it,  provided  the  State 
fyf  Kentucky  would  permit  the  abutments  on  that  side  to 

0.  8.  c.  Bjsr. — ^0 
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be  put  up  ?    It  did  not  appear  to  the  court  there  could 
be  any  doubt  on  that  point. 

Aagans,  J.  The  present  case  has  been  under  advise- 
ment with  the  General  Term  since  the  month  of  October ; 
the  whole  subject  has  been  most  carefully  considered,  in 
view  of  the  magnitude  and  importance  of  the  questions  in- 
volved, as  well  as  the  discussion  of  them  that  has  been  had, 
not  only  before  the  court  but  elsewhere.  The  result  reached 
is  entirely  satisfactory  to  each  member  of  the  court. 


Gborgb  E.  Donotr  bt  al.,  Plaintiffs,  v.  The  Dattok  a5D 
Cincinnati  Eailroad  Company,  Defendant. 

A  railroad  company,  chartered  by  special  act  of  the  legislature,  empow 
ering  the  directors,  among  other  things,  to  transact  all  the  business  of 
the  company*and  to  sell  and  convey  real  and  personal  estate,  and  the 
right  to  complete  any  part  of  the  road  and  put  it  in  operation  which  the 
intereste  of  the  road  may  require,  and  having  a  choice  of  several  routes 
and  ter1|ini,  may  seU  and  convey  to  a  competent  vendee  a  portion  of  iU 
right  of  way  upon  which  no  work  has  been  done  for  a  money  considera- 
tion, and  in  satisfaction  of  ito  mortgage  indebtedness  on  ito  whole  line 
leaving  to  its  creditors  the  part  of  ite  road-bed,  upon  which  the  bulk  of 
its  means  has  been  expended. 

Such  a  sale  and  conveyance  are  not  ultra  vireSy  and  the  corporation  is  not 
thereby  destroyed. 

The  vendee  of  this  right  of  way  having  acquired  and  enjoyed  all  iU 
beneflte  shall  not  afterward  be  allowed  to  foreclose  the  mortgage,  though 
he  still  holds  the  bonds  which  the  vendor  is  entitled  to  have  canceled. 

The  mere  fact  that  the  property  of  the  corporation  was  in  the  hands  of 
a  receiver  at  the  time  of  the  sale,  can  not  affect  the  transaction  if  bona 
fide. 

Eeserved  from  Special  Term. — In  February,  1847, 1848, 
and  1849,  the  legislature  passed  several  acts  by  which  the 
Dayton  and  Cincinnati  Railroad  Company  became  incorpo- 
rated. It  was  known  generally  as  "  The  Short  Line  Rail- 
road," and  is  so  designated.    It  had  power  to  construct  a 
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road  from  Dayton  to  Cincinnati,  though  in  the  first  two  acts 
it  was  called  by  other  names,  and  was  authorized  to  con- 
struct roads  wilh  different  routes  and  termini.  The  board 
of  directors  was  made  "  competent  to  transact  all  the  busi- 
ness of  the  corporation,"  and  to  issue  and  sell  bonds,  etc., 
and  made  capable  "  to  have,  purchase,  receive,  possess,  sell, 
convey,  and  enjoy  real  and  personal  estate,"  etc.,  and  the 
right  to  complete  any  part  of  the  road  and  put  it  in  opera- 
tion which  the  interests  of  the  road  may  require  to  be  first 
completed. 

The  company  was  duly  organized,  located  its  road, 
and  commenced  work  in  1852,  and  in  April,  1853,  a  mort- 
gage upon  the  entire  line  from  Dayton  to  Cincinnati  for 
f  1,000,000  was  made  to  Wm.  J.  McAlpin  and  Peter  Odlin, 
trustees,  to  secure  the  bonds  of  the  company  to  that 
amount,  and  seventy-two  of  them  for  $1,000  each  were  sold 
or  disposed  of  in  the  same  year.  It  appeared  that  about 
$700,000,  obtained  principally  from  stock  subscriptions,  had 
been  expended  within  three  miles  of  Cincinnati,  chiefly  on 
what  is  known  as  the  Short  Line  Tunnel,  and  that  this 
was  about  the  whole  expenditure  of  the  company  in  the 
construction  of  the  road.  ^ 

The  company  became  insolvent  and  unable  to  proceed 
Tvith  the  work.  Donner  and  others,  plaintiffs,  owned 
thirty-eight  of  the  mortgage  bonds  of  the  company,  and 
brought  suit,  in  May,  1859,  to  foreclose  the  mortgage  and 
obtain  payment  of  these  bonds,  and  on  motion  a  receiver 
Tvas  appointed  to  take  charge  of  the  unfinished  road  and 
other  property  of  the  company,  and  the  plaintiffs  obtained 
judgment  and  execution  in  1860  for  nearly  $44,000.  To 
the  action  sundry  judgment  and  other  creditors  were  made 
parties,  who  filed  answers  and  cross-petitions,  and,  among 
other  things,  sought  to  subject  unpaid  stock  subscriptions 
to  the  payment  of  their  judgments. 

In  this  state  of  affairs,  the  Cincinnati,  Dayton  and 
3Sa8tern  Railroad  Company,  known  as  the  "  Eastern  Road" 
and  so  designated  for  convenience,  became  the  owners  by 
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assignment  from  the  plaintiffs  and  others,  both  of  the 
judgment  they  had  obtained  and  also  of  the  bonds  of  the 
Short  Line   Company,  upon  which  the 'judgment  was 
founded,  to  the  number  of  sixty-five,  in  all  $65,000,  and  ac- 
crued interest.    Donner  had  no  decree  for  sale  at  the  time, 
but  was  pressing  his  claim  in  judgment  againt  the  Short 
Line  Company,  while  other  creditors  by  judgment  to  a  large 
amount  were  doing  the  same,  the  company  being  utterly 
insolvent,  as  is  alleged.    It  appears  that  on  the  28th  July, 
1865,  the  Short  Eine  Company,  upon  the  previous  action 
of  the  board  of  directors  appointing  two  of  the  members 
of  the  board  for  that  purpose,  by  written  agreement  and 
conveyance  to  the  Eastern  Company,  reciting  its  owner- 
ship of  the  right  of  way  it  had  acquired,  and  other  rights 
for  the  side  tracks,  depots,  stations,  etc. ;  that  it  had  been 
engaged  at  work  chiefly  near  Cincinnati,  where  it  had 
expended  a  large  amount  of  money  arising  from  stock 
subscriptions;  that  it  had  incurred  liabilities  for  borrowed 
money,  existing  in  part  in  its  mortgage  bonds,  secured  on 
its  entire  road  and  property;  and  that  proceedings  in  fore- 
closure to  sell  the  road  were  pending,  and  it  had  not  the 
moans  or  credit  to  complete  the  road,  but  was  in  imminent 
danger  of  having  its  entire  road  sold  under  the  proceedings 
aforesaid,  in  consideration  of  $55,000  cash  received,  and  of 
further  covenants,  sold  and  conveyed  all  its  right,  title, 
and  interest  in  and  to  so  much  of  the  right  of  way,  road- 
bed and  ground  appropriated  or  intended  for  side  tracks, 
depots,  stations,  and  other  appurtenances  of  the  same,  in 
its  fall  length  and  breadth,  as  extends  and  is  situate  in 
and  from  the  city  of  Dayton,  in  the  county  of  Montgom- 
ery, to  the  town  of  Sharon,  in  the  county  of  Hamilton, 
including  all  its  said  line  and  appurtenances,  situate  and 
lying  between  said  termini  in  Dayton  and  Sharon;   and 
also  the  right  to  locate,  construct,  maintain,  and  operate, 
for  the  exclusive  and  perpetual  use  of  said  party  (the 
Eastern  Company),  its  successors  and  assigns,  a  single  or 
double  track  of  rails  on  and  along  that  part  of  the  right 
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of  way  and  road-bed  of  the  Short  Line  Company  which 
extends  from  the  town  of  Sharon  to  the  point  where  said 
roadway  intersects  the  road  of  the  Marietta  and  Cincinnati 
Railroad  Company.  "It  is  expressly  understood,  never- 
theless, by  both  parties,  to  this  indenture,  that  the  same 
is  not  intended,  or  to  be  construed,  to  pass  or  include  the 
capital  stock  of  the  Short  Line  Company,  or  any  part 
thereof,  whether  paid  or  unpaid,  or  the  franchises  of  the 
Short  Line  Company,  or  the  residue  of  its  right  of  way  or 
its  other  property  not  hereinbefore  granted,  but  the  same 
are  reserved  and  retained  by  the  Short  Line  Company." 

The  agreement  referred  to  in  the  indenture  bears  date 
the  same  day,  and  provides,  in  addition  to  the  considera- 
tion of  the  $55;000  cash  paid  as  set  forth  in  the  deed  above 
recited,  that  the  Eastern  Company  shall  keep  the  Short 
Line  Company,  in  so  far  as  regards  the  directors,  stock- 
holders, and  all  the  franchises  and  property  not  included 
in  that  conveyance,  harmless  and  indemnified  against  the 
payment,  or  liability  to  pay,  or  be  made  answerable  upon, 
the  mortgage  bonds  of  the  Short  Line  Company,  and 
interest,  whether  in  judgment  or  otherwise,  then  owned 
and  held  by  the  Eastern  Company,  to  tUe, amount  of 
4^65,000,  naming  and  numbering  them ;  ^^  It  being  under- 
stood that  neither,  the  said  bonds,  or  the  interest,  or  the 
coupons  thereon,  or  the  judgment  rendered  on  them,  or 
the  mortgage  by  which  they  are  secured,  are  in  any  man- 
ner paid  or  satisfied  in  whole  or  in  part  by  this  contract ; 
bat  the  same  are  to  remain  in  full  force,  capable  of  being 
at  any  time  made  operative  and  available,  either  to  protect 
and  confirm  by  sale  or  otherwise  the  title"  of  the  Eastern 
Company  "  to  the  right  of  way  and  appurtenances  hereby 
sold,  or  in  case  of  the  failure  of  the  title  conveyed  by  said," 
the  Short  Line  Company^  ^^  as  herein  stipulated,  then  to 
become  fully  oper6,tive  figainst  the  said,"  the  Short  Line 
C  ompany,  **  and  all  its  pifoperty  and  franchises,  in  as  full 
and  ample  a  manner  a^  if  this  contract  had  not  been 
miade."     (JpoA  the  happ^^ing'of  the  same  contingency  of 
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failure  of  title,  the  agreement  provided  for  the  repayment, 
or  security  therefor,  of  the  $55,000  paid  as  part  considera- 
tion of  the  conveyance.  The  |55,000  paid  in  money,  it 
is  alleged,  were  distributed  among  the  creditors  of  the 
company. 

Upon  this  security,  the  Eastern  road,  in  November,  1866, 
issued  mortgage  bonds  to  the  amount  of  $2,000,000,  few 
of  which  are  outstanding,  the  balance  having  never  been 
negotiated.  But  the  Eastern  Company  shortly  afterward 
turned  over  all  its  rights  in  the  agreement  and  property 
conveyed  to  it  by  the  Short  Line  Company  to  the  Sandusky 
road,  which,  by  reason  thereof,  as  the  testimony  shows, 
has  made  a  running  arrangement  at  a  considerable  profit 
with  the  Cincinnati,  Hamilton  and  Dayton  Railroad  Com- 
pany, which  is  operating  a  line  of  road  from  this  city  to 
Dayton  by  way  of  Hamilton,  and,  as  may  be  supposed,  the 
Ea3tern  Company  does  not  intend  to  do  Anything  with  the 
property  it  owns  by  virtue  of  this  conveyance  from  the 
Short  Line  Company. 

In  this  suit  various  entries  were  made  and  proceedings 
had,  until  in  March,  1870,  a  decree  for  sale  was  entered  in 
behalf  of  the  Cincinnati,  Dayton  and  Eastern  Company,  on 
the  bonds  held  by  it,  and  motion  was  made  to  set  the 
same  aside.  It  seems  an  appraisement  of  the  property 
mortgaged  was  made,  under  an  order  of  sale,  issued  at 
$270,000,  but  an  order  was  entered  staying  proceedings 
until  the  determination  of  the  motion  to  set  the  decree  for 
sale  aside,  which  was  afterward  done. 

J.  W.  Coleman  et  al.y  stockholders  in  the  Short  Line  Com- 
pany, owning  nine  hundred  and  sixty-six  shares,  shortly 
after  the  consummation  of  this  sale,  viz:  on  the  16th 
October,  1865,  brought  an  action  in  this  court  to  set  aside 
the  conveyance  and  to  restrain  the  Eastern  Company  from 
doing  anything  under  it.  While  this  suit  was  pending,  the 
majority  of  the  stockholders  of  the  Short  Line  Company 
executed  a  paper,  in  which  they  state  that  the  platintiffs  in 
that  suit  do  not  represent  the  subscribers  to  the  paper^  and 
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that  "they  approve  of  the  sale  and  desire  that  the  same 
sh^U  be  in  all  things  confinned,  and  are  ready  to  give  their 
assent  in  any  form.  They  are  satisfied  that  said  sale  was 
necessary  and  judicious,  and  they  regard  it  as  highly  bene- 
ficial to  the  stockholders  and  creditors  of  the  said  Short 
Line  Company/' 

In  this  case  both  corporations  filed  an  answer  in  1 865,  in 
which  they  both  allege  that  the  plaintiffs  represent  the 
only  stock  out  of  eight  thousand  four  hundred  and  fifty- 
nine  shares  opposed  to  the  sale,  and  they  both  ask  the 
court  to  affirm  it. 

On  a  hearing  of  the  cause,  in  April,  1867,  a  temporary 
restraining  order  was  allowed  in  this  cause,  on  the  plaintiffs 
executing  bond  in  f  1,000,  which  was  never  done;  and  on 
the  19th  March,  1870,  a  final  decree  in  favor  of  the  plain- 
tiffs was  entered,  and  a  motion  to  set  that  decree  aside 
duly  made,  and  afterward  granted. 

In  1869,  Richard  Mathers  and  Samuel  Beresford,  execu 
tors  of  George  Mathers,  deceased,  filed  a  creditor's  bill  upon 
a  judgment  they  had  obtained  against  the  Short  Line  Com- 
pany, and  alleged  the  same  was  a  lien  on  all  its  property,  and 
Qpon  which  they  had  levied  an  execution.     To  this  action 
the  plaintifis  made  the  Eastern  Company  and  the  other 
creditors  parties.     They  allege  that  the  sale  to  the  Eastern 
Company  was  void,  and  asked  a  marshaling  of  liens  and  a 
sale  of  the  property  of  the  Short  Line  Company.    To  this 
petition,  among  other  answers,  is  one  filed  by  the  Eastern 
Company,  on  February  20, 1870,  in  which  its  ownership 
of  sixty-six  of  the  mortgage  bonds  of  the  Short  Line 
Company,  including  those  in  the  Donner  judgment,  is  set 
up,  the  provisions  of  the  mortgage  to  McAlpin  and  Odlin 
Btated,  the  priority  of  the  lien  asserted,  and  prays  that  in 
case  any  sale  is  made  that  its  rights  may  be  ascertained 
and  determined,  and  the  amount  of  its  bonds  and  interest 
"be  first  paid  out  of  the  proceeds  of  the  sale  and  other  relief. 
[Nothing  is  said  in   this  answer  about  the  contract,  the 
sale  and  conveyance  to  this  defendant  by  the  Short  Line 
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Company  of  July  28,  1865,  or  of  the  fact  that  it  had, 
before  this  answer  was  filed,  disposed  of  all  its  intergdt 
in  that  agreement  and  purchase  to  the  Sandusky  road. 

To  this  answer  a  reply  is  filed,  that  the  effect  of  the 
sale  and  conveyance  by  the  Short  Line  Company  to  the 
Eastern  Company,  on  July  28,  1865,  was  to  satisfy  and 
pay  said  mortgage  bonds  held  by  the  Eastern  Company  as 
it  alleges. 

No  answer  appears  to  be  filed  by  the  Sh6rt  Line  Com- 
pany iu  this  case. 

At  the  April  term,  1870,  these  causes  on  motion  were 
consolidated,  and  then,  at  the  January  term,  1871,  came  on 
for  hearing,  and  the  causes,  together  with  the  testimony 
taken  before  the  judge  at  the  trial,  were  reserved  to  this 
court. 

It  appears  further,  from  the  testimony,  that  immediately 
on  the  completion  of  the  agreement  of  sale  by  the  Short 
Line  Company  to  the  Eastern  Company,  that  it  set 
about  resurveying  the  line  from  Sharon  to  Dayton,  changed 
the  route  in  some  places,  surrendered  the  old  rights  of  way 
and  took  new  ones,  and  took  new  stock  subscriptions  from 
the  holders  of  stock  in  the  Short  Line  Company  which 
was  surrendered,  and  was  about  to  contract  for  the  build- 
ing of  the  line,  when,  as  it  alleges,  the  injunction  allowed 
in  the  Coleman  case  stopped  the  project,  and  made  it  neces- 
sary to  abandon  the  enterprise ;  but  before  that  time  the 
Eastern  Company  had  become  merged  in  the  Sandusky 
Company,  which,  by  means  of  this  property,  made  a 
very  advantageous  running  contract  with  the  Cincinnati, 
Hamilton  and  Dayton  Company.  It  was  the  imminence 
of  the  contract  to  build  this  road  that  brought  the  Cin- 
cinnati, Hamilton  and  Dayton  Company  to  terms.  Rush 
K.  Sloane  was  and  still  is  the  president  of  the  Eastern  Com- 
pany, as  he  claims,  and  as  such  holds  the  sixty-six  bonds 
of  the  Short  Line  Company,  payment  of  which  is  de- 
manded. He  is,  and  has  been,  also  the  president  of  the 
Sandusky  road,  which  has  reaped  and  is  now  reaping  all 
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the*  very  profitable  advantages,  larger  than  its  cost,  of 
havjng  held  the  property  of  the  Short  Line  Company  as  a 
means  of  obtaining  its  entrance  into  Cincinnati  over  the 
Cincinnati,  Hamilton  and  Dayton  Company  much  cheaper 
than  the  construction  of  an  entrance  of  its  own. 

Burnett  ^  Follett;  B.  B.  Warden,  and  Durbin  Ward,  for 
the  Dayton  and  Cincinnati  Kailroad  Company. 

Champlin  and  Judge  Caldwdly  for  Coleman,  Evans,  et  ah 

Caldwell,  Coppoek  ^  CaldweU,  for  the  judgment  creditors. 

King,  Thompson  ^  Avery,  for  subscribers  to  the  original 
stock. 

Tilden  ^  Maxwell  and  Ware  ^  Disney,  for  the  Cincinnati^ 
Dayton  and  Eastern  Railroad  Company,  and  the  holders  of 
the  bonds  of  the  Dayton  Short  Line. 

Haoans,  J.  The  contract,  sale,  and  conveyance  of  July 
28, 1865,  as  between  the  Short  Line  Company  and  Eastern 
Company  must  be  held  binding  and  valid.  It  does  not  ap* 
pear  well  that  the  Eastern  Company,  after  insisting  in  two 
answers  that  the  contract  is  valid  and  binding,  and  having 
in  the  meantime  given  the  Sandusky  Company  the  benefit 
of  the  same,  by  which  it  has  obtained  a  very  valuable  ad- 
vantage, larger  than  its  cost,  should  come,  in  the  same 
action  in  1870,  and  set  up  the  mortgage  bonds,  and  ask 
that  they  be  paid  again  by  a  sale  of  all  the  corporate 
property  and  franchises  of  the  Short  Line  Company,  and  » 
"by  consequence  be  entitled  to  recover  back  the  (55,000 
cash  which  it  had  paid  for  the  property  it  has  enjoyed  and 
is  now  enjoying,  and  which  has  long  since  been  distributed 
to  the  creditors  of  the  Short  Line  Company.  If  there 
were  nothing  more  in  this  case  than  this,  we  should  hold 
it  to  be  equitable  to  deny  a  sale  on  the  prayer  of  the  East- 
em  Company  to  satisfy  these  bonds. 
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Again,  the  contract  provides  that  only  in  the  contingency 
of  failure  of  title  to  the  part  of  the  property  conveyed, 
the  Eastern  Company  may  set  up  this  claim.  In  any  other 
case  the  bonds  were  to  be  used  to  make  the  conveyance 
operative  and  available.  It  would  be  unjust  to  allow  it 
to  so  use  and  reap  the  advantage  of  the  property  embraced 
in  the  contract,  as  to  make  it  the  interest  of  this  company 
to  demand  and  insist  upon  a  sale  of  the  entire  corporate 
property  of  the  other  party  to  the  contract,  as  though  the 
title  to  the  property  conveyed  had  failed,  which  has  not 
occurred.  We  prefer  to  make  these  bonds  operative  and 
available,  according  to  the  contract,  as  to  the  property  con- 
veyed, and  leave  the  parties  where,  by  the  contract,  they 
have  placed  themselves,  and  to  hold  the  conveyance  and 
subsequent  use  of  the  property  as  substantially  a  satisfac- 
tion thereof.  The  propriety  of  so  holding  is  sustained  by 
the  acquiescence  of  both  companies  for  a  period  of  some 
four  years. 

The  cause  of  Coleman  et  al.^  however,  fairly  presents 
the  question  of  the  validity  of  the  contract  of  July  28, 
1865. 

It  will  be  observed  that  this  contract  embraces  only  the 
corporate  property  of  the  Short  Line  Company,  and  ex- 
presslj  excludes  the  capital  stock,  the  franchises  of  the 
company,  the  residue  of  the  right  of  way  and  other  prop- 
erty of  the  company.  It  is  admitted  that  the  Short  Jjine 
Company  had  expended  mainly  all  its  means  on  the  three 
miles  of  its  line,  including  the  great  tunnel  near  and  in 
this  city,  and  was  unable  to  proceed  with  the  work,  was 
largely  in  debt,  was  harassed  with  suits  of  judgments  and 
taxes  to  a  large  amount,  which  it  was  unable  to  pay,  and 
that  its  creditors,  knowing  the  practical  insolvency  of  the 
corporation,  were  pressing  for  payment  and  threatening  to 
sell  the  whole  property,  which  must  have  resulted  in  a 
fatal  sacrifice  and  loss  to  the  proposed  road.  The  embar- 
rassments surrounding  the  enterprise  at  the  time  were  in- 
surmountable.   The  directors  of  the  company,  to  rid  them- 
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selves  of  the  most  pressing  of  these  demands,  to  save  that 
portion  of  the  property  which  was  the  most  valuable  to 
all  parties,  because  the  most  of  its  means  had  been  ex- 
pended there,  by  this  sale  made  with  the  assent  of  all  its 
stockholders  except  these  parties,  in  fact,  preserved  the 
enterprise  from  ruin,  and  paid  off  one  hundred  and  twenty- 
one  thousand  dollars  of  debts,  leaving  still  in  the  hands 
of  the  company  the  only  available  and  valuable  property 
it  ever  had.  The  proceeds  of  the  sale  went  to  the  credi- 
tors of  the  road.  The  sale  was  unquestionably  highly  ad- 
vantageous to  the  stockholders  and  other  creditors  of  th^ 
company.  The  transaction  presents,  therefore,  a  strong 
claim  that  it  should  be  upheld. 

It  is  objected  that  this  sale  was  destructive  of  the  com- 
pany. "We  do  not  think  there  is  much  force  in  this  ob- 
jection. The  corporation  is  certainly  not  extinct.  It  may 
be  that  the  Short  Line  Company  may  yet  have  the  power 
to  build  its  road  to  Dayton  by  another  route,  as  the  char- 
ters may  give  it  such  an  option.  It  may  even  repurchase 
very  cheap  from  the  Eastern  or  the  Sandusky  Company 
the  property  sold,  or  its  use,  which,  as  it  now  asks  a 
sale,  appears  to  have  no  value  to  it.  The  conveyance 
of  the  right  of  way  was  not  the  grant  of  a  franchise,  but 
of  one  of  the  means  by  which  a  franchise  may  be  enjoyed 
and  passed  by  the  conveyance.  The  Eastern  Company,  it 
IB  admitted,  had  the  unquestion^^ble  right  to  obtain  what 
it  did;  for  it  has  a  franchise  to  construct  and  work  a 
road  from  Dayton  to  Cincinnati,  and  there  is  no  reason 
why  it  may  not  purchase  a  right  of  way  of  the  Short 
Line  Company  as  of  individuals.  The  right  of  way  was 
simply  a  perpetual  easement,  and  all  the  conditions  upon 
which  it  was  originally  obtained  were  neither  defeated  nor 
violated.  (Junction  R,  It.  Co.  v.  RuggleSy  7  Ohio  St.  1; 
Coe  V.  Col.  ^  Ind.  R.  R.  Co.,  10  Ohio  St.  384;  1  Redfield  on 
Railways,  247-251.)  Besides,  by  the  charter,  the  company 
had  the  right  ^^to  commence,  complete,  and  put  in  opera- 
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tion  any  part  of  said  railroad."     The  disposition  of  this 
property  does  not  therefore  destroy  the  enterprise. 

An  examination  of  the  charter  of  the  Short  Line  Com- 
pany shows  that  it  had  the  necessary  power  to  obtain  the 
right  of  way  and  to  make  the  conveyance  in  the  form  and 
manner  it  did.  (2  Bedfield,  692.)  But  it  is  again  objected 
that  the  whole  matter  was  done  by  the  board  of  directors. 
Besides  the  general  power  of  the  directors  over  the  corpo- 
rate property  conferred  expressly  by  its  charter,  we  think 
the  Supreme  Court  of  Ohio  has  settled  this  question  in  the 
cases  of  Hatch  v.  The  Cin.  ^  Ind.  R.  R.  Cc^  18  Ohio  St. 
92,  and  Goodin  v.  EvanSy  18  Ohio  St.  167  where  this  point 
was  made  by  counsel  in  the  argument.  In  the  first  of 
these  cases,  the  grantee  was  not  complaining  of  the  trans- 
action on  that  ground ;  so  here  the  Eastern  Company  can 
not  complain,  as  we  have  seen.  In  the  second  of  these 
cases,  the  power  of  the  board  of  directors  of  the  Short 
Line  Company,  under  that  clause  of  its  charter  which 
empowers  the  directors  "to  transact  all  business  of  the 
corporation,"  passed  under  review.  And  it  was  held  that 
the  board  of  directors  might,  without  referring  the  ques- 
tion to  the  stockholders,  accept  the  provisions  of  section 
14  of  the  act  of  1848,  by  which  they  had  taken  subscrip- 
tions of  real  estate  to  its  capital  stock,  though  they  had 
no  right  to  take  such  subscriptions  under  the  original 
charter.  Adapting  the  language  of  the  Supreme  Court  in 
that  case  to  this,  we  may  well  say :  "  Prom  the  nature 
and  character  of  this  sale,  there  would  seem  to  be  no  ne- 
cessity for  referring  the  question  of  sale  to  the  stock- 
holders. The  disposition  of  the  corporate  property  was 
not  intended  by  the  legislature  to  be  confided  to  the  in- 
dividual corporators,  but  to  the  corporate  body.  The 
charter  states  that  the  directors  shall  be  "competent  to 
transact  all  business  of  the  corporation."  This  sale,  then, 
was  business  of  the  corporation,  which  the  directors 
were  made  "  competent  to  transact."  It  would  seem  that 
the  stockholders  could  not  have  sold  and  transferred  this 
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property.  No  one  was  competent  to  do  it  but  the  board ; 
at  least,  if  the  stockholders  could  do  it  so  might  the  board ; 
and  this  would  seem  to  be  conclusive  that  this  contract 
was  not  ultra  vires.  The  subsequent  assent  and  acquiescence 
of  all  the  stockholders,  except  those  joining  Coleman  in 
this  suit,  representing  but  a  very  small  minority,  furnish 
strong  reason  for  declaring  this  sale  to  be  valid,  as 
undoubtedly  the  transaction  was  to  the  great  advantage 
of  all  the  creditors  of  the  corporation.  And  certainly,  if 
the  board  had  the  power  to'  contract,  it  was  their  duty  to 
sell,  under  the  circumstances  shown  in  the  testimony,  if 
thereby  they  could  at  once  satisfy  the  most  clamorous  of  ' 
the  creditors,  and  pay  their  claims,  and  still  have  all  tha.t 
was  really  valuable  in  the  enterprise  as  far  as  they  had 
carried  it. 

But  it  is  said  the  property  of  the  Short  Line  Company 
was  in  the  hands  of  the  receiver  of  this  court.  Having 
found  that  this  contract  was  not  illegal,  we  do  not  see  how 
the  mere  fact  that  the  property  of  the  corporation  was  ia 
the  hands  of  a  receiver  can  affect  it.  While  he  represen:4a 
the  rights  of  both  creditors  and  stockholders,  he  can  only 
assert  them  when  they  are  affected  by  the  fraudulent  or 
illegal  acts  of  the  board  of  directors,  and  may  repudiate 
illegal  transfers  of  property  by  the  directors  acting  in  the 
name  of  the  corporation.  (Edwards  on  Receivers,  141.) 
The  other  judgment  creditors  are  entitled  to  a  decree  in 
their  favor  against^the  unsold  property  of  the  company ; 
and  the  cause  will  be  remanded  for  further  proceedings  to 
subject  the  unpaid  stock  subscriptions. 

A  number  of  cases  were  cited  to  us  in  argument,  but 
we  find  nothing  fairly  opposed  to  the  views  we  have  ex- 
pressed, and  a  decree  may  be  taken  accordingly. 
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The  Adams  Express  Company,  Plaintiff  in  Error,  v.  A.  S. 

"Wentworth,  Defendant  in  Error. 

A  wrongful  delivery  of  goods  after  an  order  given  by  the  consignor,  founded 
on  the  inability  of  the  consignee  to  pay,  to  stop  in  tranaitUf  renders  the 
carrier  liable ;  and  the  subsequent  receipt  by  the  consignor  of  the  con- 
signee's note  packed  in  blank  with  the  goods,  and  an  attempt  on  his  part 
to  collect  it,  does  not  relieve  the  carrier's  liability  unless  the  note  be  paid. 

Where  the  facts  justify  it,  the  notice  not  to  deliver  constitutes  part  of  the 
carrier's  contract. 

The  plaintiff  below,  the  defendant  in  error,  on  the  23d 
of  November,  1869,  filled  an  order  for  goods  in  favor  of 
one  G.  "W.  Franklin,  of  Leesburg,  Ohio,  amounting  to 
(804.22.  He  packed  in  the  box  a  blank  note  at  three 
months  for  the  amount  of  the  bill,  to  be  signed  by  Frank- 
lin, on  receipt  of  the  goods,  and  returned  by  mail.  The 
next  day  the  defendant's  express  wagon  came  to  the  plain- 
tiff's store,  took  the  goods,  and  the  drivqr  gave  the  usual 
receipt.  Shortly  afterward  the  plaintiff  learned  that  Frank- 
lin was  not  responsible,  and  going  to  the  express  office, 
found  the  managing  agent  out,  but  saw  an  employe,  by 
whom  he  was  told  the  wagon  had  not  yet  reached  the 
office.  The  plaintiff  then,  verbally,  informed  the  clerk 
that  he  wanted  the  goods  held,  and  that  they  were  not  to 
be  delivered.  On  the  same  day  he  wrote  to  Franklin  in- 
quiring as  to  his  financial  condition,  and  stating  in  conclu- 
sion: "  On  receipt  of  your  reply  we  shall  ship  your  goods 
at  once." 

The  plaintiff  supposed  his  order  to  the  express  company 
had  been  observed  until  about  the  8th  of  December,  when, 
having  learned  that  the  goods  had  been  delivered  to  Frank- 
lin, he  went  again  to  the  managing  agent  and  related  the 
circumstances  to  him,  but  was  unable  to  recognize  the 
clerk  to  whom  he  had  given  the  order  to  hold  the  goods, 
nor  was  the  agent  able  to  learn  anything  in  the  matter 
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from  any  employe  of  the  company.  The  plaintiff  had 
probably,  again,  before  that  told  the  agent  not  to  deliver 
the  goods  without  a  written  order. 

It  seems  that  Franklin  was  absent  from  Leesbnrg  when 
the  goods  reached  that  place,  and  that  they  were  in  the 
express  office  there  waiting  his  retarn  some  six  or  seven 
days.  It  was  also  proved  that  by  a  letter  from  Franklin, 
dated  December  3d,  the  plaintiff  received  the  note  sent 
with  the  goods,  duly  signed,  and  on  the  15th  acknowledged 
its  receipt  "in  settlement  of  bill,"  and  offered  Franklin 
four  per  cent,  discount  on  all  money  paid  before  January 
1,  1870.  Also,  that  on  January  1,  1870,  the  plaintiff 
again  wrote  to  Franklin  not  to  pay  any  money  on  account 
hefore  maturity  to  a  certain  former  employe ;  that  the  note 
was  put  into  bank  for  collection  by  the  plaintiff,  but  no 
amount  was  ever  collected ;  and  that  when  the  goods  were 
shipped  and  the  note  matured,  Franklin  was  unable  to  pay 
for  them.  The  agent  of  the  company  testified  that  it  was 
the  custom  when  shipments  were  countermanded  for  the 
shipper  to  show  the  express  driver's  receipt,  which  the 
plaintiff  did  not  do.  On  this  state  of  facts,  the  court  below 
gave  judgment  for  the  plaintiff,  and  exceptions  were  taken. 

Dickson  ^  Murdopky  for  plaintiff  in  error. 

A.  R.  DuitoUy  contra. 

Haoans,  J.  As  the  case  stands,  we  do  not  feel  at  liberty 
to  interfere  with  the  finding  of  facts  made  by  the  judge  below. 
The  plaintiff  in  error  claims  several  propositions  of  law  on 
the  testimony.  It  is  said  here  was  no  sufficient  notice  to 
the  company.  But  we  think  it  fair  to  hold  that  the  notice 
was  sufficient.  Although  the  defendant  in  error  did  not 
have  the  company's  receipt  with  him  when  the  order  to 
hold  was  given,  still  he  might  conclude,  as  the  result  of 
his  efforts  to  stop  the  shipment,  even  if  he  knew  that  the 
surrender  of  the  receipt  was  necessary,  that  its  surrender 
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was  waived,  Kor  was  it  necessary  that  lie  shauld  regain 
the  actual  possession  of  the  goods.  The  notice  constitated 
a  binding  condition,  for  a  breach  of  which  the  carrier  is 
liable.  It  became  part  of  the  contract  of  transportation* 
(Steamboat  Owen  v.  Johnson^  2  Ohio  St.  142.)  Of  the  suffi- 
ciency of  this  notice  we  have  no  doubt.  If  the  plaintiff  in 
error  did  not  desire  to  be  responsible,  after  the  order  to 
stop,  it  might  have  returned  the  goods  to  the  shipper  in- 
stead of  running  the  risk  of  delivery  to  Franklin. 

It  would  seem  that  the  company's  liability  was  complete, 
unless  something  was  done  by  the  defendant  in  error  after 
the  delivery  to  Franklin,  whereby  it  was  so  injured  as  to 
defeat  the  right  of  recovery  against  it. 

It  is  claimed  that  the  receipt  of  the  note  by  the  defendant 
in  error,  which,  in  his  letter  of  December  15,  he  acknowl- 
edged to  be  ^'  in  settlement  of  the  bill/'  is  a  satisfaction  of 
the  debt  and  conclusive  that  he  looked  to  Franklin  alone 
for  payment.  But  this  was  not  a  satisfaction.  {Brown's 
Assignee  v.  TTray,  3  East,  93 ;  Merrick  v.  Bowry^  4  Ohio  St. 
60;  Leach  v.  Church,  15  Ohio  St.  169.) 

It  is  urged  that  this  receipt  of  the  note,  the  retention  of 
its  possession  until  maturity,  and  all  other  acts  of  the 
defendant  in  error  subsequent  to  the  delivery  of  the  goods, 
without  information  thereof  being  duly  communicated  to 
the  plaiutiff  in  error,  preclude  a  recovery.  But  we  think 
not.  !N'o  damage  is  shown  to  have  ensued  thereby  to  the 
plaintiff  in  error.  In  fact,  these  acts  all  looked  to  procuring 
payment  of  the  debt,  and  if  the  defendant  in  error  had 
succeeded,  the  company  would  had  the  benefit  of  his  success. 
That  he  did  not  succeed  can  not  alter  the  case,  as  the 
company  is  in  no  worse  condition  than  before.  Indeed, 
this  defense  is  suba);antially  that  because  the  defendant  in 
error  endeavored  to  collect  from  Franklin  the  amount  of 
their  bill,  and  so  save  the  plaintiff  in  error  harmless  of  all 
or  a  part  of  the  loss,  he  has  thereby  waived  all  right  of 
claim  against  the  company  and  must  bear  the  loss  himself. 

The  Steamboat  Owen  v.  Johnson^  above  cited,  seems  to  us 
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a  stronger  case  in  these  respects  than  the  one  at  bar.  There 
no  question  seems  even  to  have  been  made  upon  the  fact 
that  the  consignor  collected  a  large  portion  of  the  value 
of  the  shipment  from  the  consignee  after  a  wrongful  deliv- 
ery, and  brought  suit  and  recovered  against  the  carrier  for 
an  alleged  balance  due  upon  a  disputed  account,  to  which 
dispute,  which  was  between  consignor  and  consignee,  the 
court  would  not  listen. 

It  is  said  that  Franklin  was  not  insolvent,  and  therefore 
the  consignor  had  no  right  of  stoppage,  and  the  delivery 
being  made  the  matter  is  ended.  The  claim  is  thus  stated, 
as  though  this  were  a  question  of  lien  and  not  of  a  wrongful 
delivery  of  goods.  It  is  enough  to  say,  in  this  connec- 
tion, that  Franklin  was  unable  to  pay  for  the  goods  before 
and  at  the  time  of  their  wrongful  delivery,  and  that  by  such 
delivery  the  vendor's  lien  was  gone,  and  the  injury  ac- 
crued. The  mere  inability  of  the  party  to  pay  for  the 
goods,  even  aftec  their  shipment  is  sufficient  for  the  right 
of  stoppage  in  transitu.  {Benedict  v.  Schaettle^  12  Ohio  St. 
515.) 

On  the  whole  case  we  think  the  judgment  ought  to  be 
affirmed. 

Judgment  affirmed. 


Lacebt  McHugh,  Plaintiff,  v.  The  City  of  Cincinnati, 

Defendant. 

In  April,  1868,  the  plaintiff  was  elected  one  of  the  three  city  oommfi- 
sioners  of  Cincinnati  for  the  term  of  three  years,  with. a  salary  of  $2,000 
per  annum,  under  the  municipal  act  of  1852,  which  was  repealed  by  the 
municipal  code  of  1869,  during  the  term  for  which  he  was  elected.  The 
city  government  was  reorganized  under  the  code  without  the  "  city  com- 
missioners," and  the  city  council  refused  to  pay  to  plaintiff  any  salary 
after  such  reorganization. 

Held^  that  section  728  of  the  municipal  code  of  1869,  providing  that  the 
*  mayor,  trustees,  marshal,  treasurer,  and  all  officers  elected"  and  in 

a  B.  a  UBP.  VOL.  L^IO 
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office  under  the  former  act,  ''should  remain  in  their  respectiye  offices 
and  perform  the  duties  thereof,  under  the  prorisions  of  this  act,  until  the 
time  should  expire  for  which  they  had  been  elected,  and  until  their  suo- 
cessors  should  be  chosen  and  qualifled,*'  did  not  save  the  office  of  "city 
commissioner"  to  the  plaintiif,  becauBe  the  new  code  prorided  for  the 
election  of  no  officer  who  could  be  regarded  as  his  successor,  and  his 
office  was  therefore  abolfehed  by  the  repeal  of  the  act  under  which  he 
was  elected, and  the  enactment  of  the  new  code. 

In  General  Term  on  Error. — The  petition  ehows  that 
the  plaintiff  was  elected  in  April,  a.  d.  I8689  to  the  office 
of  city  commisBioner  took  the  oath,  and  gave  the  bond, 
and  entered  upon  the  duties  of  the  office  for  the  term  of 
three  years,  at  a  salary  of  two  thousand  dollars  per  annum. 
And  that  since  July  1, 1869,  the  city  council  has  refused  to 
pay  the  plaintiff  any  salary,  and  that  on  the  Ist  day  of 
August,  1870,  the  unpaid  salary  amounted  to  $2,166.66, 
for  which  he  sues. 

To  this  petition  the  city  demurs,  and  the  ground  on 
which  the  demurrer  is  sustained  in  argument  is,  that  by 
the  municipal  code  enacted  in  1869,  the  act  creating  the 
office  of  city  commissioner  was  repealed;  that  the  city 
was  organized  under  the  code,  and  the  office  of  city  com- 
missioner has  thus  been  abolished  by  the  legislature. 

The  plaintiff  claims  that  he  is  entitled  to  the  protection 
of  the  provision  that  "the  emoluments  of  no  officer 
whose  election  or  appointment  is  required  in  this  act,  shall 
be  increased  or  diminished  during  the  term  for  which  he 
may  have  been  elected  or  appointed."  (2  S.  &  C.  1521, 
1522,  sec.  88.) 

This  section  continues,  "  Nor  shall  any  change  of  com- 
pensation effect  any  officer,  whose  office  shall  be  created 
under  the  authority  of  this  act,  during  his  existing  term, 

unless  the  office  be  abolished."      This  section  was  con- 

* 

tained  in  the  municipal  act  of  1852,  and  remained  in  force 
until  the  municipal  code  of  1869  was  adopted. 

The  petition  does  not  aver  any  performance  of  duty,  or 
offer  to  perform  duty,  in  the  office  to  which  the  plaintiff 
was  elected  in  tho  time  for  which  he  claims  compensation. 
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But  he  claims  that  the  salary  is  incident  to  the  office,  and 
that  it  is  not  necessary  to  allege  performance  of  official 
duty.  Section  76  of  the  act  of  1852  provided  for  the 
election  of  ^Hhree  city  commissioners^*'  and  prescribed  cer- 
tain daties  to  be  performed  by  them;  that  they  should 
perform  "  such  other  duties  as  the  council  should  by  ordi- 
nance prescribe  ;'*  that  they,  with  the  mayor  and  city  civil 
engineer,  "  should  constitute  the  board  of  city  improve- 
ments, and  receive  such  compensation  for  their  services  as 
the  city  council  might  determine ;"  and  the  board  of  city 
improvements  were  to  exercise  '^  such  powers,  and  perform 
such  duties  in  the  superintendence  and  construction  of 
public  works,  constructed  by  authority  of  the  council,  or 
ordered  by  the  city,  as  the  said  council  might  from  time 
to  time  prescribe." 

By  section  496  of  the  municipal  code  of  1869,  it  is 
provided  that,  "  Whenever  the  council  of  any  city  shall 
establish  a  board  of  improvements,  such  board  shall  be 
composed  of  the  mayor,  the  civil  engineer,  the  stbeet 
COMMISSIONER,  the  chairman  of  the  committee  on  streets  of 
the  city  council,  and  one  resident  freehold  elector  of  the 
corporation,  to  be  appointed  by  the  mayor,  with  the  con- 
sent of  the  council,  for  such  time  as  may  by  ordinance  be 
provided.'* 

Section  497  of  the  same  act  prescribes  "that  it  shall 
be  the  duty  of  the  board  to  supervise  the  lighting,  clean- 
ing, repairing,  and  improving  of  all  streets,  alleys,  public 
squares,'*  and  other  public  property  named,  "  within  the 
corporation,  or  the  control  of  the  council  thereof." 

By  section  61  of  the  new  municipal  code,  "  The  officers 
of  cities  of  the  first  class  shall  consist  of  a  mayor,  solicitor, 
treasurer,  street  commissioner^  police  judge,  prosecuting 
attorney  of  the  police  court,  and  clerk  of  the  police  court, 
all  of  whom  shall  be  elected."  The  section  enumerates 
other  officers  to  be  appointed.  There  is  no  provision  for 
three  "city  commissioners,"  or  for  any  "city  commis- 
Bioner,"  under  that  name. 
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By  section  731  of  the  municipal  code,  the  municipal  act 
of  1852,  under  which  the  plaintiff  had  heen  elected  one  of 
the  three  city  commissioners,  together  with  a  great  num- 
ber of  other  acts,  were  expressly  repealed. 

By  section  728,  "  The  mayor,  trustees,  marshal,  treas- 
urer, and  all  officers  elected  by  the  people,  or  appointed  by 
any  municipal  corporation,  then  in  office,  were  to  remain 
in  their  respective  offices  and  perform  the- duties  thereof, 
under  the  provisions  of  this  act,  until  the  time  had  expired 
for  which  they  had  been  elected,  and  until  their  successors 
should  be  chosen  and  qualified;  but  that  all  such  officers 
should  be  subject  to  such  rules  and  regulations,  touching 
;heir  duties  and  compensation,  as  the  proper  authority  of 
/iny  municipal  corporation  might  provide/' 


Wart  ^  Disney y  for  plaintiff. 

Walker^  Conner  ^  Warrington^  for  defendant. 

Taft,  J.  The  common  council  have  acted  under  the 
municipal  code,  adapting  their  ordinances  to  its  require- 
ments, according  to  which  all  "  street  commissioners  and 
Dther  officers "  have  been  elected  and  have  entered  upon 
the  performance  of  their  duties  under  the  new  code,  which 
commenced  on  the  1st  day  of  July,  1869,  leaving  nothing 
for  the  "c%  commissioners^^  to  do.  The  law  of  1852  had 
been  repealed  expressly.  It  is  claimed  by  the  city  solicitor 
that  there  is  no  place  for  them  under  the  code,  and  that 
their  offices  were  abolished  by  the  repeal  of  the  law  creating 
them. 

If  the  old  act  under  which  their  offices  were  created  had 
been  repealed  by  the  code  without  any  reservation,  the 
offices  would  have  been  abolished,  as  was  held  in  the  case 
of  OhiOy  on  the  relation  of  Flinn^  v.  Wright^  Auditor  of  State, 
7  Ohio  St.  838,  in  regard  to  the  act  repealing  the  act  under 
which  Judge  Flinn  had  been  elected  judge  of  the  criminal 


JANUARY  TERM,  1871.  149 

'HcHugh  V,  Oity  of  CincinnatL 

court.    "We  know  of  no  constitutional  restriction  upon  the 
legislature  in  regard  to  municipal  officers. 

Does,  then,  the  reservation  in  favor  of  the  mayor  and 
others  in  office  during  the  term  for  which  they  were  elected, 
and  until  their  successors  in  office  should  be  elected  and 
qualified,  save  the  three  city  commissioners,  of  whom  the 
plaintiff  is  one  ?  Have  these  three  city  commissioners  any 
successors  under  the  new  code?  If  they  have  not  and  can 
not  have,  when  must  the  term  of  their  office  be  held  to 
expire  if  not  upon  the  organizing  of  the  city  government 
under  the  new  code,  for  they  were  elected  for  three 
years  and  "until  their  successors  should  be  elected  and 
qualified  ?"  K  their  offices  have  not  been  abolished  and 
they  are  still  in,  and  no  successors  can  be  elected,  they 
have  a  permanency.  If  they  have  successors,  who  are 
they?  Many  of  the  duties  which  were  required  of  the 
city  commissioners  devolve  upon  the  different  officers 
elected  or  appointed  under  the  new  code.  But  we  think 
that  the  three  city  commissioners  can  not  be  regarded  as 
having  successors  under  the  new  code,  within  the  meaning 
of  section  28  of  the  act,  which  provides  for  the  continuance 
in*  office  of  the  mayor  and  others  named.  If  they  have 
any  successor  it  must  be  the  street  commissioner.  But  if 
these  three  city  commissioners,  under  the  old  law,  could  be 
succeeded  by  one  street  commissioner,  they  could  not  con- 
stitute a  part  of  the  new  board  of  improvements,  with  the 
mayor,  engineer,  chairman  of  the  improvement  committee, 
and  resident  elector  to  be  named  by  the  mayor.  K  they 
were  to  be  taken  into  that  board,  it  would  not  be  what  the 
code  provides.  K,  on  the  other  hand,  we  were  to  attempt 
to  administer  the  law  on  the  plan  of  preserving  the  old 
board  till  the  term  of  its  members  should  Expire,  we  should 
find  no  less  trouble.  These  three  city  commissioners  would 
go  out  of  office  one  at  a  time,  leaving  that  board  imperfect, 
and  there  could  be  no  introduction  of  the  new  officers 
elected  under  the  code,  as  that  would  make  a  board  such 
as  neither  act  has  ever  provided  for» 
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On  the  whole,  we  think  that  the  purpose  of  the  new  law 
was  to  repeal  the  old  act  as  to  the  office  of  city  commis- 
sioners, and  abolish  the  office,  the  consequence  of  which 
was  also  to  abolish  both  the  duties  and  the  salary. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court 
has  been  refused. — ^Ens.] 


H.  S.  &  W.  S.  Smith  v.  Dalton,  Coleman  &  Co. 
FuRNESs,  Bkinley  &  Co.  V.  The  Same. 

A.,  left  Ohio  with  his  family  for  Kew  York,  with  the  intention  to  return  if 
he  could  compromise  with  his  creditors  there,  or  to  remain  if  he  could  not 
do  so  and  could  get  employment,  neither  of  which  contingencies  hap- 
pened. Attachments  were  levied  on  his  real  estate  in  Ohio^  and  he  shortly 
afterward  rempred  to  Kentucky. 

Seltlf  that  he  was  not  a  non-resident  of  Ohio  within  the  meaning  of  the 
foreign  attachment  law. 

Here  non-residence  for  any  length  of  time,  unless  aided  hy  some  unequivo- 
cal act  showing  intention  not  to  return,  will  not  cause  the  loss  of  domicile 
in  the  State. 

Ko  bond  was  given  according  to  S.  &  S.  693. — i^uer^,  is  this  proceeding  in 
error  well  taken  7 

Error  to  Special  Term. — The  facts  are  presented  in  the 
opinion  of  the  court. 

Matthews  ^  Bamsey^  for  H.  S.  &  W.  S.  Smith. 

Thomas  T.  Heathy  for  Furness,  Brinlej  &  Co. 

Ahram  Brower,  for  Coleman. 

Haoans,  3.  These  cases  stand  on  the  same  question. 
They  are  foreign  attachments,  issued  October  81, 1870,  and 
levied  upon  real  estate  in  this  city,  against  Charles  J.  Cole- 
man, one  of  the  defendants;  and  the  question  is,  whether 
he  is  a  non-resident  of  this  State  within  the  meaning  of 
the  Code,  and  presents  itself  on  his  motion  to  dissolve. 
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■which  was  overruled  by  the  judge  at  Special  Term,  and  ex- 
ceptions taken. 

The  jud^e  at  Special  Term  made  a  special  finding  of 
facts  on  the  evidence  adduced  at  the  hearing : 

"That  Charles  J.  Coleman,  in  consequence  of  the  failure 
of  business  of  the  firm  of  Dalton,  Coleman  &  Co.,  and  par- 
tially infiuenced  by  the  advice  given  to  him  by  George  W, 
Jones,  as  set  forth  in  the  affidavit  of  said  Jones,  went  to 
New  York  to  seek  employment,  and  also  to  make  an  effort  to 
obtain  a  compromise  with  the  creditors  of  said  firm,  intend- 
ing to  return  to  Cincinnati  if  he  could  effect  a  compromise 
with  the  creditors,  and  to  remain  in  New  York  if  he  ob- 
tained employment  and  could  not  effect  a  compromise — ^his 
intentions  being  conditional.  That  he  remained  in  New 
York  until  about  the  middle  of  June,  1870,  without  em- 
ployment and  without  effecting  the  compromise,  when  he 
removed  to  the  *  Gate  wood  Farm,*  in  Campbell  county, 
Kentucky,  where  he  continues  to  reside  with  his  family. 
That  while  iu  New  York  he  wrote  to  H.  P.  &  W.  P.  Smith 
a  letter  which  is  attached  to  the  affidavit  of  W.  P.  Smith." 

Referring  to  this  letter,  dated  October  17, 1870,  it  appears 
that  Coleman  discussed  with  the  Smiths  the  value  of  an 
interest  in  this  city  he  had  inherited,  and  assured  them  it 
was  worth  nothing;  and  stated  he  was  unable  to  obtain 
employment,  and  was  living  on  the  charity  of  his  wife*s 
relatives,  and  expresses  regret  that  they  would  not  com- 
promise. 

The  advice  of  Jones  to  Coleman,  referred  to  by  the  judge 
in  the  finding  of  fact,  was  to  the  effect  that  Jones  told 
Coleman,  about  May,  1870,  that  in  the  estimation  of  the 
business  men  of  this  city,  the  failure  of  Dalton,  Coleman 
&  Co.  was  brought  about  by  the  personal  habits  of  Cole- 
man himself,  and  he  was  looked  upon  with  distrust  and 
aversion,  and  he  would  find  it  hard,  if  not  impossible,  to 
get  a  situation  here,  where  his  way  was  hedged  up ;  and 
Jones  then  advised  him  to  leave  this  city  and  go  to  some 
other  place,  where  he  could  enter  business  again  under 
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more  favorable  circumstances.  Jones  suggested  New 
York)  St.  LouiSy  and  Chicago  as  favorable  points.  Oole- 
man  assented  to  these  views,  and  the  next  day  he  and  his 
wife  went  to  New  York  with  their  baggage,  and  remained 
there  until  about  November  20, 1870,  when  Jones  leased 
to  Coleman  the  *  Gatewood  Farm,'  in  Kentucky,  where  he 
removed  November  25, 1870,  to  be  used  as  a  dairy  and  a 
home,  and  he  still  resides  there. 

As  a  conclusion  of  law  from  the  foregoing  facts,  the 
judge  "finds  that  the  said  Coleman  was  not  a  resident  of 
New  York,  or  a  uon-resident  of  Ohio,  at  the  date  the  at- 
tachments were  issued,  and  that  the  attachments  ought  to 
be  dissolved,  which  is  done.**  In  looking  into  the  affida- 
vits, there  are  intimations  that  Coleman  intended  to  return 
to  this  city  at  all  events.  The  error  assigned  is  that  the 
judge,  at  Special  Term,  ought  not  to  have  granted  the 
motion  to  dissolve  the  attachments. 

The  attachment  was  issued  on  October  81, 1870,  and  if 
Coleman  was  then  a  non-resident,  within  the  meaning  of 
the  attachment  law,  it  was  good.  It  is  said  the  actual  non- 
residence  of  the  defendant  must  determine  the  right  to 
an  attachment,  although  it  may  be  admitted  his  domicil 
for  many  purposes  may  be  in  Ohio;  and  that  unless  this 
view  of  the  law  is  adopted,  a  creditor  will  be  frequently 
without  ftny  remedy  against  his  debtor.  In  support  of 
this  view  the  cases  of  Isham  v.  Gibbons^  1  Bradford,  69; 
Haggart  v.  Morgan^  1  Selden,  422 ;  Holmes  v.  Greene^  etc.^ 
7  Gray,  299,  and  Whitney  v.  Sherbonij  12  Allen,  111,  are  cited 
to  us.  But  one  of  these  (1  Selden,  422)  is  a  case  founded 
upon  an  attachment,  where  that  distinction  is  fairly  recog- 
nized, and  the  court  quotes,  with  approval.  The  matter  of 
TkompsoUy  1  Wend.  45,  and  Frosty.  Brisbin^  19  Wend.  14. 
The  question  of  residence  has  frequently  arisen,  both  in  this 
country  and  in  England,  to  determine  the  succession  of  per- 
8o;ial  property  or  jurisdiction  as  to  the  settlements  of  estates 
or  the  right  to  vote,  etc.,  and  it  would  not  be  profitable  to 
discuss  them  in  this  connection,  for  one  may  have  a  resi- 
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dence  for  one  purpose  and  not  another.  Bat  in  determin- 
ing whether  a  party  is  a  resident  or  non-resident  within  the 
meaning  of  the  attachment  law,  the  question  as  to  his 
domieile  is  not  always  involved.  A  man  may  have  a  resi- 
dence which  is  not  in  law  his  domicile.  *^  Domicile  includes 
residence,  with  an  intention  to  remain,  while  no  length  of 
residence,  without  the  intention  of  remaining,  constitutes 
domicile."     (Drake  on  Attachment,  sec.  58.) 

There  can,  then,  be  but  one  question  for  us  to  determine, 
viz :  whether  Coleman  had  the  intention  of  remaining  in 
New  York  at  the  time  the  attachment  was  issued. 

In  this  case  there  can  be  no  question  but  that  Coleman's 
residence  was  in  Ohio  before  he  went  to  New  York.  Now, 
it  depends  on  all  the  facts  and  circumstances  of  the  case 
whether  he  then  lost  it.  It  is  not  enough  that  he  should 
leave  his.  place  of  abode  in  Cincinnati,  and  should  go  to 
New  York  to  seek  a  new  residence  {Pfoutz  v.  Corafordj  86 
Penn.  St.  420);  for  he  does  not  thereby  acquire  a  new 
residence,  but  still  retains  the  old  one.  "  Residence,'*  says 
the  court,  in  the  case  just  cited,  ^^  is,  indeed,  made  up  of 
fact  and  intention.  It  is  not  broken  by  seeking  another 
abode,  but  continues  till  the  fact  and  intention  unite  in 
another  abode  elsewhere."  And  this  court  has  recognized 
the  same  doctrine  in  Eagan  v.  Lumsden^  etc.y  2  Disney« 
168,  where  it  is  said,  ^'  that  absence  from  one's  home  for 
years,  when  the  party  left  with  the  intention  to  return,  if, 
in  the  meanwhile,  the  intention  to  return  is  not  destroyed 
by  some  unequivocal  act,  signifying  a  purpose  to  change 
the  domicile,  does  not  defeat  this  right  to  claim  his  former 
residence  as  if  it  had  never  been  interrupted  by  his  ab- 
Behce."  The  mere  intention  to  remove,  without  actual  re- 
moval, will  not  avail,  any  more  than  the  fact  of  removal 
without  the  intention  to  acquire  a  new  residence.  And  one 
can  not  be  said  to  have  acquired  a  new  residence  until  he  has 
lost  the  old  one.  The  very  fact  that  Coleman's  remaining 
in  New  York  was  contingent,  and  that  that  contingency 
had  not  happened  when  these  attachments  were  sued  out^ 
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would  seem  to  be  decisive  in  the  views  which  we  have  ex- 
pressed. And  we  are  satisfied  that  not  until  he  resolved 
to  remove  to  Kentucky,  and  did  so,  did  he  lose  his  resi- 
dence in  Ohio.  But  this  was  after  the  attachments  were 
issued. 

la  this  issue,  the  burden  of  proof  is  on  the  plaintiflb, 
and  the  fact  of  non-residence  must  be  made  out  to  the  sat- 
isfaction of  the  court.    {Canton  v.  PaigCy  9  Ohio  St  897.) 

We  do  not  think  the  party  has  done  so ;  for  besides  the 
faot  that  Coleman  had  valuable  interests  here,  there  are 
declarations  of  an  intention  on  his  part  to  return  to  Ohio 
while  he  was  in  New  York.  Our  attention  has  been  called  to 
the  fact  that  there  is  no  compliance  with  the  amended  act 
relating  to  proceedings  in  error  in  this  class  of  cases.  (S.  & 
S.  598.)  We  find  that  no  bond  has  been  given.  This  may 
be  fatal  to  this  proceeding  in  error.  We  have  preferred, 
however,  to  dispose  of  the  case  on  its  merits. 

The  judgment  must  be  affirmed. 


The  Eagle  White  Lead  Company,  Plaintiff,  v.  The  Citt  of 

Cincinnati  et  al.,  Defendants. 

Spring  fltredt  was  originally  laid  out  and  opened  twelve  feet  in  width  from 
Court  to  Hunt  atreet,  and  in  1844,  James  Hunt,  the  proprietor  of  the  prop* 
erty  on  the  eaat  side  of  said  street,  in  making  a  lease  for  ten  years  to 
Heming  of  the  ground  now  owned  by  the  plaintiff,  reserved  for  an  ad- 
dition in  width  to  said  street  a  strip  of  ground  twenty-eight  feet  wide^ 
which  he  threw  open,  increasing  the  width  of  Spring  street  to  forty  feet. 
In  1848,  the  said  Hunt  agreed  with  the  holders  of  said  leasehold  that  the 
strip  of  twenty-eight  feet  of  ground  might  be  reduced  to  eighteen  feet, 
leaving  the  street  thirty  feet  in  width,  agreeing  that  they  should  have  a 
private  right  of  way  over  said  strip  of  ground ;  and  Spring  street,  of  the 
full  width  of  thirty  feet,  has  been  open  and  used  by  the  public  as  a  publio 
street  since  1844,  and  is  now  so  used. 

Seldf  that  said  strip  of  ground,  eighteen  feet  in  width,  is  to  be  regarded  as 
part  of  Spring  street  aad  public  property. 
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The  plaintiff  owned  the  Eagle  White  Lead  Works,  erected  upon  its  lot 
fronting  on  Spring  street,  one  hundred  and  thirty  feet  north  of  Court 
street,  Cincinnati.  The  improvements  upon  the  plaintiff's  lot  were 
valuable,  and  were  erected  in  1852.  In  1868,  the  city  council,  by  ordi- 
nance, changed  the  grade  of  Court  street  from  the  grade  esti^blished  in 
1833,  so  that,  at  its  intersection  with  Spring  street,  it  was  nineteen  feet 
above  the  old  grade,  making  the  grade  of  Spring  street,  f^om  the  plain- 
tiff's premises  to  Court  street,  an  ascending  one,  and,  though  practicable 
less  convenient  as  an  access  to  plaintiff's  property  than  it  was  before. 

Seldj  that  the  right  of  the  plaintiff  in  Court  street  and  in  Spring  street, 
from  plaintiff's  property  to  Court,  was  merged  in  that  of  the  public,  and 
that  the  injury  resulting  to  the  plaintiff  from  such  lawful  improvement 
in  Court  street  is  speculative,  and  too  remote  to  be  made  the  foundation 
of  a  recovery  against  the  city. 

This  suit  was  brought  to  recover  damages  from  the  city 
caused  to  the  improvements  of  the  plaintiff,  upon  a  lot 
fronting  on  Spring  street,  between  Hunt  and  Court  streets, 
bj  raising  the  grade  of  Court  street  at  its  intersection  with 
Spring  street.  The  grade  of  Court  street  was  raised  in 
connection  with  Gilbert  avenue,  and  other  street  improve- 
ments in  Deercrcek  valley,  some  nineteen  feet  at  the  point 
where  it  passes  the  street  on  which  the  plaintiff's  lot  is 
situated.  The  plaintiff's  lot  is  one  hundred  and  thirty- 
eight  feet  north  from  Court  street.  It  is  claimed,  by  the 
plaintiff,  that  the  raising  of  Court  street  rendered  it  neces- 
sary to  raise  the  street  in  front  of  its  premises ;  and  that 
in  consequence  of  raising  the  street  in  front  of  the  lot  of 
the  plaintiff,  its  improvements,  which  were  valuable  and 
permanent,  would  have  to  be  taken  down  and  raised  to  a 
corresponding  level. 

The  question  of  damages,  on  the  hypothesis  that  the 
plaintiff  was  entitled  to  be  indemnified  for  the  loss  sus- 
tained by  such  change  of  grade  of  Court  street,  was  sub- 
mitted to  a  jury,  who  found  a  verdict  for  $1,700.  The 
plaintiff  also  claims  a  private  right  of  way,  in  the  east, 
eighteen  feet  of  the  ground  opened  and  used  as  part  of 
Spring  street,  and  that  he  is  therefore  entitled  to  be  regarded 
as  an  owner  whose  property  fronts  upon  Court  street.    The 
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question  whether  the  city  Ib  liahle  to  the  plaintiff  for  such 
damages  has  been  reserved  to  this  General  Term,  on  a 
motion  to  enter  judgment  against  the  city  for  the  amount 
assessed  by  the  jury. 

TUden  ^  Goodman^  for  plaintifil 

Walker  ^  Conner^  for  defendant. 

Taft,  J.  By  the  agreed  statement  of  facts  accompany- 
ing the  reservation,  it  appears : 

"That  the  title  of  the  property  of  the  plaintiff  is  derived 
from  the  following  leases  and  deeds,  which  are  annexed  to 
the  statement,  viz :  lease  from  John  Frazer,  trustee,  to  Hem- 
ing;  lease  from  Heming  to  Conklin;  lease  from  Hunt  and 
Pendleton  to  Conklin;  lease  from  Hunt  to  Conklin;  deed 
from  Hunt  to  Conklin,  Wood  k  Elstner;  deed  from  Wood 
k  Elstner  to  Eagle  White  Lead  Company.  The  agreement 
between  Conklin,  Wood  k  Co.  to  Hunt  is  offered  in  evi- 
dence,  subject  to  the  decision  of  the  court  as  to  its  rele- 
vancy, admissibility,  and  effect. 

"It  is  agreed  that  the  space  of  thirty  feet  or  more,  now 
open,  has  been  open  and  unobstructed  to  the  same  extent 
that  it  now  is  ever  since  the  date  of  the  lease  to  Heming, 
in  the  locality  of  the  street  called  for  in  that  lease,  and  has 
during  all  that  time  been  used  by  those  of  the  public  de- 
siring to  pass  that  way  as  a  public  street. 

"It  is  also  admitted  that  the  plat  annexed  to  said  state- 
ment is  a  correct  exhibit  of  the  location  of  the  streets  and 
property  in  that  vicinity." 

To  understand  the  claims  of  the  plaintiff  as  an  owner  of 
a  private  right  in  the  eighteen  feet  of  Spring  street,  it 
is  necessary  to  give  an  outline  of  the  history  of  Spring 
street  and  of  the  plaintiff's  title. 

In  1844,  Spring  street,  extending  south  from  Hunt  to 
Court  street,  was  only  twelve  feet  wide,  and  it  ran  parallel 
to  Broadway,  and  distant  about  one  hundred  and  seventy 
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feet  eastwardlj  from  it.  On  the  east  side  of  this  Spring 
street,  there  was  a  lot  of  land  belonging  to  James  G.  Hunt, 
then  in  the  hands  of  a  trustee  for  him,  extending  along 
Court  street  some  three  hundred  and  twenty  feet,  and  along 
the  east  side  of  Spring  street  three  hundred  feet.  In  Jan- 
uary, 1844,  John  Frazer,  the  trustee  of  James  G.  Hunt, 
made  a  lease  to  one  Wellman  for  ten  years  of  a  lot  distant 
one  hundred  and  thirty-two  feet  north  from  Court  street, 
and  fronting  on  Spritig  street  thirty  feet.  In  August  of 
1844,  Frazer,  as  trustee,  granted  a  further  lease  to  Hem- 
ing  of  a  portion  of  the  residue  of  the  lot,  and  the  entire 
residue  of  what  was  called  the  "  tanyard  lot,"  and  extend- 
ing northwardly  from  the  Wellman  lot,  on  the  east  side  of 
Spring  street  about  one  hundred  and  twenty-four  feet,  for 
fifteen  years.  At  this  time  there  was  granted,  by  the  trus- 
tee of  Hunt,  a  strip  of  ground  twenty-eight  feet  wide  from 
the  west  side  of  the  Hunt  tract,  lying  next  east  of  Spring 
street,  and  extending  northwardly  from  Court  street  to 
the  north  line  of  the  Hunt  tract;  so  that,  in  front  of  the 
premises  granted  to  Wellman  and  Heming,  there  would 
be  a  street  forty  feet  wide,  extending  to  Court  street,  and 
north  from  said  premises  to  Hunt  street.  Spring  street 
would  be  but  twelve  feet  in  width. 

In  August,  1848,  Conklin,  Wood  k  Wood  purchased 
from  Hunt  the  interest  of  both  the  lessor  and  lessees  under 
said  leases.  Hunt,  who  had  succeeded  his  trustee,  made  a 
lease  of  the  premises  for  a  term  after  the  expiration  of  the 
former  leases.  At  this  time  it  was  agreed  that  the  twenty- 
eight  foot  strip  of  ground  should  be  cut  down  to  eighteen 
feet,  so  as  to  make  a  road  or  street  thirty,  instead  of  forty 
feet  wide.  This  lease  granted  the  premises  by  a  descrip- 
tion bounding  them  on  the  west  by  Spring  street,  but  ex- 
cepted from  it  a  strip  of  ground  eighteen  feet  wide,  running 
from  north  to  south  along  the  west  side,  which  strip  of 
ground  was  declared  in  the  lease  reserved  to  be  used  as  a 
private  street  between  said  Hunt  and  said  Conklin,  Wood 
&  Wood. 
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Conklin,  Wood  &  Wood  occupied  the  premises  till  1853; 
ihey  then,  with  John  Elstner,  purchased  the  reversion  from 
Hunt,  and  received  a  deed  from  him.  No  provision  was  in- 
serted in  that  deed  for  the  eighteen  feet,  but  the  premises 
were  bounded  on  the  original  twelve  feet,  or  Spring  street, 
although  the  forty  foot  street  was  referred  to  as  described 
in  the  lease  to  Heming.  It  was,  however,  stipulated,  in  a 
paper  executed  at  the  same  time,  ^^that  they  would  keep 
open  for  their  mutual  benefit  a  strip  of  land  eighteen  feet 
wide  off  the  east  side  of  Hunt's  tanyard  lot,  and  that  they 
would  mutually  bear  the  expense  of  paving  or  grading 
Court  street  in  front  of  said  eighteen  foot  strip/* 

But  it  appears  that  from  1844  this  street  has  been  open 
at  least  thirty  feet  wide,  and  all  the  while  used  by  the  pub- 
lic as  a  street,  and  that  it  is  now  so  used.  Without  going 
further  into  the  history  of  Spring  street,  and  the  variety 
of  arrangements  as  to  its  width,  but  taking  into  considera- 
tion the  fact  that  this  Spring  street  has  been  open  and 
traveled  as  a  public  street,  for  at  least  the  width  of  thirty 
feet,  for  twenty  years  and  more,  we  think  that,  under  all 
the  circumstances,  the  intention  that  it  should  be  a  street 
was  long  since  established,  and  that  it  could  not  be  lawfully 
closed  up.  This  dedication  was,  in  the  view  we  take  of  it, 
complete  and  accepted  prior  to  the  act  of  1865,  requiring 
the  acceptance  of  dedications  by  ordinance. 

We  conclude,  therefore,  that  the  plaintiff  has  no  such 
private  ownership  in  the  eighteen  feet  as  to  claim  the  rights 
of  an  owner  of  a  lot  fronting  on  Court  street. 

As  to  the  question  whether  a  plaintiff  can  recover  fop 
damages  consequent  upon  an  improvement  of  a  street  on 
which  his  property  does  not  front,  it  is  proper  to  consider 
what  has  been  decided  in  our  courts  on  the  subject  of 
damages  caused  by  changing  grades  of  streets,  and  on 
what  grounds  the  decisions  have  been  placed.  In  England, 
and  in  other  States  than  Ohio,  it  has  been  held  that  a 
municipal  corporation  has  full  power  over  the  improve- 
ment of  streets,  and  may  raise  or  depress  the  grades  with- 
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out  liability  to  the  owners  of  property  fronting  on  the 
Btreets.  In  Ohio,  our  courts  have  not  doubted  that  the 
municipal  corporations  had  full  power  over  the  grades  of 
the  streets,  and  could  raise  or  depress  them  at  pleasure ; 
but  they  have  determined  that  if  a  grade  has  been  once 
established,  and  the  owner  of  property  fronting  upon  the 
street  has  erected  improvements  suited  to  the  established 
grade,  and  the  city  changes  such  established  grade  so  as  to 
cut  off  or  injure  the  access  to  the  improvements  from  the 
street,  the  owner  may  recover  damages.  This  is  an  ex- 
ception to  the  common  law,  as  held  in  England,  and  other 
States  of  this  country,  but  it  is  well  established  in  Ohio. 
The  principle  does  not  apply  to  improvements  made  by  an 
owner  before  a  grade  has  been  established.  He  is  bound 
in  such  a  case  to  anticipate,  at  least,  any  reasonable  change 
of  grade  from  the  natural  surface,  and  if  he  erects  his  im- 
provements so  low  or  so  high  as  not  to  suit  such  reason- 
able grade  when  established,  he  can  recover  no  damages. 

'So  decision  of  our  courts  has  gone  so  far,  hitherto,  as  to 
give  damages  to  owners  of  property  not  fronting  on  the 
street  whose  grade  has  been. changed;  and  we  do  not  feel 
justified  in  enlarging  the  exception  which  our  courts  have 
introduced  into  the  common  law.  If  we  should  enlarge  it 
80  as  to  give  damages  on  other  streets  than  those  on  which 
the  property  fronts,  it  would  be  difficult  to  fix  any  practical 
limit,  or  to  tell  how  many  suits  would  be  brought  against 
a  city  whenever  it  should  venture  to  improve  a  street.  The 
cost  of  litigation  and  damages  would  be  greater  than  the 
cost  of  the  improvements. 

The  ground  on  which  our  Ohio  courts  have  given  dam- 
ages is,  that  a  man  whose  property  bounds  upon  the  street 
has  a  peculiar  interest  in  the  street,  to  which  he  has  ad- 
justed his  improvements.  That  this  doctrine  does  not 
extend  to  the  making  of  the  access  to  an  owner's  property 
less  convenient  by  a  change  -in  the  location  of  a  road  near, 
but  not  upon,  the  land  of  the  owner,  was  decided  in  the  late 
case  of  Jackson  v.  Jackson,  16  Ohio  St.  163.     In  that 


160  SUPERIOR  COURT  OP  CIKCINNATL 


Eiigle  White  Lead  Co.  v.  City  of  Cincinnati  et  a1. 

■■  — ■■  ■  ■ '  ■  III  ■■■     -I       ■ 

case  it  was  shown  that  the  road  which  passed  through  the 
plaintiff's  premises  was  changed,  not  on  his  premises,  but 
itnmediately  on  leaving  his  premises,  so  as  to  make  his 
egress  or  ingress  from  and  to  his  home  much  less  convenient 
than  by  the  old-established  road. 

The  court  say,  page  168:  "  The  private  rights  of  the  owner 
of  lands  in  the  adjacent  highways,  upon  principle,  are  the 
same  as  those  of  the  owner  of  lots  in  towns  to  the  adjacent 
streets.  In  either  case  they  are,  to  a  great  extent,  modi- 
fied by  attending  circumstances.  Such  owner  has  a  private 
right  of  access  to  and  from  the  street  or  highway;  and 
when  he  has  made  improvements  on  his  land  with  direct 
reference  to  the  adjoining  highway  as  then  established,  and 
with  reasonable  reference  to  its  prospective  improvement 
and  enjoyment  by  the  public,  he  has  a  private  right  of  way, 
or  passage,  to  and  from  the  highway  as  it  then  exists ; 
and  any  substantial  change  in  the  highway,  to  the  injury 
of  such  passage  or  way,  is  an  invasion  of  his  private  prop- 
erty; and  this  private  right  extends  so  far  as  the  reason- 
able and  convenient  use  of  the  adjacent  highway ;  but  be- 
yond such  necessary  use  thereof,  the  private  right  is 
merged  in  that  of  the  public.  Especially  must  this  be  so, 
when,  as  in  this  case,  the  alteration  of  the  road  com- 
plained of  is  not  adjoining  the  lands  of  the  plaintiff,  and 
the  injury  thereto  is,  at  most,  remote  and  consequential.'* 

The  same  principle,  we  think,  applies  to  the  present 
case.  If  the  plaintiii's  property  is  rendered  less  eligible  by 
a  necessary  improvement  of  Court  street,  on  which  its 
property  does  not  bound,  by  reason  of  the  consequent  in- 
crease of  the  grade  of  Spring  street  from  the  property  of 
plaintiff  to  Court  street,  the  injury  is  too  remote  to  be 
compensated,  and  the  private  right  of  the  plaintiff  must, 
to  that  extent,  be  regarded  as  merged  in  that  of  the  pub- 
lic. If  Spring  street  should  be  graded  up  in  front  of  the 
plaintiffs  property  without  his  consent,  and  the  access  to 
its  improvements  should  be  thereby  cut  off  or  injured,  a 
case  would  be  made  within  the  principle  of  the  Ohio  decis- 
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ions.  But  the  simple  fact,  that  the  plaintifi,  in  passing 
along  Spring  street  to  Court  street,  now  encounters  an 
ascent  instead  of  a  descent  as  before,  is  not  a  ground  of  re- 
covery, although  it  should  appear  that  plaintifi's  property 
was  made  less  valuable  by  the  change. 

A  finding  of  damages  in  such  a  case  must,  at  least,  be  re* 
garded  as  speculative  and  very  uncertain.  It  is  not  claimed 
that  the  access  to  plaintiff's  property  by  Spring  street  is 
cat  off.  The  grade  is  not  very  steep  at  present;  and  the 
worst  that  can  be  claimed  is,  that  for  hauling  heavy  loads, 
the  draft  is  more  severe  than  it  was  before. 

From  the  statement  of  facts,  we  are  satisfied  that  no 
damages  have  been  shown  which  entitle  the  plaintiff  to  a 
recovery. 


Thomas  Bainb  akb  wifb  v.  John  Bickhtt  and  wnra. 

A  married  woman,  tenant  for  years,  may,  hj  Joining  her  hoiband  with  her, 
maintain  a  suit  against  the  lessor  for  the  specific  performance  of  a  con- 
tract to  convey  the  fee  to  her,  and  when  the  purchase  money  is  paid,  can 
compel  the  execution  of  a  oonreyanoe,  in  the  absence  of  a  covena&t  to  do 
so  sooner. 

The  lessor  enooarages  the  permanent  improyement  of  property  by  tenants 
for  years,  in  expectation  of  their  being  allowed  to  purchase  the  fee,  and 
afterward  contracted  accordingly. 

ffeU  that  the  estoppel  agunst  his  afterward  refusing  to  couTey  the  fee,  oa 
the  ground  that  the  plaintiff  was  a  married  woman,  ran  with  the  land, 
and  a  subsequent  purchaser  from  him,  advised  of  all  the  facts,  was  bound 
thereby. 


Erbor  to  Spscial  Tbrx. — ^The  facts  appear  in  the  opia* 
ion  of  the  court. 

Tapk  ^  JSealy,  for  plaintiff  in  erron 

(X  D.  Coffin,  contra. 
a  Sb  a  Bxr^—ll 
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Hagans,  J.  This  cause  presents  the  same  facts  and 
questions  as  White  v.  Bickett,  reported  post  p.  170,  with 
the  additional  question — ^the  lease  having  been  made  to  one 
Honohan,  and  now,  by  regular  assignment,  having  become 
vested  in  Mrs.  Baine,  whether  the  court  could  enforce  the 
contract  in  her  favor.  It  was  claimed  that  this  could  not 
be  done,  as  she  was  a  married  woman,  and  that  there  was 
no  mutuality  in  the  contract. 

The  proof  shows  that  Thomas  Baine  attended  both 
jneetings  of  the  tenants  on  the  18th  and  14th  of  February, 
acting  in  behalf  of  himself  and  his  wife,  and  he  would  be 
bound  to  pay  for  the  land.  There  was  a  cottage  on  the 
lot  in  controversy,  worth  $1,500  or  $1,600,  put  there  under 
the  same  circumstances  stated  in  White  v.  Bickett.  In  all 
other  respects  this  case  stands  on  the  same  footing  as  that. 

Is  this  contract  then  wholly  inoperative  so  far  as  the 
wife  is  concerned?  We  think  not.  The  terms  of  the  con- 
tract do  ^not  require  that  either  a  deed  should  be  executed 
by  Bickett  on  the  one  hand,  or  notes  or  mortgages  by  the 
renters  on  the  other.  Bickett,  by  retaining  tjie  title,  has 
adequate  security  for  the  performance  of  the  contract  as 
to  the  payment  of  the  purchase  money,  and  when  the  con- 
tract is  once  completed  by  the  plaintiff  he  will  be  bound 
to  convey.  And  there  seems  to  be  no  sufficient  reason, 
under  the  circumstances,  that  Mrs.  Baine  should  be  de- 
prived of  the  advantage  of  this  contract,  having  tendered 
$400,  and  being  willing,  ready,  and  able  to  pay  the  balance 
as  it  matures,  simply  because  she  is  a  married  woman,  un- 
less there  is  some  plain  opposing  principle.  It  would,  it 
seems  to  us,  be  unjust  in  the  highest  degree,  to  give  Bick- 
ett, after  all  that  appears  in  this  case,  the  benefit  of  those 
expenditures  without  cost  to  him,  especially  when  they 
add  to  his  security  for  the  faithful  performance  of  the 
terms  of  the  contract,  and  indeed,  together  with  the  mo^uey 
partly  paid,  give  him  the  means  on  his  part  to  enforce  it 
against  the  plaintiffs,  while  the  bringing  of  this  suit  gives 
him  the  right  to  do  so. 
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We  think  this  a  clear  case  for  the  application  of  the 
doctrine  of  an  estoppel  in  pais.  There  can  be  no  doubt 
but  that  both  Archbishop  Purceil,  while  he  owned  this  land, 
and  Bickett,  while  acting  as  his  agent,  and  as  owner  of 
these  leases,  encouraged  these  tenants  to  make  substantial 
improvements  on  their  respective  lots,  in  hope  and  under 
the  promise  of  the  right  to  buy  the  fee  at  a  fair  price. 
And  with  a  full  knowledge  of  all  these  facts,  the  contract 
of  February  14th  was  made  with  Mrs.  Baine,  by  which  these 
hopes  were  rendered  absolute  and  certain.  Certainly  the 
archbishop  would  have  been  estopped  from  setting  up  the 
defense  made  by  Bickett  in  this  case.  In  good  faith  the 
archbishop  would  be  bound  to  carry  out  the  understanding 
if  he  now  owned  the  property.  To  hold  otherwise  would 
be  to  hold  that  he  would  have  the  right  to  perpetrate  a 
fraud  on  this  plaintiff,  which  it  is  the  very  purpose  of  an  es- 
toppel to  prevent.  For,  on  the  faith  of  this  understanding, 
these  tenants  erected  substantial  improvements.  There 
was  a  change  of  conduct  on  their  part,  which  would  not 
have  occurred  but  for  these  promises.  {McAfferty  v.  Cono* 
rer,  7  Ohio  St  99;  Morgan  v.  SpangleVj  14  Ohio  St.  102.) 

A  party  will  be  concluded  from  denying  his  own  acts  or 
declarations,  which  were  expressly  designed  to  influence 
the  conduct  of  another,  and  did  so  influence  it,  and  when 
such  denial  will  operate  to  the  injury  of  the  latter.  And 
in  such  a  case,  in  good  conscience  add  honesty,  the  party 
ought  not  to  be  permitted  to  gainsay  his  admission.  And 
this  obligation  thus  imposed  upon  Archbishop  Purcell,  the 
propriety  and  force  of  which  he  always  recognized,  must 
be  equally  binding  upon  Bickett,  who  is  his  grantee  and 
privy.  His  title  is  subject  to  all  the  consequences  of  the 
state  of  things  at  the  time  of  the  conveyance  to  him.  For 
these  consequences  adhere  to  the  land  and  are  transmitted 
with  the  estate,  and  Bickett,  when  he  acquired  the  title^ 
took  it  subject  to  the  burden  which  the  existence  of  the 
facta  imposed  upon  it,  of  which  he  was  fully  advised. 
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{Douglass  v.  Scotty  5  Ohio  St.  19 ;  Bococh  and  Wife  v.  Gavet/j 
8  Ohio  St.  270;  KitzmiUer  v.  VanRenssdaer,  10  Ohio  St  68.) 

Other  considerations  were  adverted  to  on  the  argament, 
hat  they  do  not  conflict  with  the  views  we  have  ezpresaed 

Judgment  affirmed. 


CnBiSTiAK  Hauser,  Plaintiff  in  Error,  v.  Gottubb  MBTZ0SBy 

Defendant  in  Error. 

In  A  fait  on  •  promissory  note»  the  answer  was  thai  "the  defendant  denies 

all  the  allegations  of  the  petition.'' 
Beldy  that  such  an  answer  was  eqaivalent  to  the  general  issue,  and  did  not 

authorize,  under  the  Oode,  proof  of  special  matter  hj  way  of  defense. 
W  hen,  hy  consent  of  both  parties,  a  Jury  is  waived,  and  a  cause  snbmitted  to 

the  court,  neither  party  can  subsequently  withdraw  his  waiver  and  d^ 

mand  a  jury,  unless  for  special  reasons  to  be  determined  by  the  court. 

Errob  to  Spsoial  Term. 

KehUr  ^  Whitman^  for  plaintiff  in  error. 

Forrest  ^  Lindemann^  contra. 

Storbr,  J.  Two  qpestions  are  presented  hy  the  hill  of 
exceptions  filed  in  the  cause,  judgment  having  been  ren- 
dered for  the  plaintiff  by  the  court  below. 

The  action  is  upon  a  promissory  note  made  by  Jacob  k 
Brill,  payable  to  the  defendant  or  his  order,  for  $1,291.15, 
and  alleged  to  have  been  indorsed  by  him  to  the  plaintiff. 
The  answer  is,  ^^  that  the  defendant  denies  all  the  allega- 
tions set  forth  in  the  petition  and  asks  judgment.''  I^o  set- 
off or  counter-claim  is  set  up,  nor  any  denial  of  indebted- 
ness. 

On  the  trial  below,  it  appears  the  defendant  attempted 
to  prove  the  note  was  a  forgery,  and  was  allowed  to  do 
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«o,  notwithfitanding  he  had  virtually  admitted  its  gen-r 
uineaeBs  hy  not  specifically  denying  the  existence  of  the 
note.  This  privilege  granted  to  the  defendant  involved 
the  fact  whether  the  note  was  genuine  or  not,  and  made  it 
necessary^  on  that  issue,  for  the  judge  to  state,  that  in  all 
cases  of  a  criminal  nature,  the  court  or  jury  trying  the  case 
must  be  satisfied  beyond  a  reasonable  doubt,  and  that  on 
the  hearing  of  this  case  the  rule  he  suggested  would  govern 
him.  In  this,  we  think,  he  was  clearly  right.  Although 
the  preponderance  of  the  testimony,  when  no  crime  is 
charged,  is  the  rule  to  determine  ordinary  actions,  yet  where 
it  is,  the  testimony  should  be  free  from  all  reasonable  doubt. 

We  are  satisfied  that  no  error  was  committed  in  thus 
adhering  to  the  decisions  of  our  courts  in  similar  cases. 
(Lexington  Insurance  Company  v.  Pavery  16  Ohio,  824;  Strader 
et  al.  V.  Mullane  et  al.^  17  Ohio  St.  626.) 

We  think  that  the  answer  was  what  would  be  regarded, 
before  the  Code,  as  the  general  issue ;  and  it  was  a  prin- 
ciple of  the  Oode  to  do  away  with  mere  traverses,  and 
compel  the  defendant  to  set  out  in  his  answer,  in  a  sub- 
stantial manner,  his  whole  defense.  Here  the  plaintiff  was 
not  advised  of  what  the  defendant  intended  to  do,  and  as 
was  said  in  Knox  County  Bank  v.  LloycTs  AdmWs^  18  Ohio 
8t.  865,  such  a  pleading  should  be  disregarded. 

Another  error  is  assigned,  that  the  court  would  not 
grant  a  trial  by  jury,  though  requested  to  do  so  by  the 
defense. 

We  find  the  case  was  regularly  set  down  to  be  tried  on 
submission  and  had  been  for  several  terms ;  witnesses  had 
been  summoned  and  preparation  made  by  the  parties  to 
dispense  with  a  jury.  This  we  have  always  held  to  be  a 
waiver  by  both  parties  of  a  jury  trial,  and  ought  not,  ezr 
oept  in  special  eases,  to  permit  either  party  to  withdraw  his 
consent  to  a  submission.  If  we  did  not  adhere  to  this 
rule,  it  would  be  difficult  to  limit  parties  in  their  appUca- 
tion  for  a  nm  prim  trial. 

When  li  fiAM  ii  oqm  fmlj  1^  tp  thjs  cpurty  and  is  set 
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down  by  the  counsel  of  both  parties  to  be  heard,  it  is  bat 
just  that  it  should  abide  the  result  of  a  trial  before  the 
tribunal  they  have  selected. 
Judgment  affirmed. 


R.  W.  Lampton  et  al.  v.  W.  T.  'Siokqlb. 

Where  an  action  waa  for  money  and  for  apeclal  and  general  relief,  and  an 
account  of  partnership  transactions  was  asked,  and  a  reference  was 
ordered,  an  accoant  taken,  and  a  report  made  and  confirmed,  the  taxing 
and  apportionment  of  coats  were  in.  the  diacretion  of  the  court  under  aeo* 
tion  554  of  the  Code. 

Where  a  Judgment  was  rendered  on  such  a  report  for  the  plaintiflT,  without 
any  allowance  of  compensation  to  the  referee,  the  judgment  as  to  the 
costs  was  irregular,  and  the  court  had  power,  on  a  motion  of  the  referee 
made  at  a  subsequent  term,  to  modify  the  Judgment  aa  to  coata,  and  allow 
a  reaaonable  feey  and  order  the  plaintiff  to  pay  it. 

This  cause  went  to  General  Term,  on  a  petition  in  error, 
to  reverse  an  order  of  one  of  the  judges  at  Special  Term, 
taxing  the  referee's  fee  of  |350  in  the  case,  and  ordering 
the  plaintiff  to  pay  it. 

King,  Thompson  ^  Avery,  for  plaintiffi  in  error. 

A.  iZ.  Dutton,  for  defendant  in  error. 

Taft,  J.  This  order  was  entered  at  the  November 
term.  The  case  arose  out  of  a  partnership  in  iron  manu- 
fiicture  in  Carter  county,  Kentucky,  carried  on  under  the 
name  of  the  ^^  Star  Furnace." 

The  plaintiff  brought  a  suit  to  compel  a  settlement  of 
the  partnership  concern.  It  involved  a  wide  investigation. 
In  June,  1868,  on  the  plaintiff's  motion,  the  referee  was 
appointed,  and  proceeded  unddr  the  order  to  take  volumin- 
ous  testimony  and  make  an  elaborate  investigation.    In 


JAmJART  TERM,  1871.  167 

Lampton  et  al.  v.  Nichols. 

May,  1870,  he  filed  his  final  report,  finding  a  balance  of 
aboat  two  thousand  dollars  in  favor  of  the  plaintiff.  On 
motion  of  the  plaintiff,  this  report  was  confirmed  in  July, 
1870,  and  a  judgment  taken  in  favor  of  the  plaintiffs  for 
the  amount  as  reported  by  the  madter  with  their  costs 
therein  expended,  but  without  any  allowance  to  the  referee 
for  his  services. 

In  November,  1870,  the  referee  finding  himself  left  out 
of  the  decree  made  the  motion  to  which  the  plaintiffs  ob- 
ject, asking  that  he  be  allowed  a  fee  for  his  services  as 
referee,  and  that  inasmuch  as  the  defendant  was  insolvent, 
and  the  labor  had  been  done  at  the  instance  and  for  the 
benefit  of  the  plaintifi*,  the  plaintiff  be  required  to  pay  it. 
There  is  no  complaint  of  the  amount  of  the  fee,  and  the 
voluminous  character  of  the  report,  with  the  accompanying 
evidence,  indicates  that  the  fee  is  reasonable. 

The  plaintifi's  raise  two  objections  to  this  order : 

1.  That  it  requires  the  plaintiff  to  pay  the  fee,  and  not 
the  defendant. 

2.  That  the  order  was  made  after  the  term  at  which 
the  decree  of  confirmation  was  entered. 

As  to  the  first  point,  it  raises  the  question  whether  the 
court  has  such  power  over  the  costs  as  to  protect  its  officer, 
and  require  the  parties  for  whom  services  have  been  ren* 
dered  to  pay  for  them. 

The  Code  provides  (section  661) :  "  That  where  it  is  not 
otherwise  provided,"  by  statute,  '^  costs  shall  be  allowed, 
of  course,  to  the  plaintifi'  upon  judgment  in  his  favor,  in 
actions  for  the  recovery  of  money  only,  or  for  the  recovery 
of  specific  real  and  personal  property.''  Section  562  pro- 
vides for  particular  cases  which  have  no  relation  to  this 
case,  and  section  558  provides  that,  ^^  costs  shall  be  allowed, 
of  course,"  to  the  defendant  upon  a  judgment  in  his  favor, 
in  the  cases  comprehended  under  sections  551,  552. 

Section  554  provides  that, ''  In  other  actions  the  court 
may  award  and  tax  costs,  and  apportion  the  same  between 
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the  pAiiJeB  on  the  same  or  adverse  sides,  as  in  its  dlscretioD 
it  maj  think  right  and  equitable." 

The  present  case,  in  our  opinion,  fialls  under  section  554, 
and  not  under  551.  It  is  not  ^^an  action  for  the  recovery 
of  money  only."  It  is  not  such  in  its  nature,  nor  is  the 
precipe  so  indorsed.  The  indorsement  is  ^^  an  action  for 
money  and  specific  and  general  relief."  It  is  not  for  money 
only,  and  ^^  relief"  is  the  very  element  in  a  case  which 
renders  it  necessary  that  a  court  should  have  discretion  in 
making  the  order  in  regard  to  costs.  We  are  satisfied  that 
the  court  had  in  this  case  a  discretion  in  the  taxation  and 
judgment  for  costs,  and,  moreover,  that  it  would  not  be 
going  beyond  a  legitimate  exercise  of  its  power  to  provide 
that  the  referee  should  be  paid  his  fee  if  either  party  was 
able  to  pay  it,  or  if  there  was  any  fund  in  the  case  suffi* 
cient  to  pay  it. 

As  to  the  second  question,  whether  the  court  could 
entertain  the  motion  to  allow  the  referee  a  proper  fee  in 
this  case  after  the  term  at  which  the  judgment  was  ren* 
dered,  there  is  some  difficulty,  as  our  practice  has  not  fur- 
nished precedents.  By  section  289  of  the  Code,  it  is  pro* 
Tided,  ^^  That  the  referees  shall  be  allowed  such  compen- 
sation for  their  services  as  the  court  may  deem  just  and 
proper,  which  shall  be  taxed  as  a  part  of  the  costs  in  the 
case." 

There  is  a  distinction  between  a  judgment  for  costs  and 
a  judgment  for  the  debt  or  damages.  An  entry  of  a  judg- 
ment, without  any  provision  for  the  costs,  would  be  an  ir* 
regularity;  and  we  think  that  this  judgment  for  costs, 
without  making  any  allowance  for  the  referee,  who  had 
done  more  than  all  others  in  the  case,  and  whose  fee  was 
the  priaeipal  item  to  be  taxed,  was  an  irregular  judgment 
as  to  costs,  and  as  such  was  liable  to  be  set  aside  and  re- 
taxed  on  motion.  The  distinction  between  that  part  of 
the  judgment  which  relates  to  costs  and  that  which  relates 
to  debt  or  damages  is  well  established  by  numerous  decis- 
ions in  Kew  York,  and  the  power  of  the  court  to  set  aside 
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the  judgment  for  costs,  and  correct  it  by  a  re-taxation, 
without  disturbing  the  judgment  for  the  damages,  has  also 
been  settled  after  a  variety  of  decisions.  (5  How.  Pr.  233 ; 
20  How.  Pr.  215;  17  Abb.  87;  16  Barb.  658.)  The  earlier 
oases  held  that  an  irregularity  in  taxing  costs  made  the 
entire  judgment  irregular,  and  so  liable  to  be  set  aside  on 
motion.  But  a  distinction  is  well  established  between  the 
judgment  for  costs,  and  that  for  debt  or  damages. 

The  taking  a  judgment  on  a  report  of  a  referee  without 
assessing  the  fee  to  the  referee,  we  regard  as  an  irregu- 
larity in  the  judgment  for  costs,  for  which  the  referee  has 
a  right  to  move  to  set  aside  the  judgment  as  to  costs  and 
have  a  re-taxation.  There  is  a  propriety  in  allowing  the 
referee  to  have  such  an  irregularity  corrected,  for  the  rea- 
son that  though  entitled  to  have  the  benefit  of  the  judg- 
•  ment  for  costs,  he  is  not  so  a  party,  as  to  be  chargeable 
with  want  of  diligence  in  not  pressing  for  his  fee  after  he 
has  discharged  his  dqty  by  filing  his  report.  He  is  enti- 
tied  to  rely  upon  the  justice  of  the  counsel  and  the  court 
to  provide  for  his  reasonable  compensation  as  a  part  of  the 
costs  in  the  case,  as  expressly  required  by  the  statute. 

The  Code  expressly  provides  that  the'  court  may  vacate 
or  modify  its  judgments  after  the  term,  "for  mistake,  neg- 
lect,  or  omissions  of  the  clerk,  or  irregularity  in  obtaining 
ajudgment  or  order."  (Sec.  534,  8d  clause.)  And  this  is 
in  accordance  with  the  practice  previous  to  the  pr^nt 
Code.    {Hunt  v.  Yeatman,  8  Ohio,  16;  Beynolds  v.  Stan^ 

berry,  20  Ohio,  844.)  «        .     ^       ^ 

The  judgment  of  the  judge  at  Special  Term  is  affirmed. 
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JoEN  BicEETT  AND  WiFB,  Plaintiffs  in  Error,  v.  Thokas 

Whitb,  Defendant  in  Error. 

A.  eeixed  of  lands  occupied  by  hit  lessees  for  terms  of  years,  conveys  the 
fee  to  £.  Subseqaently,  in  B.'s  presence,  and  with  his  oral  aoqaiescenoci 
A.  gives  a  promise  in  writing  to  the  tenants  of  a  privilege  of  purohas* 
of  the  fee  by  them  on  easy  terms.  B.  afterward  refuses  to  recognise  the 
Agreement. 

Seld^  that  under  the  circumstances  A.  acted  as  the  duly  authoriaed  agent 
-of  B.,  and  the  written  promise  was  good  within  the  statute  of  frauds. 

That  a  written  agreement,  signed  by  the  party  to  be  bound  thereby,  though 
•only  accepted  orally  by  the  other  party,  is  good  within  the  statute,  and 
that  there  is,  in  such  a  case,  no  such  want  of  mutuality  as  to  invalidate 
^  the  contract.  » 

That  where  one  party  refuses  to  recognize  the  terms  of  a  contract  or  to  be 
^und  thereby,  it  is  sufBoient  for  the  other  party,  in  a  suit  of  spedfio 
performance,  to  prove  ability,  readiness,  and  willingness  to  perform  the 
contract  on  his  own  part.  No  tender  need  be  proved  if  it  were  certain  to 
be  refused. 

Errob  to  Special  Tbrm. — ^The  facts  appear  in  the  opinion 
of  the  court. 

JP.  Ballf  and  Ydple  ^  Healy,  for  plaintiffs  m  error. 

StaUo  ^  KUtredge,  contra. 

Hagans,  J.  This  is  a  suit  for  the  specific  performance 
of  a  contract.  The  evidence  in  the  cause  shows  that  on 
the  8d  of  January,  1855,  John  B.  Purcell,  Roman  Catholic 
Archbishop  of  Cincinnati,  by  John  Bickett,  his  attorney  in 
fact,  leased  to  Thomas  White,  a  lot  of  twenty  by  sixty- 
eight  and  one-half  feet,  on  the  west  side  of  Cutter  street, 
in  said  city,  lying  three  hundred  and  fifteen  feet  north  of 
Court  street,  and  being  part  of  the  "  Goshom "  property, 
the  title  to  which  was  for  a  long  time  in  litigation,  which 
was  ended  after  the  execution  of  this  lease,  and  the  title  in 
fee  made  perfect  in  said  Purcell.  This  lease,  as  well  aa 
leases  to  several  other  persons,  for  portions  of  the  same 
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tract,  was  for  thirteen  years,  at  a  stipulated  rent  payable 
quarterly,  and  provided  that  the  lessee  should  put  on  the 
premises  at  his  own  cost  any  proper  improvements,  which, 
at  the  end  of  the  term,  he  was  at  liberty  to  remove.  It 
seems  the  property,  bot]^  on  the  east  and  west  sides  of  Cut* 
ter  street,  between  Court  and  Clark  streets,  was  leased, 
there  being  about  sixty  tenants  in  all.  On  the  west  side  of 
Cutter  street  the  lots  were  one  hundred  and  thirty*eight 
feet  deep  to  Kossuth  street,  and  the  lot  of  the  plaintiff, 
numbered  eighteen,  ran  west  but  half  the  depth  of  the  lot ; 
the  Kossuth  street  front  of  lot  eighteen  being  occupied  by 
M4*s.  Doyle,  who  was  the  assignee  of  Barney  Ganty,  running 
half  the  depth  of  the  lot  east.  Bickett  was  the  agent  of 
Purcell  to  collect  the  rents  and  manage  the  property. 
On  the  Slst  March,  1855,  said  Purcell  conveyed  all  his 
interest  in  these  leases,  some  sixty  in  number,  including 
White's  lease,  to  Bickett,  who  thereafter  collected  the 
rents  and  managed  the  property  in  his  own  right.  It  ap- 
peared that  Bickett  encouraged  the  tenants  to  make  per- 
manent improvements  on  this  property,  both  before  and 
after  the  assignment  to  him,  under  the  assurance  that  when 
the  title  to  the  lot  was  settled  they  should  have  the  right 
to  buy  the  fee  at  a  fair  price.  As  has  already  been  stated, 
said  Purcell  obtained  a  good  title  to  the  property.  On  the 
26th  of  January,  1867,  Bickett  made  a  proposition  to  buy 
the  property  from  the  archbishop  ^hich  was  accepted ;  and 
on  the  5th  of  February,  1867,  in  consideration  of  (90,v>00, 
said  Purcell  conveyed  the  same  in  fee  to  Bickett,  who  exe- 
cuted a  mortgage  to  secure  the  unpaid  purchase  money. 
It  seems  that  up  to  this  time  these  tenants,  including  the 
plaintiff,  rested  upon  the  faith  of  the  assurances  that  they 
should  have  the  right  to  buy  their  respective  lots  as  long 
as  the  archbishop  owned  the  property,  but  immediately 
upon  a  well-founded  rumor  of  the  sale  to  Bickett  they  be- 
came uneasy.  The  deed  to  him  was  not  recorded  until  the 
16th  of  May,  and  the  mortgage  until  September  17, 1867. 
On  the  18th  of  February^  1867,  a  meeting  of  the  tenants 
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was  called  to  consider  the  position  of  affairs,  and  it  was 
attended  by  nearly  all  of  them.  Its  purpose  seems  to  have 
been  to  ascertain  the  truth  and  to  protect  their  supposed 
interests.  The  meeting  refused  to  allow  the  mention  of 
Bickett's  name,  and  appointed  a  committee  of  five,  of 
which  White  was  one,  to  wait  on  the  archbishop.  On 
Vebruary  14,  they  presented  a  written  petition  to  him,  and 
at  that  time  were  advised  of  the  fact  of  the  sale.  This 
petition  is  lost,  but  its  purport  was  to  ascertain  from  him 
what  the  property  could  be  bought  at.  He  assured  them 
he  had  made  provision  for  them  in  the  sale  to  Bickett,  and 
answered  the  petition  in  writing  the  same  day  at  their  re- 
quest, signing  his  own  name  as  archbishop.  After  advis- 
ing them  that  he  had  given  them  nearly  a  year's  warning 
of  his  purpose  to  sell,  he  states  that  '^the  renters  shall  have 
pre-emption  before  all  others  of  the  ground  they  occupy. 
The  conditions  of  sale  are  the  following :  The  lots  on  the 
«ast  side  of  Cutter  street  are  to  be  had  at  (110  a  front  foot, 
by  one  hundred  and  twenty-six  feet  deep  to  Bickett's 
alley;  that  is,  if  they  pay  as  much  as  they  can,  say  (1,000, 
before  the  1st  of  January,  1868,  as  best  suits  their  con- 
venience. If  not  paid  within  that  time  the  price  will  be 
#120  a  foot.  "I"  *  'I'  On  the  west  side  of  Cutter  (140  a  foot 
front  by  one  hundred  and  thirty-eight  deep,  the  front  part  of 
the  lot  not  to  be  sold  unless  it  be  bought  all  through.  Those 
who  buy  a  half  lot  on  'Kossuth  street  shall  have  it  at  (60 
A  foot  front  by  sixty-eight  and  one-half  feet  deep.  *  ^  * 
Those  who  pay  all  down  shall  be  allowed  a  discount  the 
aame  as  has  been  allowed  to  Mr.  Deagan.  The  price  here 
proposed  has  been  offered  by  others,  say  (150  a.  foot  west 
side  of  Cutter  street,  they  who  make  this  offer  proposing 
to  build  fine  substantial  brick  houses.  From  six  to  ten 
years  ^ill  be  allowed  to  purchasers  who  pay  down  a  rea** 
sonable  sum,  say  (400,  the  balance  at  six  per  cent." 

This  written  answer  was  read  the  same  evening  at  a 
meeting  of  the  tenants,  and  the  terms  therein  contained 
accepted  by  resolutiofi* 
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The  court  below  found  by  the  weight  of  testimony — 
and  this  finding  we  have  no  disposition  to  disturb — ^that 
this  writing  was  prepared  by  the  archbishop  in  the  presence 
of  Bickett  and  assented  to  by  him.  It  was  read  over  to 
the  committee  in  Bickett's  presence  and  his  approval  ob- 
tained. He  afterward  disavowed  the  terms  contained  in 
it  It  seems  Bickett  had  drawn  up  propositions  of  sale 
dated  January  26, 1867,  the  very  day  of  his  purchase  from 
the  archbishop.  He  had  effected  a  sale  or  two  under  them, 
and  placed  them  before  the  archbishop  when  he  was  pre- 
paring his  answer  to  the  tenants  on  February  14,  and  in- 
sisted that  should  be  incorporated  in  that  answer.  But 
they  were  not,  and  Bickett  chose  to  assent  to  the  terms 
contained  in  the  answer,  stating  distinctly  to  the  commiUee 
''these  are  my  terms,''  and  the  tenants  accepted  them 
before  any  repudiation  of  them  by  him,  and  he  was  noti- 
fied of  the  fact.  When  he  did  repudiate  the  terms,  the 
plaintiff  and  others  of  the  tenants  made  tenders  to  him  of 
the  $400  down,  which  was  the  payment  provided  for  in  the 
archbishop's  answer  to  the  tenants,  and  demanded  a  deed 
before  the  expiration  of  the  terms  of  the  lease.  Bickett 
refused  to  receive  the  money  or  make  a  deed,  insisting 
on  the  terms  of  his  own  proposition,  which  increased  the 
purchase  money,  required  a  larger  cash  payment,  and  gave 
but  four  years  to  pay  baUnce  of  purchase  money.  It  also 
appeared  that  the  plaintiff  was  able,  willing,  and  ready  to 
comply  with  all  the  terms  of  the  alleged  contract  contained 
in  the  archbishop's  letter. 

The  court  below  found  all  the  issues  of  law  and  fact  for 
the  plaintiff  White,  and  decreed  accordin^y ;  this  proceed- 
ing is  prosecuted  to  reverse  that  judgment. 

Several  errors  are  assigned,  but  we  suppose  only  those 
argued  are  insisted  upon.  There  is  one  principal  qltestion 
which  controls  the  case  as  presented  to  us : 

Is  there  here  a  valid  contract,  binding  between  the  parties, 
and  one  which  equity  will  enforce? 

It  is  objected  that  these  tenants  accepted  the  archbishop 
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as  the  responsible  party  during  the  time  subseqaent  to  his 
conveyance  to  Bickett,  and  that,  though  acting  as  the  agent 
of  Bickett,  in  the  matter  of  the  meeting  and  the  contract, 
they  elected  to  hold  him,  and  can  not  now  sue  Bicket!:. 
This  is  a  conclusion  of  fact  we  think  not  warranted  by 
the  testimony.  These  tenants  simply  looked  to  the  in- 
fluence of  the  archbishop  with  Bickett  to  carry  out  what 
on  all  sides  was  admitted  to  be  just,  and  in  what  he  did  he 
in  fact  represented  Bickett  and  was  his  agent  thereunto 
duly  authorized,  though  Bickett  was  present.  The  testi- 
mony clearly  shows  both  before  and  at  this  meeting,  and 
afterward,  in  all  applications  by  these  parties  to  the  arch- 
bishop, they  were  ccmtinually  remitted  to  Bickett,  They 
dealt  with  him  accordingly,  negotiating  with  him  and 
tendering  him  the  money,  and  requiring  deeds  from  him. 
This  view  disposes  of  the  authorities  cited  to  this  point. 

It  is  said  that  there  is  no  such  a  thing  in  Ohio  as  the 
verbal  acceptance  of  a  proposition  in  writing  signed  by  the 
party  to  be  charged  thereby,  where  it  is  otherwise  unobjec- 
tionable ;  that  in  such  a  case  there  is  no  mutuality,  and  the 
case  of  Ohio  v.  Baurriy  6  Ohio,  883,  is  cited  in  support  of 
these  propositions.  But  we  do  not  think  this  case  by  any 
means  supports  the  statement.  On  the  contrary,  we  think 
that  the  resolutions  passed  at  the  meeting  of  the  tenants, 
on  the  evening  of  February  14,  accepting  the  terms  of  the 
archbishop's  letter,  in  which  the  plaintiff  participated,  are 
sufficient  to  make  this  a  good  valid  contract,  which  either 
party  could  enforce  specifically,  if  otherwise  there  be  no 
objection-  to  it.  (4  Kent's  Com.  451 ;  Fry  on  Specific  Per- 
formance, sec.  181  et  seq.y  sec.  295;  National  Insurunee 
Company  v.  Loomis  et  aLy  11  Paige,  431 ;  Fletcher  v.  Bulton^ 
4  Comst.  896.) 

Brown  on  Frauds,  section  866,  states  that  it  was  at 
one  time  doubted  whether  a  memorandum  of  an  agree- 
ment signed  by  one  party  only  could  be  enforced  against 
the  other;  "  notwithstanding  this  doubt,  however,  the  rule 
18  firmly  settled  that  in  equity  for  obtaining  a  specific  per- 
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formance,  as  well  as  at  law  for  recovering  damages,  tho 
signature  of  the  party  making  the  engagement  is  all  that 
the  statute  requires/'  In  addition  to  the  unqualified  lan- 
guage of  the  statute  itself,  the  plaintifi*  by  filing  his  bill 
has  made  the  remedy  mutual.  We  consider  it  no  longer 
an  open  question.  See  8  Parsons  on  Contracts,  9,  and  cases 
cited.  Indeed,  in  Ohio,  if  a  parol  contract  for  the  purchase  or 
sale  of  lands  is  admitted  by  the  defendant,  without  relying 
on  the  statute  of  frauds  for  a  defense,  performance  will  be 
decreed.  {Anderson  v.  Harold^  10  Ohio,  899 ;  Woods  v.  Dille^ 
11  Ohio,  455.)  Again,  it  is  urged  that  when  the  archbishop 
wrote  that  letter,  purporting  to  contain  the  terms  of  the 
agreement,  that  Bickett  ought  not  to  be  bound  by  it,  be- 
cause  he  either  did  not  understand  it,  or  intend  to  make  it, 
or  was  mistaken  as  to  its  real  purport.  But  the  evidence 
clearly  negatives  this  idea. 

We  think  this  a  sufficient  memorandum  in  writing  to 
charge  Bickett  and  to  authorize  a  decree  of  specific  per- 
formance. The  contract  is  complete  in  all  essential  respects. 
There  is  a  valid  description  of  the  subject  matter,  the  par- 
ties to  the  contract,  the  price  and  the  terms,  and  nothing 
IB  left  open  to  future  negotiations.  And  there  is  nothing 
in  the  circumstances  surrounding  the  parties  at  the  time 
sufficient  to  authorize  us  to  come  to  any  different  conclu- 
sion than  that  reached  by  the  judge  at  Special  Term. 

The  testimony  sufficiently  showed  that  the  parties,  in- 
cluding the  plaintiff,  were  able,  ready,  and  willing  to  com- 
ply with  the  contract,  and  that  they  made  a  tender,  which 
perhaps,  by  itself,  might  be  insufficient  if  the  testimony  did 
not  clearly  show  also  that  Bickett  refused  to  be  bound  at  all 
by,  or  to  recognize,  the  terms  of  the  contract  as  set  forth  in 
the  archbishop's  letter,  but  insisted  upon  other  and  different 
terms.  Under  these  circumstances,  mere  ability,  willing- 
ness, and  readiness  to  perform  would  be  sufficient.  Any 
tender  of  money  made  by  the  plaintiff  would  have  been 
refused,  if  made  according  to  the  contract;  and  this  is 
enough  to  render  such  a  tender  unnecessary.    The  law 
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does  not  require  a  party  to  do  a  vain  thing.  (Fry  on  Spe- 
cific Performance,  sec  619 ;  Isham  v.  Ortenham^  1  Handy, 
855.)  Besides,  there  seemed  a  design  on  the  part  of  Bickett 
to  avoid  giving  the  plaintiff  an  opportunity  to  make  a  ten* 
der,  and  it  is  too  late  now  to  object  on  his  part  that  no 
tender  was  made.  {<}ilman  v.  ^o2^,  4  Pick.  258;  South* 
worth  V.  Smithy  7  Cash.  891.) 

Some  stress,  at  the  argument,  was  laid  on  the  clause  in 
the  archbishop's  letter  which  allows  purchasers  from  six  to 
ten  years,  at  six  per  cent.,  who  pay  down  |400.  We 
think  the  fair  construction  of  this  clause,  as  in  any  other 
alternative  obligation,  gives  to  the  plaintiff  his  election, 
which  he  has  made,  to  take  ten  years  to  pay  the  balance 
of  the  purchase  money  in ;  and  that  it  is  meant  that  the 
payment  may  be  in  equal  annual  amounts  with  interest.  (2 
Parsons  on  Contracts  657,  and  notes ;  Layton  v.  Pearce^  1 
Douglas,  16 ;  Choice  v.  Mosdyy  1  Bailey,  186 ;  McNottv.  Clarke 
7  Johns.  465 ;  Smith  v.  Sanborn^  11  Johns.  58 ;  Sm^tt  et  at.  v. 
Quincy  et  al.y  4  Greenl.  497.) 

Inasmuch  as  nothing  was  said  in  the  contract  about  a 
deed  or  mortgage,  the  judge  at  Special  Term  did  not  re- 
quire a  mortgage  to  be  executed  for  the  deferred  payments, 
nor  a  deed  to  be  executed  until  all  the  payments  were 
made ;  but  allowed  the  title  to  stand  in  Bickett  by  way  of 
security  to  him. 

On  the  whole  case,  the  judgment  of  the  court  below  will 
be  affirmed. 


Thomas  Williams,  Plaintiff,  v.  Job  Stevens,  Defendant. 

The  report  of  s  mftfter  oonmifltloner,  under  the  Code,  it  liable  to  be  re* 
Tiewed  on  exceptions,  *<and  conflrmed,  modified,  or  eet  eside"  hj  the 
eonrt,  in  the  same  manner  and  to  the  same  extent  as  was  the  report  of  a 
master  in  chancery  before  the  Code;  it  does  not  stand  upon  the  same 
footing  with  the  yerdict  of  a  Jury  or  finding  of  a  referee  in  a  prooeed** 
ing  at  law,  to  be  set  aside  only  on  a  showing  which  would  warrant  the 
•eiUog  aside  of  a  ▼•vdiot  of  a  Jury  nndestd  ia  a  trial  at  law. 
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This  case  was  reserved  on  a  motion  to  coDfirm  the  report 
of  a  master  commissioner,  for  the  purpose  of  determining, 
not  whether  this  report  shall  be  confirmed,  but  to  deter* 
mine  the  principle  upon  which  the  court  shall  proceed  in 
deciding  whether  it  shall  be  confirmed  or  set  aside. 

The  pleadings  of  the  case  show  that  it  grew  out  of  part* 
nership  transactions,  and  sought  an  account.  It  was  prop«» 
erly  an  equity  case,  in  which  the  court  had  jurisdiction  to 
refer  the  issues  of  fact  to  a  master  commissioner  without 
the  consent  of  the  parties.  The  reference  was  made  with* 
out  the  consent  of  the  defendant.  The  master  took  $b 
large  amount  of  testimony,  and  reported  it  with  his  find* 
ings  of  fact  and  law. 

In  the  order  of  reference,  he  was  directed  **  to  find  the 
facts  between  the  parties,  and,  so  far  as  he  might  find  that 
the  parties  were  entitled  to  have  an  account  stated,  if  at 
all,  to  state  the  account  between  them,  and,  so  far  as  he 
might  find  a  settlement'  of  accounts  to  have  been  made 
between  the  parties,  if  at  all,  to  find  as  to  what  items 
thereof,  if  any,  either  party  might  be  entitled,  to  open  said 
settlement  and  have  the  accounts  corrected ;  and  of  his 
findings  and  rulings,  together  with  the  evidence  adduced 
before  him,  to  make  due  return  to  the  court,*'  "in  accord- 
ance with  the  supplementary  act  passed  April  18, 1867/' 
requiring  the  report  of  the  evidence  on  referred  cases. 

StaUo  ^  Kittredge,  for  plaintiff. 

CaidweU,  Coppock  f  CaldweUy  for  defendant. 

Taft,  J.  Our  opinion  is  not  asked  in  the  direct  ques- 
tion, whether  this  report  shall  be  confirmed,  or  set  aside, 
or  modified,  but  we  are  asked  to  say  what  weight  is  to  be 
accorded  to  it,  by  the  court  at  Special  Term,  as  a  report  of 
a  master  commissioner  under  such  a  reference  ?  On  the 
one  side,  it  is  claimed  that  it  is  to  be  regarded  as  of  the 
same  binding  force  as  the  finding  of  a  jury;  on  the  other, 

A  Sk  C.  BSr.  VQh,  h^l% 
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that  it  is  to  be  reviewed,  of  course,  by  the  court,  and  mod- 
ified, set  aside,  or  confirmed,  as  the  court  may  decree  cor- 
rect, on  its  own  independent  and  original  examination, 
assisted,  but  not  controlled  by  it. 

By  section  281  of  the  Code,  issues  may  be  referred,  by 
consent  of  parties,  to  referees  in  all  cases ;  and  by  section 
282,  they  may  be  referred,  without  consent,  in  eases  in 
which  the  parties  are  not  entitled  by  the  constitution  to  a 
trial  by  jury ;  and  by  section  283,  l^e  manner  of  trial  is 
provided,  and  the  report  is  declared  to  have  ^'  the  effect  of 
a  special  verdict,"  and  that  '^  the  report  of  the  referee  upon 
the  whole  issue  stands  as  the  decision  of  the  court,  and 
that  judgment  may  be  entered  thereon  in  the  same  man- 
ner as  if  the  action  had  been  tried  by  the  court." 

As  to  the  effect  of  the  findings  of  referees,  we  can  not 
doubt  the  correctness  of  the  opinion  of  this  court  in  the 
case  of  The  Wesleyan  Cemetery  v.  Woodruff y  2  Disney,  216, 
announced  by  Judge  Storer, "  that  referees,  when  appointed 
under  the  Code,  possess  judicial  functions;  that  the  author- 
ity conferred  is  to  hear  and  determine  the  cause;"  that, 
'^with  the  exception  of  the  power  to  render  judgment  and 
issue  execution,  it  would  seem  the  referees  possessed  all 
the  authority  of  the  court  who  appointed  them  to  hear  and 
decide  upon  the  matters  submitted."  And  the  Supreme 
Court,  in  Lawson  v.  Bisselly  7  Ohio  St.  132,  133,  hold  to 
the  same  construction  of  the  functions  of  a  referee  under 
the  Code. 

The  Code,  as  originally  passed,  made  no  express  provis- 
ion as  to  the  powers  of  master  commissioners,  but  only 
authorized  their  appointment  by  the  court  under  section 
611  of  the  Code.  But  as  amended  by  the  act  of  March 
80, 1868  (S.  &  S.  573),  this  section  611  provides,  "that  the 
court  may,  upon  motion  of  either  of  the  parties,  refer  any 
action,  in  which  the  parties  are  not  entitled  to  demand  a 
trial  by  jury,  to  a  regular  or  special  master  commissioner, 
to  take  testimony  in  writing,  and  report  the  same  to  the 
court,  with  his  conclusions  on  the  law  and  facts  involved 
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in  the  issues,  which  report  may  be  excepted  to  by  the  par- 
ties, and  confirmed,  modified,  or  set  aside  by  the  court.'' 

This  language  is  different  from  that  used  in  section  288 
of  the  Code,  in  regard  to  referees,  which  declares  '^  that 
when  the  reference  is,  to  report  the  facts,  the  report  has 
'  the  effect  of  a  special  verdict;"  and  that  ^Hhe  report  of  the 
referees  upon  the  whole  issue  stands  as  the  decision  of  the 
court,  and  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court." 

The  co|^struction  we  put  upon  the  office  of  master  com- 
missioner, under  these  statutes,  is  that  he  is  to  be  regarded 
as  a  master  commissioner  in  chancery,  whose  report  is 
subject  to  be  reviewed  by  the  court  which  has  appointed 
him,  upon  exceptions  properly  taken,  and  that  his  find- 
ings, like  the  findings  of  a  jury  upon  issues  out  of  chan- 
cery, are  to  inform  and  assist,  but  not  necessarily  to  control, 
the  judgment  of  the  court;  that  the  report  of  such  master 
*•  may  be  excepte.d  to  by  the  parties,  and  confirmed,  modi- 
fied, or  set  aside  by  the  court,"  as  it  shall  deem  equitable 
and  just. 

Practically,  the  effect  of  a  report  of  a  master  commis- 
sioner upon  the  mind  of  the  court  may  not,  in  a  majority 
of  cases,  be  very  different  from  that  of  the  finding  of  a 
referee  in  a  legal  reference.  But  where  the  court  acts 
upon  a  master's  report,  it  is  to  be  regarded  as  declaring 
its  own  conclusions  of  fact  and  law ;  while  in  acting  upon 
the  report  of  a  referee,  at  least  in  a  legal  matter,  it  is  to 
be  regarded  as  rendering  its  judgment  upon  the  facts  found 
by  the  referee,  as  it  would  do  upon  the  finding  of  a  jury. 
Theoretically,  therefore,  the  responsibility  of  the  judge  is 
greater  in  the  case  ot  a  master's  report,  than  in  that  of  a 
referee. 
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LawrskcE)  Plaintiff,  v.  Thb  Pendleton  Street  Bailkoad 

Company,  Defendant. 

It  Sfl  not  actionable  want  of  care  in  a  driyer  of  a  hone  oar  along  a  street 
to  fail  to  preyent  a  hone  from  approaching,  anseen  by  him,  the  lide  of  the 
car,  after  the  front  part  of  the  oar  has  passed,  so  as  to  receiye  injuries 
fh>m  the  rear  wheel  of  the  oar  on  that  side. 

Where  the  driver,  standing  on  the  front  platform  of  such  car,  keeps  a  dose 
watch  forward,  and  is  yigilant  to  see  and  avoid  obstructions  near  or  ap- 
proaching the  track,  he  is  not  guilty  of  negligence  in  omitting  also  to 
keep  a  constant  watch  of  each  side  of  the  car  to  the  rear  of  the  front 
platform,  to  see  that  no  one  is  injured  by  coming  laterally  into  collision 
with  the  side  or  the  rear  wheels  of  the  car.  But  if,  as  the  car  is  passing, 
the  driver  sees  a  hone  loose  in  the  street,  dangerously  near  to  and  ap- 
proaching the  track  backward,  retreating  from  a  boy  who  is  endeavoring 
to  get  control  of  him,  it  is  his  duty  to  stop  the  oar,  and  if  he  goes  on  and 
the  horse  is  injured  by  the  rear  wheel  of  the  car,  the  company  would  be 
liable  unless  the  plaintiff  has  been  guilty  of  contributory  negligence ; 
and  in  such  a  case  it  is  a  question  for  the  jury  to  decide  whose  negligence 
actually  caused  the  injury 

• 

This  was  a  suit  for  damages  to  the  plaintiff's  hor^e 
through  negligence  of  the  defendant's  agents.  The  acci- 
dent happened  on  Fifth  street,  east  of  Main.  The  for- 
ward wheels  of  the  car  had  passed,  and  the  horse  backed 
against  the  car,  and  placed  his  foot  on  the  track  in  front 
of  the  hind  wheel,  and  was  injured.  There  was  testimony 
that  the  boy,  who  was  trying  to  catch  the  horse,  called  to 
the  driver  to  stop,  but  that  the  car  did  not  stop.  There 
were  two  men  on  the  platform  beside  the  driver,  and  they 
were  conversing.  The  driver  did  not  hear  the  cry  to  stop 
before  the  horse  was  hurt.  It  was  near  the  horse  auction, 
and  he  may  have  heard  the  cry  and  supposed  it  was  the 
noise  about  the  horse  auction.  He  saw  the  horse  before 
he  passed  him,  and  says  that  the  horse  was  out  of  the 
shafts  and  loose ;  that  the  space  between  the  wagon  and 
the  car  was  sufficient  for  a  carriage  to  pass ;  that  he  saw 
the  boy  reaching  up  to  the  horse's  head  to  take  hold  of 
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bim,  and  the  horse  was  backing,  and  afterward  heard  the 
noise  of  the  rear  wheel  running  over  the  horse's  foot. 

It  turned  out  that  the  horse  was  so  injured  as  to  he 
useless,  and  was  aften/^^ard  killed.  The  jury  found  for 
the  plaintiff,  and  gave  him  a  verdict  of  one  hundred  and 
seventy-five  dollars,  the  value  of  the  horse. 

The  boy  in  charge  of  the  horse  was  a  lad  of  about 
thirteen  years  of  age,  and  was  shown  to  be  a  careful  boy. 

A  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  on  the  verdict,  and  the  case  is  here  on  a  petition 
in  error. 

Forrest  ^  Lindemanny  for  plaintiff. 

Geo.  JE.  ^  Wm.  JET.  Pugh^  for  defendant. 

Taft,  J.  The  question  of  negligence  in  cases  of  this 
kind,  though  a  question  of  fact,  is  often  a  nice  one,  and 
difficult  to  determine.  The  care  of  a  driver  of  a  street 
car  is  due  mainly  to  his  horses  and  to  what  can  be  seen 
in  front  without  looking  back ;  so  that  if  he  keeps  a  close 
watch  forward,  and  is  vigilant  to  see  and  avoid  any  ob- 
struction on  or  near  the  track  in  front  of  him,  he  can  not 
ordinarily,  be  held  guilty  of  negligence,  if  he  omits  to 
keep  a  constant  watch  of  each  side  of  the  car  to  the  rear 
of  the  front  platform  and  the  forward  wheels,  to  see  that 
BO  person  or  animal  is  injured  by  coming  laterally  into 
collision  with  the  side  or  rear  wheels  of  the  car.  This  was 
the  doctrine  of  the  recent  case  of  Bulger  v.  The  Albany 
JRailwayy  42  New  York,  459 ;  which  was  the  case  of  a 
child  of  tender  years  injured  by  approaching  the  street 
car  from  the  side  unseen,  and  falling  under  the  rear  wheel 
of  the  car  on  that  side.  But  if  he  saw  that  the  animal 
was  loose,  and  was  running  or  backing  into  the  danger  of 
getting  under  the  rear  wheel,  it  would  undoubtedly  be  his 
duty  to  stop.  Ordinarily,  also,  we  should  regard  it  as 
negligence,  on  the  part  of  the  owner  of  a  horse,  to  leave 
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him  loose  on  the  street,  liahle  to  he  run  against  hy  the 
cars.  But  this  horse  was  in  charge  of  a  boy,  and  we  are 
not  able  to  say,  positively,  that  the  boy  was  guilty  of  care- 
lessness in  letting  the  horse  get  beyond  his  control  just  at 
that  time ;  or  that  the  owner  was  guilty  of  want  of  ordi- 
nary care  by  leaving  the  boy  in  charge  of  the  horse. 
These  all  seem  to  be  questions  for  the  jury,  as  well  as  the 
question  whether  the  driver  of  the  car  was  guilty  of  neg- 
ligence in  not  stopping  when  he  saw  the  horse  loose  and 
the  boy  trying  to  get  him  under  control,  while  the  horse 
was  backing  toward  the  car. 

If  the  case  had  been  submitted  to  our  judgment  upon 
the  evidenqe  just  as  we  find  it  reported  in  the  bill  of  ex- 
ceptions, we  might,  possibly,  have  found  for  the  defendant, 
on  the  ground  that  the  evidence  did  not  satisfy  us  that 
the  injury  was  caused  by  the  negligence  of  the  agents  of 
the  defendant,  without  the  contributing  negligence  of  the 
plaintift'  or  his  agent  But  it  is  a  case  of  weighing  testi- 
mony, in  which  we  can  not  say  with  confidence  which 
party  is  right.  Here  are  circumstances  favoring  both 
theories  of  the  case.  The  jury  have  weighed  these  cir- 
cumstances, and  it  was  their  province  to  do  so,  aud  they 
have  found  for  the  plaintiff.  We  do  not  regard  it  as  a 
case  in  which  we  ought  to  interfere  with  the  finding  of 
the  jury. 

It  is  not  claimed  that  there  were  errors  on  the  part  of 
the  judge  before  whom  the  case  was  tried,  except  in  refus- 
ing to  grant  the  motion  for  a  new  trial*  and  we  can  not 
eay  that  there  was  error  in  that. 
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Wuaalxh  Scully,  Plaintift*,  v.  The  City  op  Cincinnati, 

Defendant. 

Where  «  '^ty  grades  and  paves  a  part  of  a  street  thirty  feet  in  width  along 
and  witSin  its  corporation  line,  and  an  incorporated  village  adjoining 
said  citr  at  the  same  time  grades  and  paves  a  part  of  a  street  thirty  feet 
in  width  along  and  oatside  of  said  corporation  line,  hut  within  the  juris- 
diction of  said  incorporated  village,  the  two  parts  forming  what  is 
known  to  the  puhlic  as  one  entire  street  sixty  feet  in  width : 

Held,  that  bf  the  act  passed  Pehruary  21,  1866  (S.  A  S.  803),  the  dty  hat 
the  power  to  make  such  improvement  within  the  corporation  line  of  said 
city,  and  vo  make  assessments  therefor  upon  property  within  the  city 
ahutting  on  said  part  of  a  street;  * 

That  the  fack  that  the  assessment  made  hy  the  two  corporations  are  differ- 
ent in  amount,  hut  are  uniform  on  the  property  within  the  jurisdiction 
of  each,  do4B  not  affect  their  validity,  orovided  that  no  abuse  of  power 
is  shown. 

The  cases  of  Scully  v.  Wayne^  Scully  v.  Miller^  and  ScuUy 
V.  Serrian  were  before  the  General  Term  about  a  year 
ago,  when  demurrers  to  the  petitions  were  sustained,  and 
the  causes  sent  back  to  Special  Term  for  further  proceed- 
ings; amended  petitions  were  filed,  and  demurrers  sus- 
tained to  them.  The  causes  were  consolidated,  and  the 
plaintifl*  then  filed  a  supplemental  petition  against  the  city 
of  Cincinnati,  who  answered.  The  plaintiff  demurred 
generally  to  this  answer,  and  this  demurrer  was  reserved 
to  General  Term. 

The  supplemental  petition  sets  out  the  several  ordinances 
to  establish  the  grade  of  McMillan  street  from  Vine  to 
Milk  street,  to  grade  and  pave  said  street  between  the 
points  mentioned,  and  the  contract,  and  avers  that  the 
city  had  no  jurisdiction  over  said  McMillan  street  at  the 
time  of  the  passage  of  these  ordinances  and  of  mak- 
ing the  contract,  and  that  these  acts  were,  therefore, 
void.  It  appears  that  the  north  half  of  said  McMillan 
street  was  in  the  jurisdiction  of  the  incorporated  village 
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of  Walnut  Hills,  Mount  Auburn,  and  Clintonville,  the 
respective  corporation  lines  of  the  city  and  the  village 
running  along  the  middle  of  McMillan  street,  east  and 
west;  and  that  at  the  same  time  the  work  on  the  south 
half  of  McMillan  street  was  being  done  under  these  ordi- 
nances, the  incorporated  village  aforesaid  was  doing  the 
work  on  the  north  half  of  the  said  street. 

The  supplemental  petition  further  alleges,  that  the  plain- 
tiff did  the  work  according  to  his  contract,  and  on  the 
19th  November,  1869,  the  city  council  passed  an  ordinance 
assessing  |8.789^  per  front  foot  on  the  south  side  of  Mc- 
Millan street  to  pay  for  the  improvement,  which  he  avers 
is  inconsistent  with  all  the  other  ordinances  passed  by  the 
city  council  above  referred  to,  because  they  related  to  the 
whole  of  McMillan  street,  and  therefore  said  assessment  is 
void  for  uncertainty. 

The  supplemental  petition  also  avers  that  the  city  at- 
tempted to  construct  said  street  in  conjunction  or  partner- 
ship with  said  incorporated  village,  which  the  city  had  no 
legal  authority  to  do ;  that  the  city  permitted  said  incor- 
porated village  to  assess  the  owners  of  property  abutting 
on  the  north  side  of  said  street  but  17.7484  per  front  foot 
to  pay  for  said  improvement ;  and  that  the  assessment  on 
both  sides  of  the  street  is  not  uniform,  and  is,  so  far  as 
the  city  is  concerned,  contrary  to  law.  He  alleges  that 
the  city  did  not  render  to  him  a  legal  assessment,  but  that 
having  done  the  work  at  the  request  of  the  city,  she  is 
bound  for  it,  and  asks  judgment. 

To  this  the  city  answers,  admitting  the  ordinances,  but 
denies  that  they  are  inconsistent,  and  insists  that  the 
assessment  is  legal  and  valid.  Bhe  avers  that  McMillan 
street,  in  the  city  of  Cincinnati,  is  only  thirty  feet  wide ; 
that  the  north  line  of  said  street  was,  at  the  time,  the 
boundary  line  of  •the  city ;  and  that  on  the  north  line,  im- 
mediately adjoining  the  same,  but  in  said  incorporated 
village,  was  another  thirty  foot  street,  which  also  bore  the 
same  name.    She  denies  that  she  attempted  to  coustruct 
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said  street  in  copartnership  with  said  village;  but  that 
each  corporation  acted  with  reference  to  the  street  called 
McMillan  street,  as  known  to  and  controlled  by  it,  and 
that  the  two  streets  together  form  what  is  known  to  the 
pablic  as  McMillan  street;  and  she  avers  that  the  assess- 
ment for  which  the  plaintiff  sues  is  for  the  work  done 
inside  the  city,  and  is  upon  property  over  which  she  has 
jarisdiction,  and  the  same  is  valid  and  binding. 

For  a  second  defense,  the  city  alleges  that  if  said  ordi« 
nances  and  contract  are  void,  there  is  no  liability  which 
can  be  enforced  against  her. 

L  Jl  Miller^  for  plaintiff. 

Walker  ^  Conner ^  for  defendant. 

Hagans,  J.  If  it  be  true  that  these  ordinances  and  the 
contract  with  plaintiff  to  do  this  work  are  void,  the  case 
would  be  one  of  assumpsit,  on  which,  if  plaintiff  could 
recover  at  all,  he  would  stand  upon  a  quantum  meruit. 
Whether  the  city  would  be  liable  in  such  a  case,  we  do  not 
consider  it  necessary  to  decide.  Can,  then,  the  city  pass 
euch  ordinances  as  appear  in  this  case,  contract  to  do  the 
work  as  has  been  done,  and  make  a  valid  assessment? 

When  these  causes  were  before  us  at  a  former  term  of 
this  court,  the  question  presented  on  the  pleadings  was, 
whether  the  improvement  of  McMillan  street,  as  well 
without  as  within  the  city  limits,  could  be  done  by  the  city, 
and  the  cost  thereof  assessed  upon  the  property  abutting 
on  that  side  of  the  stre^  only  within  the  city;  and  we 
held  that  this  could  not  be  done. 

This  cause  now  presents  other  and  different  questions. 

This  work  was  done  under  the  act  of  February  21, 1866 
(S.  k  8.  808),  which  recites :  ''  That  where  it  shall  be 
deemed  necessary  by  any  municipal  corporation  to  im- 
prove  any  street,  alley,  or  public  highway,  or  any  part 
thereof^  within  the  limits  of  such  corporation,  by  grading, 
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paving,  draining  or  other  improyements,  and,  for  the  pur- 
pose of  defraying  the  expense  thereof,  to  assess  and  col- 
lect a  charge  or  tax  on  the  owner  or  owners  of  any  lots  or 
lands,  or  on  the  lots  or  lands,  by  or  through  which  such 
street,  alley,  or  public  highway,  or  the  part  thereof  to  be 
improved,  shall  pass,  ******  the  said  council 
may,  as  soon  as  practicable,  by  ordinance,  levy  and  assess 
a  tax  to  defray  all  expenses  consequent  on  such  improve- 
ment, on  the  owner  or  owners  of  lots  or  lands,  or  on  the 
lot  or  land  by  or  through  which  sucli  street,  alley,  or  pub- 
lic highway  shall  pass,  according  to  the  true  intent  and 
me*auing  of  this  section,  either  by  the  foot  front  of  the  lots 
or  lands  bounding  and  abutting  thereon,"  etc. 

Ifow,  the  south  half  of  McMillan  street  is  ^^part  of  a 
street J^  The  law  says,  ^^any  part  of  a  street;*'  and  we  see 
no  sufficient  reason  to  hold  that  this  language  is  intended 
to  embrace  only  a  section  of  a  whole  street  and  is  not 
broad  enough  to  include  the  very  work  done  in  the  case 
at  bar.  And  the  corporate  authorities  have  the  right  to 
impose  assessments  upon  the  property  within  the  limits  of 
the  city,  subject  only  to  such  restrictions  as  are  imposed 
by  the  legislature  to  prevent  an  abuse  of  the  exercise  of 
such  right.  There  is  no  evidence  that  there  has  been 
here  any  abuse  of  power  in  laying  this  assessment.  It  is 
strictly  within  the  charter,  as  it  is  levied,  in  factj  but  for 
the  work  done  on  part  of  the  street  and  upon  the  prop- 
erty " by  which  it  passes"  And  the  assessment  is  uniform 
on  the  property  within  the  corporate  limits;  and  we  do 
not  feel  authorized  to  inquire  any  farther  as  to  what  may 
have  been  done  by  any  other  corporation,  with  respect  to 
another  and  totally  different  matter.  There  was  no  prop- 
erty outside  the  city  limits  abutting  on  this  street,  over 
which  the  city  had  jurisdiction,  or  upon  which  an  assess- 
ment could  be  made  under  any  circumstances. 

But  it  is  said  a  street  is  a  unity ;  that  it  has  sidewalks 
and  gutters ;  and  that  these  ordinances  speak  of  a  street, 
as  such.    To  this  it  may  be  repliisd  that  the  only  McMil- 
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lah  street  known  to  the  city  was  a  street  thirty  feet  wide; 
and  the  fact  shown  by  the  pleadings  that  another  corpora- 
tion had  another  McMillan  street  thirty  feet  wide,  imme- 
diately adjoining,  the  two  together  making  a  sixty  foot 
street  with  gutters  and  sidewalks,  it  may  be  presumed,  on 
both  sides  of  it,  makes  the  unity  spoken  of,  and  affords  a 
strong  ground  for  upholding  these  proceedings.  Besides, 
the  acts  of  the  parties  show  clearly  what  was  meant. 
{Ridenour  v.  SaffiUy  1  Handy,  476.)  So  that  we  are  not 
bound  to  suppose  that  the  ordinances  expressly  treat  of  a 
matter  outside  of  the  jurisdiction,  and  is,  therefore,  illegal 
and  void. 

Again,  it  is  said  that  the  ordinance  to  assess  is  a  de- 
parture from,  or  is  inconsistent  with,  the  previous  ordi- 
nances, because,  they  treat  of  a  street,  and  the  ordinance 
of  assessment  treats  of  one  side  of  it  only,  and  therefore 
the  assessment  ordinance  is  irregular  and  void. 

To  this,  it  appears  sufficient  to  answer  that  the  assess- 
ment covers  no  more  property  than  was  ordered  to  be  im- 
proved. In  fact,  they  are  identical.  No  other  objection 
is  made  to  it,  and  it  will,  be  presumed,  as  the  allegations 
stand,  that  the  city  council  has  acted  in  the  spirit  of 
equality  and  justice  until  the  proof  should  show  otherwise. 

The  demurrer  to  the  answer  will  be  overruled. 

We  have  been  led  to  say  thus  much  because  it  seemed 
necessary  and  desirable  to  determine  the  liability  of  the 
city  in  this  action,  as  all  the  facts  in  the  case  appear  in  the 
pleadings.  But  the  demurrer  reaches  to  the  petition,  and 
in  looking  into  it  we  find  it  fatally  faulty. 

Th«  cause  will,  therefore,  be  remanded  to  Special  Term 
for  further  proceedings,  with  leave  to  the  plaintiff  to  file 
an  amended  petition  against  all  other  defendants. 
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Bernard  Eisbnmanv  v.  Nicholas  &  Adolph  Thill. 
Adolph  Thill  v.  I^icholas  Thill  et  al. 

Wbere  seyeral  attacbments  were  levied  upon  the  property  of  an  inaolyent 
firm  at  ditferent  timesi  so  that  the  later  ones  woald  take  nothing  by  the 
writ,  and  one  of  the  partners  saes  the  other  for  the  purchase  money  of 
an  alleged  preyioas  sale,  and  procures  the  appointment  of  a  receiyer,  and 
asks  that  the  partnership  property  be  worked  up  and  sold,  and  the  pro- 
ceeds distributed  pro  rata  among  the  creditors  who  are  made  defendants, 
•eryed  with  process  and  are  in  default,  the  receiyer  haying  entered  upon 
the  discharge  of  his  duty,  and  one  of  the  later  attaching  creditors,  a  de* 
fendant,  afterward  institutes  proceedings  in  bankruptcy  to  compel  a  pro 
rata  distribution  of  the  partnership  effects,  and  the  assignee  interferes 
with  the  receiver,  and  attachments  for  contempt  are  served  on  said  credi- 
tor and  assignee : 

Held,  that  the  receiver  has  proper  custody  of  the  property  for  the  preser- 
vation thereof,  for  the  common  benefit,  and  'may  proceed  to  administer 
the  same  under  the  instruction  of  the  court  according  to  his  appointment, 
and  that  the  hearing  of  the  proceeding  in  contempt  will  be  postponed 
till  he  is  disturbed  in  the  performance  of  his  duties  or  the  final  hearing 
of  the  cause* 

Eisenmann  brought  suit  November  29, 1870,  against  H". 
ft  A.  Thill,  upon  their  promissory  note  for  $800,  and  on 
the  same  day  sued  out  a  writ  of  attachment  against  Nicho- 
las Thill,  alleging  that  before  that  time  N.  &  A.  Thill  had 
dissolved  partnership;  that  said  Nicholas  took  all  the  part- 
nership assets  and  assumed  all  the  partnership  liabilities, 
and  had  absconded  with  the  intent  to  defraud  his  creditors. 
On  the  next  day  the  attachment  was  levied  on  a  tannery, 
which  was  appraised  at  $6,222.  On  the  4th  of  February, 
1871,  Edward  H.  Kleinschmidt,  assignee  in  bankruptcy, 
was  made  a  party  defendant,  and  made  a  motion  to  dissolve ^ 
the  attachment  having  been  levied  within  four  months.  On 
the  hearing  of  this  motion,  it  was  agreed  that  on  the  9th  of 
January,  1871,  N.  &  A.  Thill  were  adjudged  bankrupts 
by  the  district  court  of  the  United  States,  under  proceed- 
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ings  commenced  on  the  23(i  of  December,  1870.     The 
motion  was  reserved  for  hearing  to  this  court- 
On  the  8d  December,  1870,  Adolph  Thill  filed  his  petition, 
in  which  he  alleged  the  late  partnership,  its  dissolution, 
the  turning  over  all  its  assets  to  I^icholas,  his  assumption 
of  the   partnership  liabilities,  in  consideration  of  which 
said  JJiTicholas  was  to  pay  him  $2,000,  and  gave  his  m>te 
therefor,  and  the  fact  of  his  having  absconded.    He  also 
alleged  the  fact  that  on  the  29th  and  80th  of  iN'ovember, 
1870,  certain  creditors  of  the  firm,  among  whom  were  Eisen-  . 
mann,  and  Meyer  &  Lockwood,  whom  he  made  parties  de* 
fendants,  had  sued  out  attachments  and  levied  on  the  part- 
nership property  of  the  late  firm,  and  that  if  the  same 
were  sold  thereunder  it  would  be  sacrificed  and  he  would 
lose  payment  of  his  debt,  and  asks  the  appointment  of  a 
receiver,  for  the  purpose  of  working  up  the  stock  on  hand 
and  selling  it  to  the  best  advantage,  and  for  the  payment 
of  the  creditors  pro  rata.    He  asserts  a  vendor's  lien  and 
makes  the  attaching  creditors  parties.    On  the  same  day 
a  receiver  was  appointed  and  qualified.    He  at  once  pro- 
ceeded to  take  possession  of  the  property  under  the  order 
of  this  court,  and  commenced  work  and  the  expenditure  of 
money  and  labor,  and  was  commanded  by  the  order  of  this 
court  to  sell  some  perishable  property,  which  he  did.   Meyer 
&  Lockwood  were  served  with  process  December  8, 1870. 
On  the  4th  of  January,  1871,  the  plaintiff,  in  this  last 
action,  filed  a  motion  against  Meyer  &  Lockwood  to  show 
cause  why  they  should  not  be  attached  for  contempt  for 
interfering  with  the  orders  of  this  court  by  procuring  a  re- 
straining order,  in  proceedings  in  bankruptcy,  to  be  issued 
from  the  circuit  court  of  the  United  States  against  the  re- 
ceiver, commanding  him  to  refrain  from  selling  or  in  any 
other  manner  interfering  with  the  effects  of  N.  &  A.  Thill 
until  further  ordered.    And  on  the  20th  of  January,  1871^ 
the  receiver  filed  a  report,  in  which  he  states  he  had  con- 
tracted liabilities  to  about  $500,  and  was  about  to  make 
additional  outlays,  when,  on  the  19th  of  January,  187l>  by 
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virtue  of  proceedings  in  bankruptcy,  instituted  b}'  Meyer 
&  Lockwood,  defendants,  the  marshal  of  the  United  States 
for  the  Southern  District  of  Ohio  demanded  of  him  the 
surrender  of  the  property,  books,  etc.,  in  his  hands  as  re- 
ceiver of  this  court,  which  he  refused,  and  asks  the  in- 
struction of  the  court.  And  on  the  21st  .of  January,  1871, 
a  rule  to  show  cause  why  they  should  not  be  attached  for 
contempt  was  issued  against  Meyer  &  Lockwood,  and 
ordered  to  be  issued  against  W.  B.  Thrall,  United  States 
,  marshal.  On  the  8d  of  February,  1871,  motion  was  made 
to  discharge  this  rule,  and  on  the  4th  of  February,  1871, 
Meyer  &  Lockwood  and  Thrall  filed  an  .answer  to  the  rule, 
setting  up  the  beginning  of  the  proceedings  in  bankruptcy 
by  Meyer  &  Lockwood,  on  the  28d  of  December,  1870;  that 
N.  &  A.  Thill  were  adjudged  bankrupts,  January  9, 1871, 
and  all  the  necessary  steps  which  resulted  in  the  due  ap- 
pointment of  Kleinschmidt,  as  assignee  of  N.  &  A.  Thill, 
on  the  Ist  of  February,  1871;  the  demand  of  the  receiver 
of  the  19th  of  January,  1871;  that  the  attachments  were 
levied  within  four' months  preceding  the  proceedings  in 
bankruptcy,  whereby  they  became  dissolved  and  the  ap- 
pointment of  the  receiver  vacated,  and  all  the  property  of 
the  firm  became  and  was  vested  in  the  assignee.  They 
denied  any  contempt  of  this  court,  Meyer  &  Lockwood 
saying  that  they  merely  asserted  their  rights  under  the 
bankrupt  laws  of  the  United  States,  and  Thrall,  that  he 
merely  acted  in  his  official  capacity.  These  facts  were  all 
agreed  upon  on  the  hearing  of  the  motion  to  discharge  the 
rule,  and  the  same,  together  with  the  whole  case  was  re- 
served for  the  determination  of  the  General  Term.  It  was 
agreed,  in  the  argument,  that  Meyer  &  Lockwood's  attach- 
ment, being  subsequent  in  point  of  time  to  those  of  the 
other  creditors,  they  merely  resorted  to  the  proceedings  in 
bankruptcy  to  obtain  a  pro  rata  distribution  of  the  assets 
of  the  bankrupts  among  all  the  creditors,  and  obtaining 
that,  they  preferred  to  refrain  from  further  proceedings 
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in  bankruptcy,  and  that  the  receiver  should  continue  in 
possession  and  administer  the  estate  accordingly. 

Forrest  ^  LindemanUj  for  plaintiff. 

Stallo  ^  Kittredgej  for  defendant. 

Hagans,  J.  An  examination  of  the  papers  of  the  cause 
discloses  the  fact  that  the  parties  served  with  process  are 
in  default  for  demurrer  or  answer  in  the  case  of  A.  Thill  v. 
N.  ThiU  et  al.  Indeed,  we  gather  that  it  is  the  desire  of 
all  the  creditors  that  the  receiver  should  continue  in  the 
possession  of  and  administer  the  assets  pro  rata^  as  prayed 
for  in  Thill's  petition,  without  further,  or,  indeed,  any  ob- 
jection at  all.  There  is  nothing  in  the  record  to  authorize 
us  to  inquire  into  the  sufficiency  of  that  proceeding.  The 
plaintiff  is  interested  in  the  partnership  property,  and  has 
a  right  to  see  that  it  goes  to  the  payment  of  the  partner- 
ship debts.  The  fact  is  that  a  receiver  of  this  court  was 
appointed,  as  we  are  bound  to  suppo?e,  according  to  the 
record,  for  sufficient  reason  and  on  sufficient  grounds;  and 
he  has  been  acting  under  the  orders  of  the  court  at  a  time 
when  these  parties  were  bound  to  know  what  was  going 
on,  and  has  not  only  disposed  of  some  portions  of  these 
assets,  but  has  incurred  considerable  liabilities  for  the  com- 
mon benefit.  It  would  seem,  therefore,  that  they  are 
bound  by  his  acts.  He  was  appointed  in  their  behalf  and 
none  of  them  move  to  discharge  him.  In  fact,  the  court  has 
the  custody  of  this  property  for  the  purposes  of  the  action, 
viz:  a  pro  rata  distribution  of  the  assets,  according  to  the 
prayer  of  the  petition,  at  the  instance  of  the  plaintiff,  who 
ig  one  of  the  members  of  this  insolvent  firm,  and  who 
seeks  to  ascertain  and  recover  what  is  due  to  him,  if  he  be 
entitled  to  anything.  No  one  objects  to  this  course,  though 
there  are  priorities  among  these  attachments.  On  the 
contrary,  there  seems  to  be  a  voluntary  assent  to  it. 

The  cause  seems  to  stand,  as  to  the  propriety  of  this 


192  SUPERIOR  COURT  OF  CmCDnirATI. 

Eisenniftnii  v.  Thill. 

action  upon  the  principle  of  Skip  v.  Harwoody  8  Atk.  530, 
and  WiUiamson  v.  WUsorij  1  Bland  (Md.),  41 8.  Both  of  these 
cases  were  suits  by  one  partner  against  another,  and  a  re- 
ceiver was  appointed  to  preserve  the  partnership  property 
for  creditors.  In  the  first  of  these  cases,  it  was  held  by 
Lord  Chancellor  Hardwicke  that  a  commission  of  bank- 
ruptcy could  not  supersede  a  decree  for  a  receiver,  the  ap- 
pointment of  which  is  a  discretionary  power  of  as  great 
utility  as  that  of  any  other  authority  that  belongs  to  a 
court. 

And,  in  the  case  in  Maryland,  the  court  held  that  after 
a  firm  became  insolvent,  the  partners  are  to  be  considered 
as  trustees  for  the  benefit  of  their  creditors ;  and,  therefore, 
a  suit  between  such  partners,  for  the  preservation  of  the 
assets  for  creditors,  may  be  treated  as  a  creditor's  suit,  and 
the  partnership  estate  collected  and  distributed  accord- 
ingly ;  and  a  receiver  was  appointed  to  preserve  the  estate 
for  equal  distribution  among  the  creditors. 

Here,  all  the  parties,  even  those  who  perhaps  might  claim 
priority  by  attachment,  voluntarily  submit  to  the  admin- 
istration of  the  insolvent's  estate,  according  to  our  assign- 
ment laws.  The  purpose  of  the  proceedings  in  bankruptcy 
is  obtained,  and  their  further  prosecution  seems  unneces- 
sary. 

We  do  not  dispose  of  the  motion  to  discharge  the  rule 
or  the  motion  to  dissolve  the  attachments;  we  prefer  to  let 
them  stand  until  the  final  hearing,  and  the  receiver  may 
go  on  and  collect  these  assets  for  distribution  pro  rata. 
And  if  any  of  the  parties  disturb  him  in  the  performaace 
of  his  duties,  or  if  the  assignee  in  bankruptcy  interferes 
with  him,  he  may  report  the  facts  for  such  further  action 
as  may  be  appropriate  in  the  premises. 

The  cause  will  be  remanded  to  Special  Term  for  further 
proceedings. 
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Thomas  Shkbloge  bt  al.  v.  Thb  Globe  Insubance  Com- 
pany OP  Cincinnati. 

Where  a  vessel  is  insured,  negligence  on  the  part  of  the  olBcers  in^cbarKO 
will  not  relieve  the  insureTTrom  liability,  unless  their  conduct  has  been 
fraudulent  or  barratrous. 

It  Is  welT  settled  that  in  all  cases  of  loss,  in  determining  the  liability  of  the 
underwriter,  the  proximate  and  not  the  remote  cause  is  to  be  con- 
sidered. 

When  a  vessel  is  so  injured  as  to  cease  to  be  of  any  value  as  a  vessel,  a  total 
loss  occurs,  which  fixes  the  liability  of  the  insurer,  even  though  there  be 
no  technical  abandonment. 

In  the  United  States  a  constructive  total  loss  occurs  when  the  cost  of  repair 
would  exceed  half  the  value  of  the  vessel. 

The  necessity  of  an  abandonment  may  be  constructively  waived  by  the  in- 
surer. 

A  claim  of  total  loss  made  to  the  insurer,  and  an  unconditional  refusal  by 
the  insurer  to  pay  the  loss,  is  equivalent  to  an  abandonment. 

Where  the  salvage  of  the  wreck  is  not  used  for  repairs,  but  in  the  construc- 
tion of  a  new  vessel,  no  claim  by  the  insurer  of  one-third  new  for  old 
will  be  allowed. 

The  non-compliance  by  the  owners  of  a  vessel  with  a  statute  prohibiting, 
under  a  pecuniary  penalty,  the  carrying  certain  material  without  special 
license,  can  not  affect  the  insurance  on  vessel  or  cargo. 

■ 

The  suit  was  brought  upon  a  policy  issued  by  the  de- 
fendants on  the  1st  of  May,  1868,  insuring  the  plaintiffs 
as  owners  of  the  steamboat  United  States,  against  loss  by 
fire,  for  the  term  of  one  year,  the  vessel  having  liberty 
to  navigate  the  usual  Western  rivers. 

She  was  insured  in  $10,000,  and  the  premium  paid  for 
the  risk  was  $500.  It  is  alleged  that  while  the  boat  was 
navigating  the  Ohio  river  between  Cincinnati  and  Louis- 
ville, she  was  damaged  by  fire  to  the  amount  of  $126,442.50, 
the  boat  being  valued  at  $140,000,  with  the  privilege  of 
being  insured  in  the  sum  of  $105,000. 

The  plaintii&  claim  that  in  consequence  of  such  loss  the 
defendants  are  bound  to  pay  to  them  $9^031.60,  for  which 
sum  they  claim  judgment. 

0.  8.  C.  KKP.  TOL.  I — 13 
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The  defendants  answer :  Ist.  Denying  their  liability  gen- 
erally. 2d.  That  the  officer  of  the  boat  did  not  pursue  the 
regulations  adopted  by  the  supervising  inspectors  under 
the  acts  of  Congress ;  whereby,  in  disobeying  the  same,  and 
not  pursuing,  in  the  navigation  of  the  river,  the  mode  re- 
quired by  such  regulations,  the  damage  sustained  by  the 
vessel  insured  occurred ;  and,  therefore,  by  the  willful  act 
of  the  officers  in  this  behalf,  the  insurers  are  discharged 
from  any  liability  on  their  policy.  8d.  That  in  conse- 
quence of  the  neglect  of  those  navigating  the  boat,  a 
collision  occurred  between  her  and  the  steamboat  America^ 
the  one  ascending  and  the  other  descending  the  river) 
by  means  whereof  the  America  struck  with  great  force 
and  violence  the  United  States,  then  laden  with  coal-oil^ 
whisky,  and  other  combustible  materials,  whereby  the 
same  became  ignited  by  friction  or  by  communication  with 
the  fires  ordinarily  burning  upon  the  steamboat,  and  that 
all  loss  and  damage  to  the  United  States  were  produced  by 
the  carelessness  and  negligence  of  the  plaiutifi's,  their 
agents,  and  servants. 

A  fourth  cause  of  defense  is  averred  that  the  premium 
was  not  paid  within  the  period  required  by  the  terms  of 
the  contract,  and  therefore  the  policy  was  void,  but  this 
cause  was  afterward  withdrawn. 

To  this  answer  the  plaintiffs  replied  generally,  denying 
all  the  allegations  of  the  defendants. 

An  additional  answer  was  afterward  filed  by  leave,  which 
denied  that  the  boat  at  the  time  of  the  loss  was  "  river- 
worthy,"  as  required  by  the  policy ;  but,  on  the  contrary, 
before  and  at  the  time  of  the  alleged  loss,  oil  of  vitriol  had 
been  and  was  then  carried  on  the  boat  as  freight,  contrary 
to  the  act  of  Congress  in  such  case  made  and  provided. 

In  reply  to  this  additional  answer,  the  plaintiiis  denied 
that  the  allegations  made  therein  were  true. 

The  case  at  Special  Term  was  tried  by  a  jury.  The  evi- 
dence in  the  case  was  exceedingly  voluminous,  but  in  sub- 
stance it  appeared  that  on  the  night  of  the  4th  of  Decern- 
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h^Tj  1868,  the  steamboat  America  was  ascending  the  Ohio 
river  on  her  regular  trip  from  Louisville  to  Cincinnati, 
and  the  steamboat  United  States  was  descending  the  Ohio 
river  on  her  regular  trip  from  Cincinnati  to  Louisville. 
Both  these  boats  were  owned  by  the  plaintiffs.  A  col- 
lision occurred  between  them,  and  the  United  States  im- 
mediately afterward  took  fire,  burned  to  the  water's  edge, 
and  sank.  All  the  freight  on  board  was  lost,  as  no  part  of 
the  boat  was  left  but  what  the  fire  had  in  some  way  or 
other  affected.  The  upper  and  lower  decks  were  entirely 
burned  oft',  the  debris  with  the  machinery  being  thrown 
into  the  open  hull. 

While  in  this  situation  the  plaintiffs  notified  the  defend- 
ants of  the  loss,  and  asked  their  advice  as  to  what  course 
should  be  pursued.  They  were  answered  that  the  defend^ 
ants  did  not  recognize  any  liability  on  their  part  for  any 
portion  of  the  loss,  and  declined  to  interfere  or  give  ad- 
vice upon  the  subject. 

The  wreck  remained  where  it  sank  for  several  weeks, 
the  defendants  declining  to  interfere  in  the  matter,  or  to 
give  any  advice  or  direction  as  to  what  the  plaintiffs  should 
do,  always  alleging  that  they  could  not  be  held  liable  upon 
their  policy. 

Being  unable  to  make  any  arrangement  with  the  under- 
writers, the  plaintiff's  then  concluded  to  raise  the  broken 
fragments  of  the  vessel;  and  after  much  labor  and  the  ex*- 
penditure  of  a  large  sum  of  money  were  enabled  to  float 
the  hull,  which  was  towed  to  Cincinnati  and  placed  upon 
the  marine  railway,  that  it  might  be  ascertained  whether 
the  boat  could  be  repaired. 

This,  it  was  found,  would  result  in  the  expenditure  oi 
more  than  the  vessel  would  be  worth  after  the  reparation 
had  been  made,  and  the  old  materials  were  then  appraised 
by  competent  mechanics,  taken  by  the  plaintifis  at  their 
appraised  value,  and  used,  so  far  as  they  were  proper  for 
the  purpose,  in  the  construction  of  what  was  regarded  as  a 
new  boat.    During  the  rebuilding  the  defendants  had  daily 
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opportanity  to  know  what  the  plaintiffs  were  doing,  yet 
made  no  objection  nor  protested  in  any  way  against  the 
course  they  were  pursuing. 

When  the  boat  was  finished,  her  original  siae  in  length, 
in  height,  and  in  the  construction  of  her  upper  works,  her 
cabin  and  general  finish,  were  not  preserved;  but,  as  it  was 
proved,  another  boat  was  produced  at  an  expense  of 
|103,54S — ^the  actual  value  of  the  wreck  first  being  de- 
ducted. It  was  then  claimed  upon  the  evidence  in  the  case, 
as  the  boat  was  valued  in  the  policy  at  $140,000,  the  defend- 
ants were  bound  to  indemnify  the  plaintiffs  to  the  extent 
of  one-fourteenth  of  the  value  of  the  vessel,  which 
would  have  been,  without  deducting  the  salvage,  $10,000, 
but  that  being  deducted,  the  plaintifis  asked  to  recover 
|9,031  fVo  Ai^d  costs. 

There  was  no  direct  evidence  of  an  abandonment,  either 
formal  or  informal,  by  the  plaintifis  to  the  defendants. 

Before  the  jury,  to  whom  the  cause  was  submitted,  had 
been  charged  by  the  judge,  the  plaintiffs'  counsel  asked 
several  special  instructions,  which  were  given,  but  as  they 
are  all  indicated  in  the  general  charge,  we  need  not  refer 
particularly  to  them.  * 

The  counsel  for  the  defendants  asked  various  in- 
structions. 

1  and  2.  That  the  loss  must  have  been  proved  to  be  tho 
result  of  fire,  that  peril  alone  being  insured  against. 

8.  That  if  the  collision  produced  the  fire,  the  under- 
writera  are  excused. 

The  fourth  was  an  abstract  idea  only,  tracing  the  disf- 
tinction  between  '^  efficient  and  predominating  causes." 

The  fifth  was  but  the  same  proposition  in  a  difi'erent 
form,  and  so  is  the  sixth,  and  we  may  also  include  the 
seventh  in  the  same  category. 

8.  The  plaintifi's*  must  have  proved  that  they  abandoned 
the  boat  to  the  underwriters  in  proper  time,  or  they  could 
not  recover  for  a  total  loss,  but  only  for  such  partial  loss 
as  it  could  bo  shown  the  vessel  suffered  by  fire,  and  in  such 
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case,  if  the  vessel  was  repaired,  the  cost  of  repairing,  de* 
ducting  **  one-third  new  from  old,"  can  be  charged  to  the 
underwriters. 

9.  This  charge  was  but  the  expressiou  in  greater  minute- 
ness of  the  propositions  involved  in  the  previous  one. 

These  charges  were  all  refused  as  asked,  and  the  refusal 
of  the  judge  to  give  them  excepted  to. 

Taft,  J.,  charged  the  jury  as  follows: 

This  suit  is  upon  a  policy  of  insurance,  by  which  the 
defendant  '^caused  the  plaintiffs  to  be  insured  in  a  sum  not 
exceeding  $10,000,  against  fire  onlr/y  upon  the  steamboat 
United  States,  with  permission  to  navigate  the  usual  West- 
ern rivers."  By  this  policy  the  risk  of  collision  is  not  cov- 
ered. It  is  not  strange  that  it  should  have  been  claimed  for 
the  defendant  that,  as  this  loss  originated  iirthe  collision,  it 
was  not  covered  by  the  policy.  It  has  been  presented  as  a 
defense  that  the  loss  was  by  collision,  and  that  the  risk  of 
collision,  and  of  other  perils  of  the  river,  are  excepted  by 
limiting  the  insurance  to  ")?re  onZy,"  and  that  as  the  risk 
of  collision  was  excluded,  a^rc  caused  by  the  collision  was 
also  excluded.  But  I  can  not  adopt  this  construction.  Of 
all  the  risks  to  which  a  steamboat  is  exposed,  fire  is  the 
only  one  cove»ed  by  this  policy.  But  there  is  no  provision 
that  the  risk  of  fire  caused  by  other  perils  of  the  river 
should  be  excluded. 

If  it  had  been  the  intention  of  the  parties  to  exclude 
losses  by  fire  caused  by  perils  not  covered  by  the  policy,  it 
is  to  be  presumed  that  they  would  have  expressed  it.  But 
it  seems  to  me  that  such  a  construction  would  defeat  the 
general  and  obvious  object  of  procuring  any  insurance  at 
all.  All  fires  are  caused  by  something,  and  on  steamboats 
they  are  generally  caused  by  something  known,  in  the 
language  of  insurance,  as  perils  of  the  river.  If  the  losses 
from  fire  caused  by  perils  of  the  river,  or  by  other  perils 
enumerated  in  this  marine  policy,  are  *to  be  regarded  as 
excluded,  it  would  be  very  rare  that  a  loss  by  fire  to  a 
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Bteamboat  on  the  river  would  not  be  excluded  by  such  a 
construction,  and  the  policy  would  be  of  very  little  value 
to  the  insured. 

The  language  of  the  policy,  in  my  opinion,  does  not 
require  nor  justify  such  a  construction* 

The  construction  which  I  put  upon  this  policy,  therefore, 
is  that  it  insures  the  plaintiffs  against  fire  from  whatever 
cause,  provided  it  be  not  caused  by  some  of  the  perils 
which  are  excepted  in  the  policy,  of  which  collision  is  not 
one ;  so  that,  if  you  find  that  any  part  of  this  loss  was 
caused  by  fire,  it  is  not  a  defense  that  the  fire  was  caused 
by  the  collision. 

But  the  insurers  are  not  responsible  for  the  loss  or  dam- 
age caused  by  the  collision  onlyy  and  not  by  fire.  The 
breakage  of  the  bow  of  the  United  States  by  the  America 
running  into  hCr,  and  cutting  a  hole  and  letting  in  the 
water  and  sinking  her,  was  all  the  work  of  the  collision, 
and  not  to  be  in  any  manner  charged  to  the  defendant. 

As  fire  supervened  and  caused  the  loss  for  which  this 
suit  is  brought,  you  will  have  the  duty  of  finding  what  por- 
tion of  the  loss  was  caused  by  the  collision  directly,  and 
what  part  was  caused  by  the  fire. 

For  the  risk  of  collision  proper,  the  plaintiffs  themselves 
were  responsible.  As  between  them  and  the  defendant, 
you  may  regard  them,  the  plaintiffs,  as  insurers  against 
collision. 

This  discrimination  between  the  loss  caused  by  the  col- 
fision  not  through  the  agency  of  fire,  and  the  loss  caused 
by  the  fire,  is  not  without  difficulty;  but  the  evidence  is  all 
before  you  on  which  to  make  it. 

All  the  repairs,  and  all  the  oost  of  raising  and  placing 
the  wreck  in  Cincinnati,  fairly  attributable  to  the  collision, 
aside  from  the  fire,  must  be  carefully  distinguished  from 
the  cost  of  repairs,  raising,  transportation,  and  care  of  the 
wreck,  which  is  to  be  charged  to  the  account  of  the  fire. 

But  the  question  which  has  been  contested  as  the  main 
•point  in  this  case  is,  whether  the  amount  of  this  loss  is  to 
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be  ascertained  by  the  rules  applying  to  what  is  denom- 
inated a  total  loss,  or  by  the  rales  applying  to  a  partial 
loss. 

A  total  loss  may  be  actual  or  constructive.  A  con- 
structive total  loss  is  where  the  loss  is  not  actually  total, 
but  is  so  great  as  to  justify  the  insured  in  abandoning  the 
subject  of  insurance,  or  what  remains  of  it,  to  the  insurers, 
and  claiming  a  total  loss* 

It  is  usual  for  insured  parties  in  cases  of  loss,  whether 
actually  or  only  constructively  total,  by  abandonment,  to 
surrender  what  remains  of  the  boat  to  the  underwriters. 

This  is  a  convenient  way  of  making  certain  what,  in 
many  cases,  would  otherwise  be  uncertain.  The  surrender 
by  abandonment  of  the  wreck  or  salvage  is  so  convenient 
and  so  generally  adopted  in  such  cases,  that  the  question 
of  an  actual  total  loss  without  an  abandonment  arises 
comparatively  seldom. 

In  the  present  case  there  has  been  no  abandonment  or 
sale  of  the  part  saved  from  the  boat,  but  it  has  been  used 
in  rebuilding  a  new  boat  or  in  repairing  the  old  one,  and 
one  question,  perhaps  I  ought  to  say  the  question  for  the 
jury  to  determine,  is,  which  of  these  two  things  has  been 
done.    Has  a  new  boat  been  built,  or  an  old  one  repaired? 

As  there  was  no  abandonment  of  the  property  saved,  no 
mere  constructive  total  loss  can  be  claimed.  But  if  there 
was  an  actual  total  loss,  the  recovery  may  be  as  for  a  total 
loss,  without  any  abandonment,  crediting  the  defend- 
ants with  the  value  of  what  was  saved.  It  is  claimed,  by 
the  defendant  that  the  plaintiffs  have  themselves  settled 
the  questioii  in  favor  of  a  partial,  instead  of  a  total  loss,  by 
reconstructing  upon  the  old  hull  a  new  cabin,  new  boilers 
and  wheels,  and  wheel-houses,  instead  of  abandoning  the 
saved  part  to  the  insurers. 

It  is  also  claimed  that  the  precedents  on  which  the  plain* 
tiffs  rely  to  establish  the  total  character  of  the  loss  have  all 
been  cases  in  which  the  wrecked  or  injured  vessel  had  been 
sold,  and  the  circumstances  having  justified  a  sale,  an 
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abandonment  became  useless^  the  sale  under  such  circam- 
stances  having  converted  the  salvage  into  money.  It  has 
been  held  in  such  cases  that  the  abandonment  of  the  money 
to  the  insurers,  merely  that  they  might  repay  it  to  the 
insured,  would  be  an  idle  ceremony.  This  boat  was  at  or 
near  her  home  port,  and  was  not  sold  after  the  disaster,  nor 
abandoned  to  the  insurers. 

The  case  is  peculiar,  and  must  be  considered  and  decided 
on  its  own  circumstances. 

The  general  object  of  an  abandonment  is  to  simplify  the 
settlement  of  the  loss,  by  making  the  agreed  value  in  the 
policy  the  measure  of  damages,  deducting  the  value  of  the 
salvage;  while,  if  settled  as  a  partial  loss,  the  particular 
items  of  loss  must  be  proven,  and  in  case  of  repairs,  the 
bills  of  items,  or  other  proofs  of  the  actual  cost  of  the  re- 
pairs, must  be  furnished ;  and  after  they  are  proved,  there 
is  a  deduction,  from  the  amount,  of  one-third  new  for  old 
in  cases  of  repairs.  In  the  present  case,  the  valuation  in 
the  policy  is  jfl 40,000.  This  was  agreed  upon  by  the  par- 
ties to  be  her  value  for  the  time  the  policy  had  to  run. 
This  valuation  binds  both  parties.  All  the  policies  on  the 
steamer  amounted  to  $105,000,  or  three-fourths  of  the 
whole  value,  the  other  fourth  being  at  the  risk  of  the 
owners.  The  policy  of  the  defendant  was  for  ten  thou- 
sand dollars,  or  one-fourteenth  of  the  valuation.  In  a  total 
loss  with  no  salvage,  the  recovery  would  be  one-fourteenth 
of  the  valuation,  or  $10,000. 

The  plaintiffs  claim  that  they  have  shown  an  actual  total 
loss  by  fire,  which  is  the  only  peril  insured  against,  and 
that  they  are  entitled  to  have  the  damages  ascertained  as  a 
total  loss,  measuring  the  damages  by  the  valuation  in  the 
policy  with  salvage,  stating  their  loss  as  follows: 

Assuming  the  entire  loss,  the  valuation  in  the  policy, 
$140,000: 

Deducting  from  this  amount  as  salvage  the  value  of  all 
that  wad  not  destroyed  by  fire,  consisting  of  the  cost  of 
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repairing  the  damage  by  colIisioDy  for  which  the  plaintiffs 
themselves  were  responsible,  amounting  to  $6,000 : 

And  of  the  net  valae  of  the  wreck  when  brought  to  Cin- 
cinnati, less  one-half  the  cost  of  raising  and  bringing  it 
here,  viz:  $12,000  less  $2,971.25,  the  other  half  of  that 
cost  being  attributable  to  the  collision,  $9,028.75  : 

Making  the  entire  salvage  to  be  credited  to  the  insurers, 
and  deducted  from  the  agreed  value,  $15,028.75 : 

Leaving  as  the  entire  loss  by  fire  $124,972,  one-four- 
teenth part  of  which,  it  is  claimed,  is  to  be  paid  by  the  de- 
fendant xmder  this  policy.  The  amount  of  the  claim  thus 
estimated  as  for  a  total  loss  under  this  policy,  is  $9,028.75, 
with  interest  from  April  1, 1869,  to  June  6,  1870 — ^four- 
teen months  and  five  days — $639.54,  making  the  amount 
due  $9,668.29.    This  is  the  plaintiffs'  claim. 

This  statement  illustrates  the  method  of  ascertaining 
what  is  denominated  a  total  loss.  The  figures  themselves, 
as  well  as  the  facts  on  which  they  are  founded,  are  not 
given  here  as  facts,  but  by  way  of  illustration  of  the  mode 
of  calculating  the  loss  as  a  total  loss.  If  you  should  find  a 
total  loss,  you  will  find  the  facts  and  figures  for  yourselves 
on  the  evidence.  You  will  observe  that  in.  ascertaining 
this  amount,  the  agreed  value  in  the  policy  forms  the  basis 
of  calculation.  It  is  to  avoid  difficulty  in  ascertaining  the 
actual  value  in  the  event  of  a  total  loss  that  the  valuation 
is  made  when  the  policy  is  issued;  and,  unless  fraudulent, 
which  is  not  claimed  in  this  case,  it  is  binding  on  both 
parties. 

The  counsel  for  the  defendant,  on  the  other  hand,  claim 
that  the  loss  is  not  actually  total,  and  that  as  there  has 
been  no  abandonment  to  the  insurers  of  what  remained 
after  the  disaster,  it  is  to  be  ascertained  as  a  partial  loss. 

By  regarding  the  plaintiffs  as  having  repaired 
the  steamer  United  StateeTat  a  cost,  as  shown 
by  the  statements  of  witnesses,  and  the  bills 
and  books,  of. 4108,548  97 
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Subject,  however,  to  deductions  of  $7,080  for 
expense  of  repairs  attribu^ble  to  the  collis- 
ion as  well  as  of  other  items,  which  I  need  not 
enumerate,  but  which  all  together  amount 
to $10,191  29 

Leaving  as  net  cost  of  repairs  caused  by  the  fire  $93,352  68 
Deducting  one-third  as  the  difference  between 
new  and  old  materials 31,114  23 

Making  the  entire  loss $62,238  45 

One-fourteenth  of  this  to  be  borne  by  the  de- 
fendants, which,  with  interest,  is  said  to 
amount  to $4,694  60 

Thus,  in  the  peculiar  circumstances  of  this  case,  the 
entire  loss  is  $124,972  or  $62,288.45,  and  the  defendant's 
share  of  it  is  $9,668.29  or  $4,694.60,  as  you  calculate  it  by 
the  rules  of  a  total,  or  of  a  partial  loss,  or  nearly  in  those 
proportions.  * 

And  the  difference  in  the  amount  of  loss  upon  the  single 
risk  of  the  defendant,  made  by  these  different  modes  of 
casting  it,  is  $4,950.22,  or  one  is  about  double  that  of  the 
other.  Both  are  intended  to  efi'ect  the  same  object,  viz: 
the  indemnity  of  the  insured. 

I  do  not  vouch  for  the  accuracy  of  these  figures,  al- 
though they  are  probably  not  far  from  correct.  But  the 
responsibility  of  making  the  calculations  for  yourselves  I 
leave  with  you,  where  it  belongs. 

But  these  statements  illustrate  the  two  modes  of  ascer- 
taining the  amount  of  a  loss,  and  show  you  the  precise 
nature  of  the  controversy,  as  well  as  the  importance  of  the 
question  you  have  to  decide. 

It  is  claimed  by  the  counsel  for  the  plaintiffs  that  the 
United  States  received  a  comparatively  small  damage  by 
collision,  which  could  have  been  easily  repaired  for  a  small 
sum  compared  with  her  value,  and  that  the  collision  was 
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immediately  followed  by  fire,  which  totally  destroyed  the 
boat  for  the  purposes  and  uses  of  a  steamboat,  so  that  the 
United  States  steamer  no  longer  existed  as  a  steamer,  and 
to  repair  the  damage  done  by  fire  to  the  boat  would  require 
a  cost  greater  than  the  value  of  the  steamer  when  wholly 
repaired,  or  rebuilt  in  the  form  and  style  in  which  she 
existed  before  the  accident. 

The  defendant's  counsel,  on  the  other  hand,  claim  that 
the  United  States  was  not  wholly  destroyed  in  the  sense 
claimed  by  the  plaintiffi,  nor  in  any  sense;  that  she  could 
have  been  repaired,  and  was  repaired  by  the  plaintiffs 
themselves  in  the  form  and  manner  which  they  preferred, 
and  that  the  cost  of  said  repairs,  so  far  as  attributable  to 
the  loss  by  fire,  did  not  exceed  $93,852.68,  from  which,  by 
the  terms  of  the  policy,  they  are  entitled  to  have  one-third 
deducted  as  the  agreed  difference  between  the  new  and  old 
materials.  If  the  steamboat  was  a  proper  subject  of  repair, 
retaining  her  identity  as  a  steamboat,  and  in  such  a  con- 
dition that  a  prudent  uninsured  owner  would  have  re- 
paired her,  the  rule  of  recovery  would  be  as  for  a  partial 
loss. 

The  rule  by  which  to  determine  in  what  cases  the  in- 
demnity is  to  be  ascertained  on  the  principle  of  a  total  loss, 
and  in  what  cases  it  is  to  be  ascertained  on  the  principle  of 
a  partial  loss,  has  been  the  subject  of  earnest  discussion  in 
many  cases,  and  of  various,  if  not  contradictory,  opinions, 
both  in  America  and  in  England,  from  which  country  we 
derive  many  of  the  doctrines  of  insurance  law*  It  has 
also  been  very  much  and  ably  discussed  in  this  case. 

I  have  said  that  cases  of  actual  total  loss,  without  aban- 
donment, arise  comparatively  seldom.  Nevertheless,  in 
the  vast  number  and  variety  of  insurance  cases  which 
have  arisen  and  been  recorded  in  the  reports  of  English 
and  American  judicial  proceedings,  there  have  been  sev- 
eral cases  of  what  is  denominated  actual  as  distinguished 
from  constructive  total  k>sses,  without  any  notice  of  aban- 
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donment,  where  the  ship  or  the  wreck  has  been  sold  by 
the  captain,  nnder  various  circumstances. 

Several  cases  have  arisen  in  which  a  ship,  on  a  foreign 
coast  or  in  a  foreign  port,  has  been  reduced  hj  perils  in- 
sured against  to  a  condition  from  which  she  could  not  be 
recovered  and  repaired  without  incurring  an  expense 
greater  than  her  repaired  value,  in  which  condition  a 
prudent  uninsured  owner  would  not  attempt  to  repair,  and 
the  captain  has,  as  the  best  course  for  all  concerned,  sold 
her  for  a  small  value,  and  the  owners  have  sued  for  a  total 
loss,  without  giving  notice  of  an  abandonment.  In  this 
class  of  cases  the  inquiry  has  generally  been,  whether  the 
ship,  under  the  circumstances  of  each  case,  was  capable 
of  repair  at  all,  or  if  she  could  be  repaired,  whether  the 
cost  would  exceed  her  repaired  value ;  and  if  so,  her  re- 
pairs have  been  held  to  be  impracticable  and  the  sale  jus- 
tified, and  the  recovery  has  been  permitted  for  an  actual 
total  loss,  without  any  notice  of  abandonment,  crediting 
the  insurers  with  the  proceeds  of  the  sale* 

These*  cases  have  generally,  if  not  universally,  arisen 
upon  losses  which  have  happened  away  from  the  home 
port,  and  where  the  cost  of  repair  has  been  enhanced  by 
the  absence  of  facilities  for  making  repairs,  or  for  recov- 
ering a  ship  from  her  perils ;  in  those  cases,  however,  the 
question  has  been  considered  one  of  actual  total  loss,  and 
the  insured  has  been  charged  with  the  proceeds  of  the  sale 
of  the  wreck. 

ITo  case  has  been  cited  from  the  books  where  a  steam- 
boat has  suffered  a  disaster  at  or  near  her  home  port, 
and  remained  in  form  a  steamboat,  and  where  the 
wreck  has  not  been  sold  nor  abandoned  to  the  under- 
writers, and  the  insured  have  recove  red  as  for  total  loss 
on  the  ground  that  to  repair  her  would  cost  more  than  her 
repaired  value.  But  the  cases  to  which  I  have  referred 
have  generally,  if  not  in  every  instance,  gone  upon  the 
idea  that  a  total  loss  must  exist  to  justify  the  sale. 

The  circumstances  of  this  case  are  peculiar.    The  ques* 
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tion  whether  the  cost  of  repairs  would  exceed  the  repaired 
value  could  not  ordinarily  arise  in  a  home  port,  where  re- 
pairs  could  he  most  advantageously  made,  and  where  what 
was  saved  would  he  safe.  The  circumstances,  as  claimed 
to  exist  in  the  present  case,  are  peculiar  in  this,  that  hy 
the  change  |in  the  trade  to  which  she  was  destined  the 
original  form  and  style  of  the  ^'  United  States"  had  become 
exceptional,  and  to  restore  it  hy  repair  or  reconstructioni 
it  is  claimed,  would  cost  more  than  she  would  be  worth 
when  so  repaired  or  reconstructed. 

Kow,  it  is  not  necessary  that  I  should  detail  the  difficul- 
ties I  have  found  in  analyzing  and  comparing  the  author- 
ities on  this  subject,  or  in  the  application  of  the  principles 
of  the  decided  cases  to  the  evidence  in  the  present  case. 
I  may,  however,  in  general,  rejoiark  that,  while  I  find  no 
decided  case  precisely  like  the  present,  in  which  the  fact 
that  the  cost  of  repair  would  exceed  the  repaired  value  has 
been  held  to  entitle  the  insured  to  recover  for  a  total  loss 
without  abandonment,  it  does  appear  to  me  that  the  prin- 
ciples of  the  decisions  to  which  I  have  referred  logically 
applied  to  the  facts  of  this  case,  as  the  plaintifis  claim 
them  to  be,  would  make  it  a  case  of  actual  total  loss.  That 
is  to  say,  if  the  jury  should  find  that  this  steamboat  did 
remain  in  specie^  but  was  so  badly  damaged  by  fire  that  to 
repair  that  damage  would  cost  more  than  she  would  be 
worth  when  fully  repaired  both  as  to  the  damage  by  fire 
and  collision,  the  repairs  of  the  damage  by  fire  must  be 
considered  as  impracticable,  and  the  loss  actually  total, 
without  abandonment. 

The  loss  by  collision  is  to  be  regarded  between  the 
plaintiffs  and  defendants  as  so  much  saved,  so  that  the 
amount  of  the  cost  of  repairing  the  damage  done  by 
fire,  after  the  damage  by  collision  has  been  repaired  by 
the  plaintiffs,  must  exceed  the  value  of  the  entire  boat 
when  repaired;  and  if  that  fact  is  found  by  the  jury,  they 
will  ascertain  the  damage  on  the  principle  of  a  total  loss, 
crediting  the  defendants  with  the  cost  of  repairs  attribu- 
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table  to  the  collision   and  with  the  net  value  of  the 
wreck. 

The  total  loss  of  a  steamboat,  contemplated  as  a  subject 
of  insurance,  does  not  mean  the  annihilation  of  the  tim* 
bers  and  iron  of  which  it  is  composed ;  nor  does  it  neces- 
sarily mean  the  destruction  of  their  value  as  materials  for 
building  another  boat,  or  for  other  purposes.  But  it  does 
mean  the  entire  destruction  of  the  steamboat  as  a  steam- 
boat, for  the  uses  and  purposes  of  the  steamboat  insured. 
This  may  happen  by  sinking  her  in  the  sea  beyond  hope 
of  recovery ;  by  reducing  her  to  ashes ;  by  reducing  her 
to  a  condition  in  which  she  can  not  be  repaired  at  all,  or 
in  which  the  cost  of  repair  would  exceed  her  value  when 
repaired,  so  that  a  prudent  uninsured  owner  would  not 
attempt  to  repair,  as  it  would  only  increase  the  loss ;  in 
either  of  which  conditions,  if  caused  by  a  risk  insured 
against,  as  in  the  present  case,  by  fire,  it  is  to  be  regarded 
'as  an  actual  total  loss  of  the  steamer,  within  the  meaning 
of  the  policy. 

And  if  you  should  find  from  the  evidence  in  this  case, 
that  the  steamboat  United  States  insured  by  this  policy 
was  thus  totally  destroyed  by  fire,  for  the  purposes  and 
uses  of  the  insured  steamboat,  you  will  proceed  to  ascer- 
tain the  amount  of  the  loss  on  the  principle  of  a  total 
loss. 

But  if  you  find  that  the  steamboat  was  not  an  actual 
total  loss  by  fire,  in  the  sense  I  have  explained^ — ^that  she 
survived  the  fire,  and  could  have  been  repaired  of  all  dam- 
age by  fire  at  a  cost  not  exceeding  her  value  when  fully  re- 
paired— ^you  will  proceed  to  ascertain  the  damage  by  fire 
on  the  principle  of  a  partial  loss. 

Intimately  connected  with  this  question,  and  prelimi- 
nary to  it,  is  another  also  peculiar  to  this  case :  What  is 
to  be  comprehended  under  the  term  repairs  of  the  steamer 
United  States  ?  The  plaintiffs  claim  that  it  is  the  restora- 
tion of  the  United  States,  with  her  two  cabins  and  furni- 
ture in  all  respects  as  she  was  before  the  accident;  and 
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that  the  cost  of  replacing  both  cabins  is  to  be  included  in 
the  estimate  of  the  cost  of  repairs  in  determining  whether 
her  repairs  would  cost  more  than  she  would  be  worth  when 
repaired. 

The  counsel  for  the  defendants,  on  the  other  hand,  say 
that  she  has  been  repaired  by  the  plaintiffs  in  the  way 
they  preferred,  and  is  worth  as  much  as  she  would  have 
been  with  both  cabins  replaced,  and  that  the  cost  of  this 
repair,  reduced  by  deducting  that  part  which  is  attributa- 
ble to  the  collision,  furnishes  the  criterion  by  which  you 
are  to  decide  whether  the  cost  of  repairs  caused  by  the  fire, 
exceeds  the  repaired  value. 

To  illustrate  this  difference  by  figures :  If  to  restore  the 
United  States  to  her  old  form,  with  both  cabins,  would  cost, 
in  addition  to  the  repairs  due  to  the  collision,  $180,000, 
or  any  sum  less  than  the  $130,000,  that  would  make  a 
case  of  total  loss,  on  the  plaintiffs'  hypothesis,  that  the 
repair  of  the  United  States  must  be  taken  to  be  restoring 
her  to  her  former  condition.  On  the  other  hand,  if  the 
steamer  has  been  repaired,  as  the  defendants'  counsel 
claim,  at  a  cost  for  damage  due  to  the  fire  of  about 
$98,000,  and  the  repaired  boat  was  worth,  when  repaired, 
$100,000,  or  any  sum  above  the  cost  of  repairs  due  to  the 
fire,  it  would  be  a  case  of  partial  loss,  on  the  hypothesis 
of  the  defendant's  counsel,  that  the  plaintifi's  have  actu- 
ally repaired  the  insured  steamer. 

This  is  a  question  of  fact  for  you  to  determine  from  the 
evidence.  Whether  what  has  been  done  under  all  the  cir- 
cumstances constitutes  a  repair  of  the  steamer  United 
States,  or  the  building  of  another  and  different  boat,  is  a 
question  for  you  to  determine.  You  have- heard  all  the 
testimony.  I  have  allowed  or  intended  to  allow  all  the 
evidence  tending  to  sustain  both  theories  to  be  presented 
to  you,  that  you  might  have  before  you  the  means  of  form- 
ing a  fair  and  just  opinion. 

The  counsel  for  each  party  have  insisted  that  the  court 
should  decide  this  question,  by  excluding  evidence  off  red 
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to  support  the  theory  of  the  other  party  as  to  what  con- 
stituted repairs  to  the  steamer  United  States.  But  it  has 
seemed  to  me  that  it  is  a  practical  question  of  fact  which 
the  Court  can  not  safely  undertake  to  decide.  I  have  con- 
cluded, therefore,  to  leave  it  to  you,  upon  all  the  evidence, 
and  under  all  the  circumstances,  what  was  a  fair  estimate 
of  the  repairs  of  the  steamer  CTnited  States,  made  ne- 
cessary by  the  fire,  excluding  the  cost  of  those  which 
were  attributable  to  the  collision,  if  she  could  be  repaired ; 
and  whether  such  repairs  would  have  cost,  or  did  cost, 
more  than  the  value  of  the  boat  when  fully  repaired. 

You  will  find  it  convenient  to  settle  this  last  question 
first,  as*  preliminary  to  the  great  question,  whether  the 
case  is  one  of  a  total,  or  a  partial  loss. 

To  portions  of  this  charge  the  defendants  excepted;  and 
aftei*ward  presented  other  and  further  instructions  to  the 
Court,  which  were  given. 

A  verdict  was  rendered  for  the  plaintifta  for  $9,558.62, 
and  the  defendant^  moved  for  a  new  trial  alleging  the  ver- 
dict was  against  the  law  of  the  case  and  the  evidence 
also. 

The  questions  involved  in  this  motion  were  reserved  for 
opinion  of  the  court  in  General  Term. 

Stanley  MatthewSy  George  JSoadlyy  and  Lincoln^  Smithy 
Warnock  ^  Stephens^  for  plaintiffs. 

Wm.  r.  Gholsouy  George  E.  Pughy  George  JS.  Pendleton^ 
and  Burnett,  Follett  ^  Wright,  contra. 

Storer,  J.  A  careful  examination  of  the  pleadings,  and 
the  evidence  contained  in  six  hundred  pages  of  the  bill 
of  exceptions,  presents  these  questions  for  our  decision : 

First.  Was  the  loss  of  the  vessel  caused  by  the  peril 
against  which  she  was  insured  7 

Second.  Was  the  loss  a  total  one  absolutely  or  construct- 
ively total  only  ? 
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Third.  Was  the  vessel  rebuilt,  resulting  in  a  new  and 
different  structure,  or  was  she  simply  repaired,  subjecting 
her  to  the  deduction  of  one-third  new  for  old,  in  the  ad- 
justment of  the  loss  i 

Fourth,  Was  the  policy  forfeited  by  a  disobedience  of 
any  laws  of  the  United  States,  forbidding  certain  species 
of  merchandise  from  being  carried  on  the  vessel  without  a 
license  ? 

There  is  no  denial  in  the  answer  that  the  loss  was  the 
consequence  of  fire,  although  it  is  alleged  the  flames 
which  consumed  the  vessel  were  produced  by  the  contact 
of  the  America  with  some  packages  of  aqua  fortis  on 
board  the  United  States,  which  the  plaintiffs  were  prohib- 
ited from  transporting  on  their  vessel  by  the  act  of  Con- 
gress of  August  30, 1882,  10  Statutes  at  Large,  sec.  46,  p.  63. 

It  is  immaterial  how  the  fire  was  produced,  whether  by 
mere  accident  or  the  negligence  even  of  the  officers  of 
the  vessel,  if  there  has  been  no  fraudulent  or  barratrous 
conduct  on  their  part  to  which  the  loss  may  fairly  be  at- 
tributed. This  rule  we  regard  as  authoritatively  settled,  and 
another  rule  also,  that  in  all  cases  of  loss  within  the  perils 
insured  against,  the  proximate,  not  the  remote  cause  of  the 
injury,  is  to  be  regarded  in  determining  the  liability  of  the 
underwriter.  2  Arnauld  on  Ins.,  8d  ed.  670 ;  Busk  v.  Royal 
Exchange  Co.y  2  B.  &  Aid.  73 ;  Walker  v.  Maitland^  5  lb.  171. 
These  cases  have  established  the  law  in  England,  and 
have  been  approved  by  numerous  subsequent  decisions. 

This  also  is  the  law  as  we  find  it  recognized  by  our 
own  courts.  Columbia  Lis.  Co.  v.  Lawrence^  10  Pet.  617 ; 
Waters  v.  Merchants'  Ins.  Co.j  11  Pet.  215 ;  Perriny.  Protec- 
tion Ins.  Co.y  11  Ohio,  147.     See  also  2  Phillips  on  Ins.  1032. 

If  we  apply  these  principles  to  the  evidence  we  find  in 
the  record,  we  are  satisfied  the  loss  of  the  vessel  was 
caused  by  the  direct  peril  against  which  the  plaintiffs  were 
insured,  and  no  fraud  can  be  imputed  to  the  plaintiffs  in 
producing  it. 

C.  8.  C  BXF.  VOL.  I — 14 
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The  jury  might  well  have  found  as  they  did,  and  we 
think  upon  this  point  their  verdict  ought  not  to  be  dis- 
turbed. 

Second.  "Was  the  loss  a  total  one,  or  merely  construct- 
ively total,  which  requires,  on  the  part  of  the  insurers,  a 
formal  abandonment  to  the  underwriters? 

When  the  vessel  founders  at  sea,  or  is  so  broken  up  by  being 
wrecked  that  it  is  obvious  the  i^ubject  insured  ceases  to 
be  of  any  value  as  a  vessel,  although  some  of  the  planks 
may  remain,  we  may  regard  the  liability  of  the  insurers 
is  fixed,  though  there  be  no  abandonment.  The  circum- 
stances of  each  case  must  therefore  determine  the  extent 
of  the  loss.  This  doctrine  is  very^  clearly  stated  and  ex- 
plained by  Lord  Abinger,  in  lioice  v.  Salvador y  3  Bing- 
ham N.  G.  266,  in  the  Exchequer  Chamber,  in  a  most  ex- 
haustive examination  of  the  question.  See  also  the  case 
of  Cambridge  v.  Anderton^  first  reported  in  Ryan  &  Moody, 
61,  at  Nisi  Prius,  afterward  in  the  King's  Bench,  8  Bing- 
ham N.  C.  203,  and  2  B.  &  C.  691 ;  see  also  Gardner  y. 
Salvadory  1  Moody  &  R.  116. 

An  abandonment  is  but  the  formal  cession  of  what  may 
become  salvage,  when  the  vessel  that  has  sufiered  from  the 
peril  against  which  the  owners  have  been  insured  is  yet 
susceptible  of  repair,  and  only  confers  the  same  right  the 
insurers  would  have  had  by  subrogation  on  payment  of  the 
sum  insured.  Meanwhile  the  master  of  the  vessel,  up  to 
the  time  of  the  abandonment,  is  the  agent  both  of  the  in- 
sured and  the  insurer ;  if  the  ofier  to  abandon  is  accepted 
or  refused,  he  is  the  agent  of  the  underwriter  only. 

We  understand  a  constructive  total  loss,  as  the  law  now 
exists,  both  in  England  and  the  United  States,  takes  place, 
to  use  the  language  of  2  Arnauld,  850,  "  where  the  subject 
insured  is  not  destroyed,  but  its  destruction  is  made  highly 
probable,  and  its  recovery,  though  not  utterly  hopeless,  is 
either  exceedingly  doubtful  or  too  expensive  to  warrant 
the  attempt ;  or  where  the  vessel  could  not  be  made  navi- 
gable, except  at  a  cost  greater  than  her  repaired  value." 
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2  Araauld,  955.  The  application  of  the  rule  thus  stated 
is  extended  in  the  United  States  to  those  cases  where  the 
cost  of  repairs  will  exceed  half  the  value  of  the  vessel. 
Pede  V.  Merchant  Ins.  Co.y  Cr.  8,  Mason,  27 ;  Bradlie  v. 
Maryland  Ins.  Co.y  12  Peters,  278. 

It  seems  to  be  admitted  by  all  the  writers  upon  marine 
insurance,  that  in  every  case  of  a  constructive  total  loss, 
there  must  be,  as  a  general  rule,  evidence  of  an  abandon- 
ment by  the  owners  to  the  insurers. 

But  if  the  claim  of  the  defendants  should  have  been 
sustained  as  to  the  extent  of  the  loss,  it  is  settled  in  every 
Buch  case  that  circumstances  may  exist  which  will  excuse 
what  might  otherwise  have  been  the  duty  of  the  insured 
to  prove.  Now,  in  the  case  before  us,  while  there  is  a 
denial  in  the  answer  of  any  loss  under  the  policy,  there  is 
no  allegation  of  the  constructive  loss,  or  of  a  neglect  to 
abandon,  or  even  of  any  loss  total  or.  partial ;  but  we  have 
no  doubt  under  the  averment  of  a  total  loss  it  may  be 
proved  to  have  been  a  constructive  total  loss  only,  and  we 
notice  this  fact  merely  to  warrant  the  belief  that  the  in- 
surers did  not  intend  to  admit  their  liability  in  any  event. 

The  contract  of  insurance  is  said  to  require  the  utmost 
good  faith  of  all  the  parties  interested.  ^^  Uberrima  Jides^^ 
is  the  maxim  which  the  writers  on  this  branch  of  the  law 
have  applied  to  the  insured  as  well  as  to  the  underwriter. 
The  acts  of  either  may  estop  them,  if  inconsistent  with 
fair  dealing,  and  this  is  the  same  rule  we  always  recognize 
where  one  party  to  a  contract  has  so  demeaned  himself 
toward  the  other  that  he  has  been  led  to  believe  certain 
facts  have  thereby  existed,  and  has  acted  on  this  presump- 
tion, there  may  well  be  an  estoppel  "  in  pais  J' 

It  is  on  this  principle  the  liw  will  never  require  a  vain 
thing  to  be  done,  if  it  can  bej^fairly  inferred  the  per- 
formance of  an  agreement  has  been  waived. 

Hence  it  is  preliminary  proof  of  loss  is  always  required 
to  be  given  in  every  suit  upon  a  policy  of  insurance  unless 
it  is  waived.     This  may  be  by  an  absolute  refusal  to  pay  the 


212        SUPERIOR  COURT  OF  CINOINNATL 

Sherlock  et  al.  «.  The  Globe  Insurance  Ck>. 


loss,  or  the  silence  of  the  insurers  and  other  acts  from 
which  it  may  he  implied  the  proof  would  not  be  demanded. 
2  Phillips,  §§  1812, 1813,  wh^re  the  cases  are  collected.  And 
we  see  no  reason  why  we  may  not  extend  the  principle  to 
the  waiver  of  an  abandonment;  the  one  is  equally  the 
right  of  the  underwriters  to  require  as  the  other.  Mr. 
Arnauld,  vol.  2,  p.  888,  admits  the  rule  where  he  says :  "And 
so  e  conversOy  in  a  case  where  the  insured  would  be  entitled 
otherwise  to  notice  of  abandonment,  the  underwriters  by 
their  own  conduct  may  forfeit  their  right  to  insist  upon  it." 
See  also  the  opinions  of  BuUer  alid  Ashurst,  JJ.,  in  Da 
Costa  V.  Neioham,  2  T.  R.  407. 

If,  then,  notice  of  an  abandonment  was  necessary,  the 
conduct  of  the  underwriters,  when  applied  to  for  an  ad- 
justment of  the  loss,  was  such  as  to  waive  the  right  to  re- 
quire it.  The  claim  when  made  to  the  defendants  was  for 
a  total  loss,  and  it  wns  held  by  Judge  Johnston,  in  Patapsco 
Ins.  Co.  V.  Southgate,  5  Pet.  604,  that  such  a  claim  was  equiv- 
alent to  an  abandonment,  and  the  case  of  Cassidy  v.  La.  State 
Ins.  Co.y  18  Martin,  421,  is  to  the  same  eftect.  2  Parsons  on 
Ins.  172-176;  Twyng  v.  Washington  Ins.  Co.,  10  Gray,  443; 
Portsmouth  Ins.  Co.  v.  BrazeCj  17  Ohio,  81. 

The  instructions  asked  of  the  judge  as  to  the  application 
of  the  rule  one-third  new  for  old  were  properly  refused, 
but  in  his  general  charge  he  stated  the  law  very  fully  as 
we  understand  it. 

No  underwriter  can  claim  the  deduction  where  no  re- 
pairs as  such  have  been  made,  and  where  the  salvage  is 
appropriated  to  build  a  new  vessel,  the  idea  of  repair  can 
not  be  entertained,  else  an  anchor  or  boat  or  some  portion 
only  of  the  wreck  may  be  saved,  and  if  used  on  a  new 
vessel,  it  might,  with  the  same  justice,  demand  the  rigid 
application  of  the  doctrine  in  the  adjustment  of  a  loss.  If 
the  defendants  have  received  the  full  value  of  the  salvage, 
in  a  credit  of  the  amount  in  the  policy,  they  have  obtained 
all  the  benefit  they  could  derive,  if  they  had  undertaken 
to  raise  the  vessel  themselves,  as  it  is  evident  they  would 
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not  have  succeeded  better  than  the  plaintiffs  in  recon- 
structing her,  as  they  must  necessarily  have  expended  a 
hundred  thousand  dollars  in  the  operation. 

Another  ground  of  defense  set  up  in  the  answer  was 
the  alleged  unseaworthiness  of  the  CTnited  States,  by  the 
non-compliance  of  the  owners  with  sections  45  and  46  of 
the  law  of  Congress,  10  Statutes  at  Large,  63.  These 
sections  prohibited  the  transportation  of  "  gunpowder,  oil 
of  turpentine,  camphene,  and  other  burning  fluids,"  except 
secured  in  metallic  vessels,  and  except  in  eases  of  special 
license,  and  affix  the  penalty  of  one  hundred  dollars  for  the 
neglect  to  obtain  the  license,  as  well  as  lor  receiving  the 
property  on  board  the  vessel  as  freight. 

It  is  in  evidence  that  the  plaintiffs  did  obtain,  as  early  as  the 
22d  February,  1868,  from  the  local  inspectors  whose  duty  it 
was  to  grant  the  same,  a  license  to  carry  on  board  the  United 
States  oil  of  vitriol  in  the  manner  prescribed  by  the  law. 

But  we  do  not  apprehend  that  a  non-compliance  with 
this  statute,  where  no  forfeiture  is  imposed  of  the  vessel 
or  the  forbidden  merchandise,  can  per  se  make  the  vessel 
unseaworthy. 

This  question  has  often  been  mooted  before  the  courts, 
and  the  decision  always  has  been,  that  the  omission  of  the 
carrier  to  perform  the  duties  prescribed  by  similar  stat* 
utes  does  not  affect  the  insurance  on  the  vesael  or  cargo. 
Deshon  v.  Merchants*  Ins,  Co.j  11  Met.  209;  Warren  v. 
Manuf.  Ins.  Co.y  13  Pick.  521 ;  Clark  et  aL  v.  Protection  Ins. 
Co.,  1  Story,  124. 

Counsel  have  agreed  that  if  they  have  proved  the  loss 
was  caused  by  the  neglect  or  unskillfulness  of  the  officers 
of  the  America,  they  have  the  right  to  be  subrogated  to 
any  claim  against  the  owners  of  that  boat;  but  how  it  is 
that  this  proposition  can  be  predicated  upon  anything  we 
find  in  the  record  we  can  not  readily  perceive.  There  is 
no  evidence,  in  our  opinion,  which  can  authorize  it,  and 
there  is  none  to  raise  the  implication  of  any  dereliction  of 
duty  on  the  part  of  the  officers  of  the  America.    It  is 


214         SUPERIOR  COURT  OP  CINCINNATI. 

Sherlock  et  »l.  v.  The  Globe  Insurance  Co. 

mere  hypothesis  only,  and  if  there  was  any  ground  to 
make  the  assertion,  it  could  only  be  permitted  to  the  in- 
surer to  demand  a  subrogation  after  he  has,  in  good  faith, 
paid  the  insured  for  the  loss  of  his  vessel :  such  payment 
ez  vi  termini  being  a  virtual  assignment  of  all  the  rights  of 
the  assured  against  third  persons  growing  out  of  the  loss. 

The  consideration  of  the  questions  that  have  been  made 
in  argument  has  demanded  more  of  our  time  than  is 
usually  allotted  to  the  examination  of  causes  submitted 
for  our  decision,  not  so  much  for  the  novelty  and  difficulty 
this  litigation  presents,  but  rather  for  the  many  points 
urged  by  the  able  counsel  engaged,  the  decision  of  which 
has  required  us  to  review  the  whole  record,  and  glean 
from  its  many  pages  whatever  was  pertinent  to  the  issue. 
Our  labors  would  have  been  greatly  lessened  had  there 
been  less  cumulative  testimony,  tending,  as  it  always  does, 
to  obscure  rather  than  enlighten. 

But  we  have,  nevertheless,  without  dissent,  arrived  at  a 
conclusion  satisfactory  to  ourselves  upon  every  point 
made  in  the  cause.  We  believe  the  loss  of  the  vessel 
under  the  circumstances  may  have  been  regarded  as  abso- 
lutely total,  though  it  may  have  been  in  reality  but  con- 
structively total ;  that  what  was  equivalent  to  a  waiver  of 
abandonment  was  proved ;  that  the  conduct  of  the  defend- 
ants made  it  unnecessary,  as  it  would  have  been  useless,  to 
offer  what  they  had  already  practically  refused  to  accept, 
even  if  made  in  a  formal  manner;  that  the  plaintiffi,  in 
raising  the  wreck  and  towing  it  from  the  place  of  the  acci- 
dent to  Cincinnati,  were  justified  by  the  facts  proved;  that 
there  was  no  repair  of  the  former  structure,  but  the  build- 
ing of  a  new  boat,  and  no  claim  of  one-third  new  for  old 
can  be  set  up  by  the  defendants,  as  by  the  verdict  the 
entire  amount  of  salvage  was  allowed  to  the  underwriters 
in  settling  the  loss. 

.  And  we  fully  coincide  with  the  opinion  of  our  colleague 
who  tried  the  case,  as  he  has  lucidly  stated  it  in  his  charge, 


APRIL  TERM,  1871.  215 

Beynolds  &  Ahem  v.  J.  H.  Schweinofus. 

and  upon  which  the  jury,  after  determining  the  facts  before 
them,  rendered  their  verdict. 

We  are  all  of  the  opinion  the  motion  for  a  new  trial 
must  be  overruled  and  judgment  entered  on  the  verdict. 


»  ^ 
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In  a  suit  by  a  contractor  against  a  property  owner  to  collect  an  assessment 
for  grading  and  paving  a  portion  of  Front  street,  where  the  defense  was 
that  the  improvement  had  not  been  reported  and  recommended  by  the 
board  of  city  improvements,  though  it  appeared  that  the  petition  for  the 
improvement  was  presented  January  8,  1861,  as  follows: 

<*  At  A  joint  aesaion  of  the  board  of  city  improvements  and  committee  of 
public  improvements  of  the  city  council  held  this  day — in  attendance, 
John  Horton,  Frederick  Stagge,  Jeremiah  Kiersted,  city  commissioners, 
and  A.  W.Gilbert,  city  civil  engineer;  committee  of  public  improve- 
ments of  the  city  council,  present  J.  M.  Noble,  chairman.  In  the  ab- 
sence of  the  president,  Mr.  Kiersted  was  called  to  the  chair,  when  the 
following  paper  referred  to  the  joint  board  was  taken  up  and  disposed 
of:  The  petition  of  Lewis  Glenn  and  others,  property  holders  on  East 
Front  street,  in  the  Seventeenth  ward,  seeking  to  have  said  street  graded 
and  paved  with  bowlder  stone.  On  motion,  the  prayer  of  the  petition- 
ers was  granted,  and  on  motion  of  Mr.  Kiersted,  the  clerk  was  instructed 
to  prepare  and  transmit  to  the  city  council  an  ordinance  to  grade  and 
pave  with  bowlder  stone  Front  street,  from  Washington  street  to  the 
east  line  of  the  city  of  Cincinnati."  Which  meeting  was  immediately  suc- 
ceeded by  a  meeting  of  the  board  of  city  improvements,  at  which  no  ac- 
tion was  taken  on  the  matter  at  all;  and  though  it  further  appeared 
that  the  committee  on  public  improvements  of  the  city  council  soon  after 
reported  the  ordinance  as  coming  from  the  board  of  city  improvements, 
which  was  passed,  the  contract  made,  work  done,  and  assessment  levied: 

Heldj  that  the  statute  which  declares  that  no  ordinance  for  the  improve- 
ment of  a  street  shall  be  passed  by  the  city  council  without  the  report 
and  recommendation  of  the  board  of  city  improvements,  requires  that  the 
report  and  recommendation  shall  be  recorded  in  its  proceedings  and  made 
to  the  city  council ;  that  such  recommendation  and  report  are  jurisdic- 
tional ;  that  parol  evidence  is  not  competent  to  prove  them,  and  that 
upon  the  evidence  in  this  case,  no  presumption  arises  that  the  ordinance 
was  passed  at  the  recommendation  and  upon  the  report  of  the  board  of 
city  improvements,  as  required  by  statute. 
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In  General  Term  on  Error. 

S,  A.  Miller y  for  plaintiflEs. 

Hoadlxfy  Jackson  ^  Johnson  and  Ware  ^  Disney^  for  de- 
fendant. 

Haganb,  J.  This  is  a  suit  by  the  plaintiffs,  who  are  con- 
tractors, to  recover  an  assessment  against  a  property  owner 
for  grading  and  paving  Front  street,  on  which  his  prop- 
erty abuts.  The  objection  the  defendant  makes  is,  that 
the  ordinance  under  which  the  work  was  done  was  passed 
without  the  previous  report  and  recommendation  of  the 
board  of  city  improvements. 

The  bill  of  exceptions  shows  that  the  evidence  on  this 
point  consists  of  a  transcript  from  the  records  of  the 
board  of  city  improvements,  together  with  the  oral  testi- 
mony of  Jeremiah  Kiersted,  to  the  introduction  of  the 
latter  of  which  the  defendant  objected,  and  the  objection 
was  overruled  and  the  testimony  received.  The  court 
found  for  the  plaintiff;  motion  for  a  new  trial  was  over- 
ruled and  exceptions  taken,  and  judgment  was  rendered 
for  the  plaintiff*. 

The  whole  case  depends  upon  the  admissibility  of  the 
evidence  of  Mr.  Kiersted,  referred  to,  as  all  the  other 
necessary  steps  are  admitted  to  have  been  taken. 

The  transcript  from  the  alleged  proceedings  of  the 
board  of  city  improvements  is  as  follows : 

«  Office  of  the  Board  of  City  Improvements,         1 
City  Buildinqs,  Cineinnatiy  Jan.  8, 1861.  / 

**  At  a  joint  session  of  the  board  of  city  improvements 
and  committee  of  public  improvements  of  the  city  coun- 
cil, held  this  day — in  attendance,  John  Horton,  Frederick 
Btagge,  Jeremiah  Kiersted,  city  commissioners,  and  A.  AV. 
Gilbert,  city  civil  engineer;  committee  of  public  improve- 
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ments  of  the  city  conncil,  present  J.  M.  Noble,  chair- 
man. 

"  In  the  absence  of  the  president,  Mr.  Kiersted  was  called 
to  the  chair,  when  the  following  papers  referred  to  the 
joint  board,  were  taken  up  and  thus  disposed  of:  The 
petition  of  Lewis  Glenn  and  other  property  holders  on 
East  Front  street,  in  the  Seventeenth  ward,  asking  to  have 
said  street  graded  and  paved  with  bowlder  stone.  On 
motion,  the  prayer  of  the  petitioners  was  granted,  and  on 
motion  of  Mr.  Kiersted,  the  clerk  was  instructed  to  pre- 
pare and  transmit  to  tho  city  council  an  ordinance  to 
grade  and  pave  with  bowlder  stone  Front  street  from 
Washington  street  to  the  east  line  of  the  city  of  Cincin- 
nati. The  remonstrance  of  Joseph  Cox  against  the  paving 
of  L'Hommedieu  alley  between  Plum  street  and  Central 
avenue  was  referred  to  the  commissioners. 

"  Tne  joint  session  then  closed,  and  the  board  of  city  im- 
provements proceeded  to  regular  business.  The  minutes 
of  the  preceding  meeting  were  read  and  approved." 


Mr.  Kiersted  testifies  positively  that  the  board  of  city 
^provements  ordered  an  ordinance  to  grade  and  pave 
Front  street  to  be  sent  to  the  city  council,  which  afterward 
passed  it ;  that  the  ordinance  originated  in  the  board  of 
city  improvements,  and  was  by  it  recommended  to  the  city 
council ;  that  he  was  particular  about*it,  he  being  one  of 
the  city  commissioners  and  a  member  of  the  board,  as  the 
work  was  in  his  district ;  that  the  recommendation  by  the 
board  was  made  on  a  little  slip  of  paper,  which  was  at- 
tached to  the  ordinance  and  accompanied  it ;  and  that  if 
the  original  ordinance  could  be  found,  the  slip  of  paper 
referred  to  would  be  found  also,  if  not  detached. 

The  only  question  presented  by  the  record  in  this  case 
is,  whether  the  action  of  the  board  of  city  improvements 
in  the  premises  can  be  proved  by  parol  evidence.  As  will 
be  seen,  the  record  of  the  action  of  the  board  conMns  no 
evidence  whatever  of  the  alleged  recommendation  by  the 
board  of  the  passage  of  the  ordinance  to  grade  and  pave, 
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under  which  the  work  was  done.  "Waiving  this,  however, 
this  case  differs  wholly  from  the  case  of  Fisher  v.  Graham^ 
ante  113,  for  there  the  record  of  the  board  of  city  improve- 
ments showed  the  due  recommendation  of  the  ordinance 
and  direction  to  the  clerk  to  prepare  and  transmit  the 
ordinance,  which  he  did,  and  a  due  report  in  writing, 
though  not  signed  by  him.  The  report  and  recommenda- 
tion of  the  board  to  the  city  council  to  do  this  work  is 
jurisdictional,  because  they  are  conditions  precedent  to 
the  exercise  of  the  authority  to  pass  a  valid  ordinance  for 
the  improvement,  or  for  the  assessment  on  the  property 
adjoining.  This  has  been,  frequently  held  in  this  court. 
See  Walker  v.  Potter,  18  Ohio  St.  85. 

The  city  council  could  not  originate  the  action  taken. 
That  must  be  done  by  the  board  of  city  improvements. 
No  such  work  as  this  "shall  be  ordered  or  directed  by  the 
city  council,  except  on  the  report  and  recommendation  of 
the  said  board,  *  *  *  who  shall  report  from  time  to 
time  to  the  city  council.  *  *  *  ^\^q  city  council  shall 
take  such  action  thereon  as  may  be  deemed  proper."  The 
board  of  city  improvements  is  not  a  corporation  of  itself, 
but  is  a  co-ordinate  branch  of  the  city  government,  charged 
with  duties  of  the  greatest  moment.  By  the  very  consti- 
tution of  the  board,  as  of  most  public  or  corporate  bodies, 
it  is  necessary,  from  the  highest  motives,  to  keep  a  record 
of  its  proceedings.*  How  else  could  the  vast  interests  of 
our  citizens,  confided  by  law  to  the  care  of  this  board,  be 
properly  protected  or  its  duties  be  properly  discharged  ? 
Accordingly,  by  the  ordinances  of  the  city,  the  plan  of 
keeping  a  record  was  adopted  by  having  a  clerk  of  the 
board,  who  is  charged  with  keeping  a  correct  record  of  all 
the  proceedings  of  the  board,  and  directed  to  prepare  such 
ordinances  as  appear  in  proof  in  this  case,  and  to  report  in 
writing.  Especially  is  it  indispensable  that  such  funda- 
mental action  of  the  board  as  consists  of  recommendations 
and  reports  of  all  such  improvements  as  the  one  in  this 
case,  should  appear  on  the  record  of  the  board  to  be  made  ' 
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and  directed,  and  this  evidence  only  is  competent.  It  is 
necessarily  exclusive  of  any  other  proof,  because  the  facts 
to  be  proved  by  it  are  jurisdictional. 

We  should  regard  it  as  a  dangerous  principle  to  allow 
oral  proof  of  such  important  proceedings,  or  that  these 
records  should  be  supplemented  by  oral  testimony,  as  it 
might  happen  years  after  the  alleged  action  was  had,  and 
would,  therefore,  be  uncertain  and  unsatisfactory.  The 
certificate  of  the  clerk  of  the  board  that  such  action  was 
had  is  not  the  only  method  of  proving  that  fact,  for  the 
law  does  not  exclude  other  methods  of  proving  it  The  pro- 
duction of  the  record  itself  by  the  board  to  the  council 
would  be  sufficient.  But  there  must  be  sufficient  proof  of 
such  action,  and  a  sufficient  report  to  the  council,  which 
can  only  be  by  showing  from  the  record  of  the  board  that 
the  appropriate  action  was  had.  Nothing  in  these  respects 
can  be  presumed  favorably.  Indeed,  the  very  absence  of 
any  record  of  action  by  the  board  in  the  premises,  it 
appearing  that  they  had  the  matter  under  consideration, 
raises  a  presumption  that  it  either  was  deemed  best  to  take 
no  action  at  all,  or  else  that  the  sentiment  was  unfavorable 
to  the  project. 

The  testimony  of  Mr.  Kiersted  ought  to  have  been 
rejected  by  the  judge  at  Special  Term. 

A  majority  of  the  court  think  that  we  have  gone  quite 
to  the  verge  on  this  question  in  the  case  of  Fisher  v.  Gra^ 
haniy  ante  113. 

Judgment  reversed  and  cause  remanded. 

Taft,  J.,  dissented. 

This  is  a  suit  by  a  contractor  to  recover  against  a  prop- 
erty owner  the  amount  of  an  assessment  on  his  property 
for  grading  and  paving  Front  street,  on  which  his  lot 
fronts.  The  work  has  been  done,  and  the  defendant 
denies  his  obligation  to  pay  for  it,  because  he  denies  the 
validity  of  the  ordinance  under  which  it  was  done. 

The  claim  is  that  the  city  council  passed  the  ordinance 
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without  the  recommendation  by  the  board  of  public  im- 
provements. 

The  evidence  as  to  the  fact  consists  of  a  transcript  from 
the  proceedings  of  the  board  of  public  improvements,  and 
the  testimony  of  Mr.  Kiersted,  the  commissioner  of  the 
district  in  which  the  work  was  done,  both  of  which  pieces 
of  evidence  were  objected  to  by  defendant's  counsel. 

The  transcript  of  proceedings  was  as  follows,  viz: 

"  Office  of  Board  of  City  Improvements,         \ 
City  Buildings,  Cincinnatiy  Jan.  8, 1861.  / 

**  At  a  joint  session  of  the  board  of  city  improvements 
and  committee  of  public  improvements  of  the  city  coun- 
cil, held  this  day,  in  attendance  John  Horton,  Frederick 
Stagge,  Jeremiah  Eiersted,  city  commissioners,  and  A.  W. 
Gilbert,  city  civil  engineer;  committee  of  public  improve- 
ments of  the  city  council,  present  J.  M.  Noble,  chair- 
man. In  the  absence  of  the  president,  Mr.  Kiersted  was 
called  to  the  chair,  when  the  following  papers,  referred  to 
the  joint  board,  were  taken  up  and  thus  disposed  of: 

"The  petition  of  Lewis  Slevin  and  other  property  hold- 
ers on  East  Front  street,  in  the  Seventeenth  ward,  seek- 
ing to  have  said  street  graded  and  paved  with  bowlder 
stone.  On  motion,  the  prayer  of  the  petitioners  was 
granted;  and  on  motion  of  Mr.  Kiersted,  the  clerk  was 
instructed  to  prepare  and  transmit  to  the  city  council  an 
ordinance  to  grade  and  pave  with  bowlder  stone  Front 
street,  from  "Washington  street  to  the  east  line  of  the  city 
of  Cincinnati. 

"The  remonstrance  from  Jos.  Cox, remonstrating  against 
the  paving  of  L'Hommedieu  alley,  between  Plum  street 
and  Central  avenue,  was  referred  to  the  commissioners. 

"  The  joint  session  then  closed,  and  the  board  of  city 
improvements  proceeded  to  regular  business.  The  minutes 
of  the  preceding  meeting  were  read  and  approved." 

Mr.  Kiersted  testified  positively  and  explicitly,  that  the 
board  of  city  improvements  did  recommend  the  ordinances 
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to  grade  and  pave  the  Btreet,  in  the  usual  way,  by  instruct- 
ing the  clerk  to  prepare  the  ordinance  and  hand  it  to  the 
council,  with  a  recommendation  attached  to  if,  on  a  sepa- 
rate slip  of  paper,  authenticated  by  the  clerk. 

The  first  question  to  be  determined  is,  whether  the 
requisition  as  to  this  report  and  recommendation  is  juris- 
dictional, so  that  an  ordinance  passed  without  it  would  be 
void ;  or  directory,  prescribing  this  as  a  rule  of  proceeding, 
but  not  essential  to  the  validity  of  the  ordinance. 

In  favor  of  the  latter  view,  is  the  fact  that  the  power  of 
improving  streets  is  inherent  in  the  city  council,  as  the 
legislative  department  of  the  city  government.  The  board 
of  city  improvements  does  not  order  any  improvements,  or 
appropriate  any  money  to  make  them.  All  this  falls 
within  the  province  of  the  city  council.  Nor  is  the  mere 
form  of  expression  in  the  statute  as  affirmative  or  negative, 
decisive  of  the  question  whether  a  requirement  is  di- 
rectory, or  jurisdictional.  The  subject  matter  of  the  act 
is  to  be  considered,  and  all  the  circumstances  connected 
with  the  requisition. 

By  the  charter  of  New  York,  under  the  act  of  1830, 
section  7,  it  was  provided,  in  imperative  language,  "  that 
the  ayes  and  noes  should  be  called  and  published  when- 
ever a  vote  of  the  common  council  should  be  taken  on 
any  proposed  improvement  involving  a  tax  or  assessment 
upon  citizens.'*     7  Hill,  29. 

But  this  provision  was  "  constriied  as  merely  directory ; 
the  essential  requisite  being  the  determination  of  the  cor- 
poration, aud  not  the  form  or  manner  of  expressing  that  de- 
termination."   Striker  v.  Kelly ^  7  Hill,  24. 

In  The  People  v.  Carpenter^  24  N.  Y.  92,  it  was  laid  down 
that  the  validity  of  a  legislative  act  of  a  municipal  corpo- 
ration can  not  be  impeached  by  want  of  evidence  that  the 
preliminary  notices,  required  to  be  given  prior  to  the 
application  for  the  law,  had  been  given.  It  was  not  for 
those  acting  under  the  law  to  make  this  proof,  even  if  it 
were  necessary-    But  it  is  not  essential  to  the  validity  of 
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the  act,  that  proof  of  the  publication  and  posting  of  the 
notices  shall  be  furnished.  "  Omnia  proesumuntur  ritCj  et 
solemniter  esse  acta  donee  probatur  in  contrarium," 

The  question  of  making  the  improvement  was  a  legisla- 
tive question,  and  the  presumption  is,  that  all  the  pre- 
liminary steps  were  rightly  taken.  Buch  is  the  evident 
purport  of  the  decision  in  The  People  v.  CarpenteVy  SLnd  this 
is  in  accordance  with  reason  and  the  current  of  precedents. 

In  the  case  of  Fry  v.  Booth,  19  Ohio  St.  25,  decided  by  oui 
Supreme  Court  at  the  present  term,  it  was  held  that  section 
6  of  the  election  act  of  May  8, 1852,  providing  "  that  at 
all  elections  to  be  holden  under  this  act,  the  polls  shall  be 
opened  between  the  hours  of  six  and  ten  in  the  morning, 
and  closed  at  six  in  the  afternoon  of  the  same  day,"  vras 
directory,  and  that  a  departure  from  a  strict  observance  of 
its  provisions  does  not  necessarily  invalidate  the  election, 
where  it  appears  that  no  fraud  had  been  practiced  and  no 
substantial  right  violated. 

In  the  case  of  Downing  v.  Rugar^  21  Wend.  182,  it  was 
held  that  where  the  statute  conveyed  a  joint  authority  upon 
the  two  overseers  of  the  poor,  it  was  necessary  they  should 
confer  and  act  together ;  but  that  there  was  a  strong  pre- 
sumption that  they  had  so  acted,  and  that  the  court  would 
BO  regard  it  unless  the  evidence  expressly  shows  the  con- 
trary. The  court  say,  p.  184 :  "  The  presumptions  of 
which  I  have  spoken,  especially  those  arising  from  official 
duty,  are  very  strong,  and  that  the  duty  was  not  performed 
must  be  shown  by  calling  those  whose  relation  to  the 
transaction  can  put  a  direct  negative  upon  it,,  unless  their 
absence  be  accounted  for." 

In  that  case  one  of  the  two  overseers  had  acted  in  an 
important  matter  which  required  the  concurrent  action 
of  both.  The  court  say  that  "  if  the  absent  overseer  had 
not  given  his  consent  and  authority  to  proceed,  he  alone 
could  say  so ;  and  we  think  it  due  to  the  defendant  and 
the  general  safety  of  this  kind  of  officers  to  presume  they 
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proceeded  regularly,  till  the  best  sources  of  information 
are  exhausted," 

In  the  case  of  Lessee  of  Ward  v.  Barrows^  2  Ohio  St.  241, 
the  question  turned  upon  the  fact  whether  the  delinquent 
Jist  was  properly  sworn  to  before  the  auditor  by  the  col- 
lector. This  was  by  statute,  made  necessary  to  the  validity 
of  the  sale.  The  auditor  proceeded,  in  his  settlement  with 
the  collector,  as  if  the  list  of  delinquencies  was  correct, 
and  gave  credit  according  to  it,  which  it  would  have  been 
a  breach  of  duty  on  his  part  to  have  done,  unless  the  list 
had  been  properly  sworn  to,  as  required  by  the  statute. 
The  court  say:  "  Under  sufeh  circumstances,  unless  the  stat- 
ute makes  written  evidence  indispensable,  the  officer  will 
be  presumed  to  have  done  his  duty  until  the  contrary  ap- 
pears." 1  Qreenl.  on  Ev.  51 ;  Matthews  on  Presumptions, 
86.  The  law  will  presume  all  to  have  been  rightly  done 
unless  the  circumstances  of  the  case  overturn  this  pre- 
sumption; and,  consequently,  as  stated  by  the  Supreme 
Court  of  the  United  States  in  Bank  United  States  v.  Dan- 
dridgCj  12  Wheaton,  70:  "Acts  done,  which  presuppose  the 
existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proofs  of  the  latter." 

"Facts  presumed  are  as  effectually  established  as  facta 
proved,  where  no  presumption  is  allowed ;  and  hence,  in 
accordance  with  this  long  established  rule  of  evidence,  the 
court  in  Lessee  of  Winder  v.  Starling^  7  Ohio,  539,  were  en- 
tirely justified  in  saying  that  the  act  of  the  auditor,  in 
allowing  the  credit  and  making  the  certificate,  which 
could  only  lawfully  be  done  after  the  delinquent  list  had 
been  verified  by  the  collector,  was  presumptive  proof  that 
the  oath  had  been  administered." 

The  court  cite,  as  illustrating  the  various  applications  of 
the  doctrine,  TVittiarTW  v.  East  India  Co.y  3  E.  192;  Kelly  v. 
Connelly  8  Dana,  532;  Wheelock  v.  Hill,  3  K  II.  310;  Brown 
V.  Connelly y  5  Blackf.  390;  Ilxrt  v.  Booty  19  Ohio,  345; 
Jackson  V.  Shaeffery  11  Ohio,  513;  and  9  Conn.  110. 

In  the  case  of  the  Lessee  of  Coombs  and  Ewing  v.  Lane^ 
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4  Ohio  St.  112,  the  same  court,  Thurman,  C.  J.,  giving 
the  opinion,  adopt  this  principle  as  applied  in  Ward's 
Lessee  v.  Barrows^  2  Ohio  St.  248,  and  in  Winder's  Lessee 
V.  Starling^  7  Ohio,  589,  to  the  entry  of  school  lands,  pre- 
suming that  lands  which  the  register  of  the  land  office 
had  entered  on  his  "  tract  book  "  as  "  school  lands  "  had 
been  selected,  which  the  statute  required  before  they 
could  lawfully  become  school  lands. 

In  the  present  case  there  is  no  evidence  that  the  neces- 
sary recommendation  by  the  board  of  city  improvements 
did  not  precede  the  action  of  the  city  council. in  passing 
the  ordinance  to  improve.  Leaving  out  of  our  view,  for 
the  present,  the  testimony  of  Mr.  Kiersted,  who  testifies 
positively  that  such  recommendation  was  made,  does  it  ap- 
pear tliat  the  city  council  have  been  guilty  of  a  breach  of 
thtir  legislative  duty,  by  determining  to  make  the  improve- 
ment without  the  recommendation  of  the  board  of  im- 
provements. We  have  in  evidence,  as  a  record  of  the  pro- 
ceedings of  the  board,  a  paper  which  purports  to  give  the 
minutes  of  a  meeting  of  the  board  jointly  with  Mr.  No- 
ble, chairman  of  the  committee  on  public  improvements 
of  the  city  council.  That  record  shows  that  there  was  a 
clearly  expressed  purpose  of  the  board  to  prepare  an  or- 
dinance and  recommend  its  passage. 

It  is  claimed  that  these  proceedings  were  invalidated  by 
the  presence  of  Mr.  Noble,  and  by  calling  the  meeting 
a  joint  meeting.  But  if  the  board  of  city  improvements 
acted  on  the  subject  and  recommended  the  ordinance,  I 
think  it  is  not  material  how  many  other  persons  may 
have  done  the  same  thing.  The  argument  for  the  defend- 
ant is,  that  it  would  be  possible  for  the  recommendation  to 
be  carried  in  such  a  joint  meeting,  where  there  was  not 
actually  a  majority  of  the  board  in  its  favor.  But  it  is 
not  our  duty  to  presume  that  these  officers  of  the  city 
government  violated  their  duty,  when  it  5s  altogether 
more  probable  that  they  performcl  it.  There  is  no  rea- 
son to  infer  from  the  record,  that  any  member  of  the  joint 
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meeting  did  not  favor  the  recommendation  of  the  ordi- 
nance. If  the  joint  meeting  meant  that  the  committee 
were  one  party,  and  the  board  were  the  other  party  to  the 
joint  meeting,  the  measure  could  not  have  passed  but  by 
the  concurrence  of  both  parties.  But  I  think  that  the 
more  reasonable  theory  of  that  meeting  is  that  the  pres- 
ence of  Mr.  Noble  was  merely  for  consultation  and  infor- 
mation, and  did  not  prevent  the  board  from  acting  in  good 
faith  upon  the  subject  of  their  deliberation,  and  that  it  did 
act,  ordering  their  clerk  to  prepare  the  ordinance  and  pre- 
sent it  to  the  city  council,  with  a  recommendation  that  it 
pass  in  the  usual  way. 

Besides,  there  is  no  provision  of  the  statute  requiring 
that  the  report  and  recommendation  should  be  of  any  par- 
ticular form,  or  that  it  should  be  in  writing  even. 

The  presumption  is  strong  that  this  preliminary  step 
was  complied  with.  The  record  of  the  proceedings. of  the 
council  shows  that  that  body  acted  upon  it  as  coming  from 
the  board;  and  this  record  of  the  proceedings  of  the  board 
just  preceding  the  meeting  of  the  city  council  really 
shows  the  same  thing,  and  by  no  means  shows  anything  to 
rebat  the  strong  presumption  that  the  city  council  did 
have  what  they  assumed  in  their  proceedings  to  have  had, 
the  report  and  recommendation  of  the  board  to  proceed 
upon. 

Here  is  no  ground  whatever  to  suppose  that  this 
work  has  not  been  done  with  the  full  concurrence  of 
the  board  of  city  improvements.  It  had  the  consideration 
of  that  board,  as  appears  from  their  minutes,  and  there  is 
no  indication  of  any  dissent  on  the  part  of  any  mem- 
ber. The  city  council  proceeded  on  that  hypothesis;  the 
work  was  contracted  for,  and  all  done  and  well  done,  ac- 
cording to  the  testimony,  and  the  defendants  have  had  the 
benefit  of  it.  It  is  now  proposed  to  have  them  excused 
from  paying  their  share  of  the  cost,  and  the  burden  of 
their  local  improvement  thrown  upon  the  city  generally^ 

C.  0.  C.  BXF.  VOL.  1^16 
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by  the  suggestion  that  the  city  council  did  not  have  for- 
mal evidence  of  the  recommendation  by  the  board  of  city 
improvements  before  proceeding  to  contract  for  the  work, 
presuming  that  the  city  council,  as  well  as  the  board  of 
city  improvements,  violated  their  duty  instead  of  perform- 
ing it.  This  claim  asks  us  to  deal  with  the  official  repre- 
sentatives of  the  city  in  a  harsh  and  suspicious  manner, 
prejudicial  to  the  public  interest  and  contrary  to  the  pre- 
sumption in  favor  of  official  acts  uniformly  recognized  in 
all  courts  of  justice. 

But  I  think  that  the  evidence  of  Kiersted,  the  commis- 
sioner, is  also  competent  evidence,  and  if  so,  it  does  prove 
positively  the  fact  of  a  preparation  and  recommendation  of 
the  ordinance.  The  presumption  arising  from  the  circum- 
stances is  strong  without  that  testimony,  and  as  I  think 
sufficient.     But  this  testimony  is  positive. 

Objection  is  taken  to  this  testimony  on  the  ground  that 
the  board  have  a  clerk  and  a  record,  and  so  can  only  speak 
by  its  record. 

The  statute  creating  the  board  requires  no  clerk  and 
no  written  record,  and  requires  no  written  report  or  recom- 
mendation. The  clerk  and  minutes  of  proceedings  have 
been  created  by  the  city  council.  Nor  has  the  city  coun- 
cil curtailed  the  power  of  the  board  in  its  mode  of  expres- 
sion. It  has  given  it  a  clerk,  and  given  authenticity  to  the 
clerk's  certificate ;  but  it  has  not,  if  it  could  have  done  so, 
declared  that  that  was  the  only  mode  in  which  the  board 
could  communicate.  So  that  if  the  board,  had  by  vote 
authorized  the  civil  engineer,  who  is  also  a  member  of  the 
board,  to  communicate  to  the  city  council  the  report  and 
recommendation  of  an  improvement,  the  city  council  could 
act  upon  it  though  it  were  merely  verbal.  The  object  of 
the  statute  was  to  give  the  city  council  the  benefit  of  the 
preliminary  advice  of  the  board  before  entering  upon  a 
public  work.  It  was  not  a  matter  of  form  at  all,  but  of 
substance. 

The  communication  between  these  two  bodies  is  not 
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between  two  corporations,  bnt  between  two  co-operating 
branches  of  the  same  corporation.  There  is  no  legal  rea* 
son  why  it  conld  not  be  verbal,  and  if  so  it  can  be  proved 
verbally.  We  think,  therefore,  that  the  evidence  of  Kier- 
sted  was  competent;  and  his  official  position  at  the  time 
renders  his  testimony  of  great  weight.  Ko  man  in  the 
city  government  would  be  so  likely  to  know  precisely  what 
was  done  on  this  subject  as  he.  It  fell  directly  within  the 
line  of  his  duty. 

In  United  States  v.  FUJUbrown,  7  P.  28,  which  arose  upon 
the  proof  of  the  proceedings  of  the  board  of  commis- 
sioners of  the  hospital  fund,  at  Washington,  connected 
with  the  navy  department,  the  court  say,  on  p.  47 : "  There 
is  no  general  principle  of  law  known  to  the  court,  and  no 
authority  has  been  shown,  establishing  the  doctrine  that 
all  the  proceedings  of  such  boards  must  be  in  writing,  or 
that  they  shall  be  deemed  void,  unless  the  statute  under 
which  they  act  shall  require  their  proceedings  to  be  reduced 
to  writing.  It  is  certainly  fit  and  proper  that  every  im* 
portant  transaction  of  the  board  should  be  committed  to 
writing;  but  the  law  imposes  no  such  indispensable  duty* 
The  act  of  1811,  4  Laws  U.  8.  811,  constituting  the  fund 
for  navy  hospitals,  only  makes  the  secretaries  of  the  navy, 
treasury,  and  war  departments  a  board  of  commissioners 
by  the  name  and  style  of  commissioners  of  navy  hospitals, 
and  gives  some  general  directions  in  what  way  the  fund  is 
to  be  employed;  but  the  modd  and  manner  of  transacting 
their  business  is  not  in  any  respect,  prescribed." 

It  is  very  much  the  same  in  the  present  case,  and  it 
would  seem  that  the  mode  of  proceeding  was  much  the 
same  in  that  board  as  in  this,  with  its  clerk  and  minutes. 

The  court  proceeded  to  say:  '^It  is  not  true,  even  with 
respect  to  corporations,  that  all  their  acts  must  be  estab- 
lished by  positive  record  evidence/' 

In  the  case  of  United  States  v.  Dandridge^  12  Wheat.  69, 
the  court  says :  ^'  We  do  not  admit,  as  a  general  proposition^ 
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that  the  acts  of  a  corporation  are  invalid  merely  from  an 
omission  to  have  them  reduced  to  writing,  unless  the  stat- 
ute creating  it  makes  such  writing  indispensable  as  evi- 
dence or  to  give  them  obligatory  force."  The  court  held 
the  parol  testimony  of  Mr.  Southard,  a  member  of  the 
board,  in  that  case  competent  to  establish  the  acts  of  the 
board. 

The  statute  creating  thisw  board  of  city  improvements 
has  no  provision  rendering  it  necessary  that  its  acts  should 
be  reduced  to  writing  or  recorded. 

This  subject  has  been  considered  very  carefully  in  the 
courts  of  Wisconsin,  as  may  be  seen  by  reference  to  R.  S. 
Wis.,  ch.  19,  sees.  2,  53,  54,  56-59;  16  Wis.  519.  The  same 
doctrine,  however,  is  illustrated  in  the  courts  of  nearly  all 
the  States.  84  Vt.  256-262 ;  20  Vt.  440 ;  52  Me.  535 ;  48 
Me.  440;  4  Ohio  St.  112;  5  Ohio,  186;  3  Ohio,  94;  16  E.  L. 
&  E.  55-62. 

Considering  the  whole  case,  I  find  no  adequate  excuse  or 
reason  for  relieving  the  property  holders  on  Front  street 
from  bearing  their  respective  shares  of  the  burden  of  mak- 
ing this  imiirovement  which  they  are  enjoying. 


TfloaiAB  Lloyd,  Plaintiff,  v.  Wm.  P.  Hulbbrt,  Defendant. 

Wbere  an  owner  of  land  dedicates  a  strip  of  ground  twenty-five  feet  wide 
adjoining  the  land  of  his  neighbor,  on  condition  that  his  neighbor  shall 
dedicate  a  like  strip  from  his  land,  so  as  to  make  a  street  of  fifty  feet  in 
width,  and  immediately  opens  his  part  of  the  street  to  public  use,  and  per- 
mits it  to  be  used  by  the  public  as  a  street  for  eighteen  years: 

fiie^  that  the  condition  was  waived,  and  that  the  dedication  had  become 
absolute,  although  the  neighbor  had  refused  to  dedicate  his  part  of  the 
atreet,  and  that  the  city  council  had  the  right  to  improve  the  street  as 
dedicated  twenty-five  feet  in  width,  and  assess  the  cost  of  the  improve- 
ment upon  the  property  abutting  thereon. 

In   Gekebal   Tskm  on  Error. — The   defendant  is  the 
owner  of  property  assessed  for  tUe  improvement  of  Maple 
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street,  on  which  his  property  fronts.  The  defense  is 
that  Maple  street  is  not  legally  a  street  over  which 
the  city  has  any  control;  besides,  that  the  street  has 
never  been  opened  for  its  full  width;  and  avers  that 
in  1863  J.  W.  Lawson  laid  out  a  subdivision  of  lots 
on  the  south  side  of  said  Maple  street,  and  that  on  the  plat 
of  said  subdivision  Maple  street  is  laid  out  the  width  of 
fifty  feet,  and  only  twenty-five  feet  of  said  street  was  dedi- 
cated by  said  Lawson,  and  that  on  condition  that  the 
street  should  be  fifty  feet  in  width.  The  defendant  further 
avers  that  no  more  ground  has  been  dedicated,  and  that 
the  street  has  been  opened  but  twenty-five  feet  wide,  and  he 
therefore  denies  the  power  of  the  city  to  improve  the 
street  and  pay  for  it  by  assessment. 

It  appears  that  Mr.  Lawson  undertook  to  dedicate 
twenty-five  feet  of  ground  as  part  of  a  fifty-foot  street, 
which  was  to  be  one-half  on  the  ground  of  Hulbert,  the 
defendant,  and  one-half  on  the  land  of  Lawson.  Lawson 
opened  that  part  of  the  street  which  was  on  his  land,  but 
the  defendant  has  not  opened  that  part  which  is  on  his 
ground,  and  claims  that  such  a  street  is  an  injury  to  his 
property. 

From  the  evidence,  it  further  appears  that,  although  in 
its  origin  Mr.  Lawson  dedicated  his  twenty-five  feet  as 
part  of  a  fifty-foot  street,  he,  nevertheless,  opened  the 
twenty-five  feet,  and  treated  it  as  a  street,  and  it  has  been 
so  used  since  1853  without  objection  on  his  part,  and  lands 
have  bee^n  sold  and  d^eds  made  by  him  bounding  and 
abutting  upon  it  as  a  street. 

Bevan  ^  Dolle,  for  plaintiff. 

Henry  M.  Cisty  for  defendant. 

Taft,  J.  We  think  that  dedicating  the  twenty-five 
feet  as  a  street  eighteen  years  ago,  and  opening  it,  is  evi- 
dence of  an  absolute  dedication ;  and  if  there  were  any 
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implied  condition  by  describing  it  as  part  of  a  fifty-foot 
street^  snch  condition  was  long  since  waived  by  actually 
opening  the  street  without  requiring  the  dedication  of  the 
other  twenty-five  feet. 

This  dedication  was  so  long  ago  as  to  be  complete, 
without  any  formal  acceptance  by  ordinance.  It  had,  aa 
we  thinky  been  accepted  before  the  enactment  of  the  law, 
which  required  the  acceptance  of  a  dedication  by  ordi- 
nance. The  street,  therefore,  was  a  public  street  within 
the  control  of  the  city,  and,  as  such,  a  proper  subject  of 
improvement  by  grading  and  paving.  This  is  according 
to  a  decision  of  this  court  made  several  years  since  in  the 
case  of  Wilby  v.  Bonte.  Indeed,  it  was  the  duty  of  the  city 
to  improve  it.  The  assessment  appears  to  have  been  legal, 
and  we  see  no  reason  to  disturb  the  finding  or  judgment 
of  the  court  at  Special  Term. 

Judgment  afEbrmed. 


L.  P.  Wbhrman  &  Co.,  Plaintiffs,  v.  Chas.  C.  Bbaeirt 

ET  AL.,  Defeudants. 

The  liabilUy  of  hidividaal  stockholders,  under  the  oonstitation  and  statute 
of  Ohio»  is  collateral  to  the  principal  obligation  of  the  corporation,  and 
Is  to  be  resorted  to  by  the  creditors  only  in  case  of  the  insolvency  of  the 
corporation,  or  where  payment  can  not  be  enforced  against  it  by  the 
ordinary  process  of  execution. 

£ach  stockholder  of  an  insolvent  corporation,  in  addition  to  the  loss  of  his 
stock,  is  liable  in  a  sum  equal  to  the  amount  of  his  stock  to  all  the  credit- 
ors of  the  corporation.  But  between  the  stockholders  themselves,  there 
is  an  equitable  right  to  have  a  contribution  by  each,  in  proportion  to  his 
stock,  and  this  equitable  right  will  be  enforced  by  the  court  in  the 
creditor's  suit  so  far  as  it  can  be  done  without  prejudice  to  the  paramount 
right  of  the  creditors,  who  are  entitled  to  be  paid  in  full,  and  to  hold  each 
solvent  stockholder  to  the  AiU  extent  of  his  statutory  liability,  irre- 
•peotiye  of  those  who  are  insolvent  or  beyond  the  jurisdiction  of  the 
court. 
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In  determining  whether  a  stockholder  is  individually  liahle  for  debts  of 
the  corporation  after  a  transfer  of  his  stock,  it  is  not  essential  to  the 
▼aliditj  of  such  transfer  that  it  should  be  entered  upon  the  register,  or 
that  a  new  certificate  of  stock  should  be  issued ;  but  it  is  necessary  that 
the  transfer  be  made  In  good  faith  and  with  consideration,  and  not 
merely  to  escape  the  liabilities  of  the  corporation  already  incurred ;  nor 
can  any  transfer  relieve  the  stockholder  from  his  individual  liability  for 
debts  of  the  corporation,  incurred  while  he  was  a  stockholder. 

The  liability  of  a  stockholder,  from  the  time  of  the  commencement  of  a 
suit,  for  an  amount  of  indebtedness  exceeding  the  principal  of  the  stock 
owned  by  solvent  stockholders  within  the  Jurisdiction  of  the  court,  is 
fixed  for  the  specific  sum  equal  to  the  amount  of  each  of  such  stock- 
holders' stock,  and  the  debt  carries  interest  from  the  commencement  of 
such  suit,  although  the  amount  of  the  creditor's  recovery  may  thereby 
exceed  the  stockholder's  original  liability. 

Rbseryed  from  Special  Term. — This  is  a  suit  by  a 
judgment  creditor  of  the  Cincinnati  Home  Insurance 
Company,  in  behalf  of  himself  and  all  other  creditors 
of  the  company,  to  enforce  the  statutory  individual 
liability  of  the  stockholders  to  the  creditors.  The 
conipany  is  shown  to  be  insolvent,  and  to  have  made 
an  assignment  for  the  benefit  of  its  creditors.  The  case 
has  been  referred  to  a  referee,  who,  in  pursuance  of  the 
order  of  reference,  has  reported  that  the  liabilities  of  the 
corporation  are  $141,879.60,  of  which  $38,879.68  is  due  to 
policy  holders  for  unearned  premiums ;  that  the  assets  of 
the  corporation  in  the  control  of  the  assignee,  nominally 
amount  to  $13,958.64,  the  actual  value  of  which  is  not  ascer- 
tained ;  that  the  amount  of  stock  issued  and  held  is  about 
$140,000,  so  that  the  additional  liability  of  the  stockholders 
is  also  $140,000 ;  that  a  large  portion,  not  less  than  fifty  per 
cent,  on  the  whole  amount  of  stock,  is  held  by  insolvent 
parties,  so  that  the  entire  amount  of  the  statutory  addi- 
tional individual  liability  will  be  required  to  meet  the 
indebtedness  of  the  company ;  and  he  reports  that  the  cred- 
itors are  entitled  to  a  judgment  or  decree  against  the 
stockholders  served,  for  the  full  amount  of  their  statutory 
liability.    All  the  stockholders  within  the  jurisdiction  of 
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the  court  have  been  served  and  are  parties ;  but  a  part  of 
the  stockholders  are  beyond  the  jurisdiction  of  the  court 
and  have  not  been  served.  A  motion  is  made  to  set  aside 
this  finding,  on  the  ground  that  it  does  not  appear  that 
the  liabilities  of  the  company  are  sufficient  to  absorb  all 
the  assets  in  the  control  of  the  assignee,  $18,900,  and  tlie 
entire  $140,000  of  additional  statutory  liability,  and  that 
it  should  first  be  ascertained,  with  accuracy,  how  much  is 
the  value  of  the  assets,  and  how  great  the  amount  of  the 
liabilities,  by  waiting  till  the  claimants  shall  file  and  prove 
their  claims  after  notice  published,  and  that  for  the  bal- 
ance or  excess  of  the  liabilities  so  ascertained,  an  assess- 
ment be  made  on  the  entire  amount  of  stock,  so  that  no 
stockholder  shall  be  required  to  pay  any  more  of  the 
indebtedness  of  the  corporation,  than  he  would  pay  if  all 
the  stockholders  were  solve'nt  and  parties  to  the  suit. 

The  referee  has  gone  upon  the  idea,  that  the  company 
having  proved  insolvent,  the  stockholders  were  each  liable 
individually  to  all  the  creditors  in  sums  equal  to  the  stock 
held  by  them  respectively. 

J.  J.  MiUcTy  for  plaintiffia. 

Perry  ^  Jenney^  Stallo  ^  Kittrcdge^  D.  Thew  Wright^ 
Henry  Snow^  T.  B.  Pazton,  and  Jacob  Burnet^  for  defend- 
ants. 

« 

Taft,  J.  The  most  important  question  to  be  decided  in 
the  case  is,  whether  the  creditors  are  entitled  to  enforce 
their  claims  against  the  solvent  stockholders  to  the  extent 
of  the  amount  of  their  stock,  if  such  enforcement  is  neces- 
sary  in  order  to  pay  the  creditors  in  full,  although  they 
should  be  unable  to  collect  anything  from  other  stock- 
holders who  are  insolvent  or  beyond  the  jurisdiction  of 
the  court.  It  is  claimed  for  the  defendants  that  one  stock- 
holder is  not  a  surety  for  another,  and  that  each  is  liable 
only  for  his  proportional  share  of  the  debt,  although  his 
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Btatutory  liability  (to  an  amount  equal  to  his  stock)  should 
.  not  be  exhausted,  and  the  creditor  should  not  be  fully 
paid. 

This  is  a  question  of  great  importance  under  our  consti- 
tution and  laws. 

The  constitutional  provision  on  the  subject  is  contained 
in  section  S  of  article  18,  viz :  "  Dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability  of  the 
stockholders  and  other  means  as  may  be  prescribed  by 
law ;  but  in  all  cases  each  stockholder  shall  be  liable,  over 
and  above  the  stock  by  him  or  her  owned,  and  any 
amount  unpaid  thereon,  to  a  further  sum  at  least  equal  in 
amount  to  such  stock." 

The  Cincinnati  Home  Insurance  Company  was  organ- 
ized under  the  act  to  provide  for  the  creation  and  regula- 
tion of  incorporated  companies  in  the  State  of  Ohio,  passed 
May  1,  1852,  as  amended  April  17,  1854,  section  78 
of  which  provides,  that  "all  stockholders  of  any  railroad, 
turnpike,  or  plank  road,  magnetic  telegraph,  or  bridge 
company,  or  any  joint  stock  company  organized  under  the 
provisions  of  this  act,  shall  be  deemed  and  held  liable 
to  an  amount  equal  to  their  stock  subscribed,  in  addition 
to  said  stock,  for  the  purpose  of  securing  the  creditors  of 
such  company  J'    IS.  &  C.  810 ;  4  Curwin's  Stat.  2582. 

The  Supreme  Court,  in  Bright  v.  McCormick,  17  Ohio  St. 
95,  held  that  this  liability  of  individual  stockholders  is 
collateral  to  the  principal  obligatiofi  of  the  corporation 
"  and  is  to  be  resorted  to  by  the  creditors  only  in  case  of 
the  insolvency  of  the  corporation,  or  where  payment  can 
not  be  enforced  against  it  by  the  ordinary  process." 

This  liability  is  several  in  its  nature,  because  the  consti- 
tution provides  that  "  each  stockholder  shall  be  liable  to 
a  further  sum  at  least  equal  in  amount  to  his  stock." 

We  are  of  opinion  that  the  insolvency,  on  the  happening 
of  which  the  individual  liability  of  the  stockholders  can 
be  enforced,  is  not  necessarily  the  absolute  exhaustion  of 
all  the  assets  of  the  corporation.    It  may  be  evidenced  by 
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a  failure  to  make  the  money  on  the  ordinary  process  of 
execution  against  the  company. 

The  majority  of  the  court  are  also  of  opinion,  that 
each  stockholder,  to  the  extent  of  his  stock,  is  legally  lia- 
ble for  the  entire  indebtedness.  But  between  the  stock- 
holders, there  is  an  equity  to  have  a  contribution  in  pro- 
portion to  the  amount  o.f  stock  owned  by  each.  This 
equity  will  be  respected  by  the  court,  so  as  not  to  put  upon 
any  stockholder  the  trouble,  expense,  and  risk  of  bringing 
a  new  suit  to  compel  other  stockholders  to  refund  moneys 
which  they  ought  to  contribute  in  the  first  instance,  so  far 
as  it  can  be  done,  without  prejudice  to  the  rights  of  the 
creditors.  But  this  equity  between  the  stockholders  is  not 
paramount  to  the  right  of  the  creditors  to  be  paid,  and  if 
it  is  not  possible  to  reach  all  the  solvent  stockholder,  or 
subject  them  to  the  jurisdiction  of  the  court  without  un- 
reasonable delay,  those  who  are  found  within  the  jurisdic- 
tion of  the  court  may  be  required  to  pay  the  indebtedness 
of  the  company  to  the  extent  of  their  individual  liability, 
without  prejudice  to  their  right  to  subject  their  co-stock- 
holders to  a  contribution  by  other  subsequent  proceedings. 

In  the  present  case,  the  majority  of  the  court  is  satisfied 
that  the  evidence  sustains  the  finding  of  the  referee  on 
this  point,  and  that  the  stockholders  should  be  required  to 
pay  the  entire  amount  of  their  additional  liability  under 
the  constitution  and  statute  already  referred  to. 

The  evidence  shows  that  the  aggregate  liability  of  the 
solvent  stockholders  will  not  be  sufficient  to  pay  the  in- 
debtedness, and  it  would  be  unjust  to  the  creditors  to 
make  longer  delay  in  rendering  judgment  against  those 
who  are  before  the  court.  The  absence  from  the  jurisdic- 
tion of  the  court,  or  the  insolvency  of  one  stockholder,  is 
no  defense  for  another,  nor  any  reason  for  delay  on  the  part 
of  one  who  is  solvent,  to  pay  the  indebtedness  of  the  cor- 
poration to  the  extent  of  his  liability.  This,  we  think,  is 
consistent  with  the  ruling  of  the  Supreme  Court  in  the 
cases  of  Wright  v.  MeCormick  and  Umsted  v.  Buskirk^  re- 
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ported  in  17  Ohio  St.  86  and  113;  and  necessaty,  by 
any  reasonable  construction  of  the  constitution  and 
statute. 

If  there  were  others  within  the  jurisdiction  of  the  court 
not  served  with  process  or  not  parties,  they  would  have 
to  be  brought  in  and  made  to  contributa  But  it  is  con- 
ceded  that  such  is  not  the  case. 

It  is  insisted  that  the  Supreme  Judicial  Court  of  Massa- 
chusetts has  decided  differently,  and  that  the  cases  of 
Crease  v.  Babcocky  10  Met.  525,  and  Orew  v.  Andrews^  Breed^ 
Co.j  in  10  Met.  569,  are  authorities  against  the  position  we 
have  announced.  The  statute  of  Massachusetts,  under 
which  those  decisions  were  made,  provided  "  that  the  hold- 
ers of  stock  in  any  bank  at  the  time  when  its  charter 
should  expire  should  be  liable  in  their  individual  capaci- 
ties for  the  payment  and  redemption  of  all  bills  which  may 
have  been  issued  by  said  bank,  and  whi^h  should  remain 
unpaid,  in  proportion  to  the  stock  they  may  respectively  hold  at 
the  dissolution  of  the  charter,^*  The  court  held  under  that 
statute,  that  each  stockholder  was  liable  only  for  his  own 
proportion  of  the  unpaid  bank  notes,  and  that  every  other 
stockholder  was  liable  for  his  own  share  or  proportion,  and 
that  one  was  not  liable  for  the  share  or  proportion  of  any 
otiier.  This  construction  turned  upon  the  language  of  the 
act. 

There  was  no  constitutional  provision  on  the  subject. 
Our  constitution  has  no  such  limitation  on  the  individual 
liability  of  stockholders,  nor  has  the  statute.  By  our  con- 
stitution, ^'each  stockholder  shall  be  liable  over  and  above 
the  stock  by  him  or  her  owned"  "to  a  further  sum  at 
least  equal  in  amount  to  such  stock ;"  and  by  the  statute 
"  all  stockholders  *'  "  shall  be  deemed  and  held  liable  to  an 
amount  equal  to  their  stock  subscribed,  in  addition  to  said 
stock,  for  the  purpose  of  securing  the  creditors  of  such 
company." 

The  liability  is  several,  and  collateral  to  the  principal 
indebtedness,  but  it  is  legally  without  any  other  limit  than 
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the  amount'of  the  Btock  owned  by  the  stockholder  on  the 
one  hand,  and  the  entire  indebtedness  of  the  coi*poration 
on  the  other. 

The  liability  is  necessarily  several,  because  it  is  for  dif- 
ferent sums  depending  upon  the  respective  amounts  of 
stock  owned.  No  joint  judgment  could  be  rendered ;  but 
each  is  liable  for  all,  to  the  extent  of  his  stock.  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend.  479,  is  an  authority, 
Thompson,  J.,  giving  the  opinion. 

In  Enckson  v.  Nesmithy  46  N.  H.  871,  it  was  held,  under 
a  statute  providing  for  the  filing  a  petition  in  equity  to 
subject  stockholders,  in  order  to  make  all  contribute,  that 
the  plaintiff  might  have  a  decree  against  the  stockholders 
individually  who  had  been  served,  or  who  had  become  vol- 
untarily parties  and  who  were  found  solvent,  for  the  whole 
amount  of  their  debt  and  costs,  to  be  apportioned  among 
them  pro  rata^  each  paying  such  proportion  of  the  whole 
debt,  as  his  stock  bears  to  the  whole  amount  of  stock 
owned  by  the  solvent  stockholders  who  were  parties  to  the 
fluit.  This  is  the  rule  we  have  indicated  as  the  true  one 
under  our  statute,  and  applicable  to  the  present  case.  Pat" 
terson  v.  WyomiBsing  Co.,  40  Pa.  117;  Paine  v.  Stewart^ 
83  Conn.  516;  Dauchy  v.  Brown^  2^  Yt.  197;  Coleman  v» 
White,  14  Wis.  700. 

We  think  that  the  facts  before  the  referee  show  that, 
upon  the  principle  above  indicated,  the  plaintiffs  are  enti- 
tled to  a  decree  against  the  defendant  stockholders  respect- 
ively, for  the  full  amounts  of  their  individual  liability. 

It  is  claimed  by  Overdick,  one  of  the  defendants,  who  is 
charged  as  owner  of  stock  to  the  amount  of  $5,000,  that 
he  had  transferred  $4,000  of  his  stock  before  the  insolvency 
of  the  company  in  good  faith,  and  was  not  therefore 
chargeable  as  owner  of  the  stock  so  transferred.  The 
transfer  was  not  entered  on  the  company's  books  of  trans- 
fer. In  a  very  feW  days  after  the  transfer  the  insolvency 
of  the  company  was  developed,  and  an  assignment  was 
made  under  an  assignment  law  of  the  State. 
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We  think  that  the  fact  that  the  transfer  was  not  entered 
on  the  books  of  the  company  and  accepted,  is  not  decisive 
against  the  validity  of  the  transfer.  But  there  are  two 
objections  to  this  transfer,  as  a  defense  to  this  action. 
First,  that  the  sale  and  transfer  were  made  just  before  the 
assignment  as  an  insolvent,  and  for  a  nominal  considera- 
tion. The  presumption  is  strong  under  the  circumstances  • 
that  the  transfer  was  made  merely  for  the  purpose  of  get- 
ting rid  of  the  liability.  But  the  decisive  objection  to  this 
defense  is,  that  the  liabilities  of  the  company  were  in- 
curred in  the  time  of  the  ownership  by  the  defendant 
Overdick.  If  there  were  any  liabilities  contracted  after 
this  transfer,  they  were  of  very  small  amount.  The  finding 
of  the  referee  on  this  point  appears  to  be  sustained  by  the 
evidence  that  Overdick  is  liable  as  an  owner  of  (5,000  of 
the  capital  stock  in  the  company. 

J.  C.  Tucker,  another  defendant,  claims  to  be  relieved 
from  his  liability  as  owner,  because  be  transferred  his  stock 
on  the  7th  March,  1864.  This  transfer  seems  to  have 
been  bona  fidcj  at  83  per  cent.,  to  Eber  Jones.  In  this 
case,  also,  the  new  certificate  had  not  been  issued  to  Jones. 

This  transfer  was  made  about  six  months  earlier  than 
that  in  the  Overdick  case.  But  the  liabilities  had  been 
incurred  which  have  now  to  be  paid,  or  a  great  majority  of 
them,  and  we  conclude  that  we  have  no  sufficient  ground 
to  set  aside  the  finding  of  the  referee  on  this  point. 

Barber,  Choate  &  Kaber  are  also  charged  by  the  referee 
as  stockholders  in  the  amount  of  $3,000.  The  evidence  in 
the  case  of  these  defendants  satisfies  the  Court  that  they 
were  never  actaal  stockholders,  although  their  names  did 
appear  upon  the  books  of  the  corporation  for  a  short  time. 
The  contract  with  Bennett,  under  which  they  were  to  own 
the  stock,  never  went  into  effect,  and  was  rescinded.  We 
conclude  that  the  liability  on  account  of  that  stock  rested 
upon  Bennett,  and  not  upon  Barber,  Choate  k  Naber,  and 
the  finding  of  the  referee  will  be  corrected  in  that  respect. 

An  objection  is  taken  to  the  proof  of  claims  as  allowed 


288         SUPERIOR  COURT  OF  CINCINNATI. 

Webrman  v.  Beakirt  et  al. 

and  stated  by  the  referee,  on  the  ground  that  he  has  taken 
the  proof  of  allowance  by  the  assignee,  as  evidence.  There 
seems  to  be  no  serious  question,  except  as  to  the  $88,800 
for  unearned  premiums  due  to  the  policy  holders,  who  are 
entitled  to  have  their  policies  canceled,  and  the  unearned 
part  of  their  premiums  returned.  The  proceeding  of  the 
assignee,  is  by  publishing  a  notice  to  claimants  to  present 
their  claims.  The  claims  for  losses,  appear  to  have  been 
presented  in  response  to  such  a  notice.  But  it  is  presumed 
and  argued  that  such  was  not  the  case  with  the  unearned 
premiums.  It  is  claimed  that  the  sums  were  so  small, 
being  from  a  few  cents  to  a  hundred  dollars,  that  it  is  to 
be  presumed  that  a  large  portion  of  these  policy  holders 
will  never  present  their  claims  for  return  of  premium,  and 
that,  therefore,  it  is  not  necessary  to  provide  for  their  pay- 
ment. We  think  that  the  proper  course  to  have  been  pur- 
sued was  to  notify  by  publication  the  creditors  and  claim- 
ants to  present  their  claims,  and  we  might  regard  the 
omission  of  such  a  notice  as  an  adequate  reason  for  post- 
ponement of  proceedings  against  stockholders  as  to  their 
individual  liability,  if  it  did  not  appear  that  an  amount  of 
valid  claims  was  already  presented,  sufficient  to  absorb  the 
liability  of  all  the  solvent  stockholders. 

It  appears  from  the  referee's  report  that  a  very  large 
part  of  the  stockholders  are  not  solvent,  a  majority  of 
whom  have  gone  also  beyond  the  jurisdiction  of  the 
court. 
There  is,  for  instance,  D.  M.  Bennett  holding  stock  to 

the  amount  of. $80,000 

On  which  $20,100  are  unpaid 20,100 

$50,100 

There  is  a  Mrs.  Standart  holding $10,000 

On  which  are  unpaid 6,700 

And  C.  M.  Ransom  holding $10,100 

On  which  is  unpaid 6,767 

$16,867 
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And  many  others  holding  smaller  amounts,  all  gone  be- 
yond our  reach  and  reported  insolvent.  There  are  many 
excellent  names  among  the  stockholders,  who  will  un- 
doubtedly pay  promptly  whatever  shall  be  found  to  be 
their  share  of  the  load.  They  have  been  imposed  upon 
by  these  delusive  holders  of  stock  not  paid  for,  whose 
individual  liability  is  a  cheat  and  a  sham.  In  amount, 
these  non-paying  nominal  men  are  in  a  majority,  or  nearly 
so.  The  consequence  is,  that  the  amount  of  stock  held  by 
men  whose  individual  liability  is  solid  or  reliable  is  less 
than  the  amount  of  the  debts  in  whatever  way  we  estimate 
them. 

The  consequence  is  unavoidable,  that  a  decree  should 
go  against  the  stockholders  for  the  full  amount  of  their 
additional  liability.  This  result  is  in  some  respects  unsat- 
isfactory, because  it  requires  the  solvent  stockholders  to 
pay  indebtedness,  which  ought  to  be  paid  by  those  who  are 
not  solvent.  But  we  can  not  deny  to  the  creditors  their 
rights  under  the  constitution  and  the  law. 

A  question  has  been  made  as  to  the  time  from  which  the 
additional  liability  of  the  stockholders  shall  bear  interest, 
the  plaintifis  claiming  that  it  should  commence  with  the 
date  of  the  original  liability  of  the  company,  and  the  de- 
fendants claimmg  that  it  should  be  regarded  as  a  penalty 
of  a  bond,  and  carry  no  interest  until  judgment  rendered 
against  the  stockholder  for  his  additional  liability. 

In  Sedgwick  on  Damages,  425,  the  author  says,  that 
^  the  American  rule  from  all  the  cases  seems  to  be  that 
against  a  surety  in  debt  on  bond^  nothing  shall  be  recovered 
beyond  the  penalty,"  citing  Clark  v.  Bushy  3  Cowen,  151 ; 
Rayner  v.  Clarke^  .S.  C.  581. 

In  the  following  cases,  however,  viz :  Fraser  v.  LittlCj 
18  Mich.  195,  and  Brainard  v.  JoneSj  18  N.  T.  85,  it  was  held 
that  after  the  default  of  a  surety  in  a  bond  for  the  pay- 
ment of  money,  the  debt  carries  interest  against  the  surety 
and  the  judgment  may  in  that  manner  amount  to  more 
than  the  penalty  in  the  bond. 
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And  on  that  principle,  it  was  held,  in  Burr  v.  Wilcox,  22 
N.  Y.  551,  that  "  where  the  stockholders  of  a  corporation 
are  by  statute  severally  individually  liable  to  the  creditors 
of  the  company,  to  an  amount  equal  to  the  amount  of 
■stock  held  by  them  respectively,  this  liability,  from,  the 
time  of  the  commencement  of  a  suit  for  a  debt  exceeding 
the  principal  of  the  defendant's  stock,  brought  to  enforce 
it,  is  fixed  for  the  specific  sum  equal  to  the  amount  of  the 
stock,  and  the  debt  carries  interest,  although  the  amount 
of  the  creditor's  recovery  thereby  exceeds  the  stockhold- 
ers' original  liability."  In  the  present  case  we  conclude 
that  the  same  rale  is  applicable,  and  that  the  individual 
liability  should  bear  interest  only  from  the  commence- 
ment of  this  suit. 

A  question  has  been  made  upon  two  items  allowed  by 
the  judge  at  Special  Term  against  the  stockholders,  viz : 
for  the  fee  of  the  plaintiiFs  counsel  and  for  the  cost  of  the 
reference  by  which  the  amount  of  indebtedness  and  of 
stock  was  ascertained,  in  order  to  determine  the  amount 
which  each  defendant  stockholder  should  contribute.  We 
have  concluded  that  the  counsel  fee,  and  the  fee  of  the 
referee,  were  expenses  incident  to  the  ascertainment  of  the 
extent  of  relief  to  be  claimed  or  granted  for  the  benefit 
of  plaintiffs,  as  well  as  of  the  defendants,  and  should  be 
charged  to  the  fund,  and  the  order  at  Special  Term  may 
be  set  aside  as  to  these  two  items,  and  corrected  by  charg- 
ing the  same  items  to  the  fund  in  the  hands  of  the  re- 
ceiver. 
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Hagans,  J.,  dissented.  The  main  question  upon  which 
we  differ,  arises  upon  the  motion  for  judgment  for  the 
"  additional "  liability  found  to  be  due  from  the  respective 
stockholders  for  the  par  value  of  their  stock. 

Article  13,  section  8,  of  the  constitution,  is  as  follows  2 
**  Dues  from  corporations  shall  be  secured  by  such  indi- 
vidual liability  of  the  stockholders  and  other  means  as 
may  be  prescribed  by  law,  but  in  41  cases  each  stock- 
holder shall  be  liable  over  and  above  the  stock  by  him  or 
her  owned,  and  any  amount  unpaid  thereon,  to  a  farther 
sum  at  least  equal  in  amount  to  such  stock." 

This  clause  of  the  constitution  was  the  result  of  a  com- 
promise in  the  constitutional  convention.  The  discussion 
upon  it  was  lengthy  and  able.  The  whigs  were  for  impos- 
ing no  liability  whatever  on  stockholders.  The  democrats 
were  for  making  stockholders  liable  as  partners,  without 
reference  to  amounts  of  stock  held :  so  that  if  one  held 
but  a  small  amount  of  stock,  his  whole  private  property 
should  be  answerable  to  the  creditors  of  the  corporation, 
if  necessary.  The  whigs  desired  no  change  in  the  law  as 
it  had  been ;  the  democrats,  representing  those  who  smarted 
under  losses  by  trusting  corporations,  desired  every  cor- 
poration to  be  held  a^  a  partnership. 

Section  78  of  the  act  of  1852  (1  S.  k  C.  310),  already 
referred  to,  under  which  this  action  is  brought,  is  as  fol- 
lows :  "  All  stockholders  *  *  *  of  any  joint  stock 
company  organized  under  the  provisions  of  this  act,  shall 
be  deemed  and  held  liable  to  an  amount  equal  td  their 
stock  subscribed  in  addition  to  said  stock,  for  the  purpose 
of  securing  the  creditors  of  such  company."  The  balance 
of  this  section  relates  to  the  directors  of  religious  and 
other  societies,  and  makes  them  liable  individually.  Our 
Supreme  Court,  Wrighiy  etc.  v.  McCormicky  e/c,  17  Ohio  St.  96, 
has  set  at  rest  the  construction  of  the  enactment.  ^^The. 
liability  thus  imposed  on  stockholders  is  not  a  primary  re- 
source or  fund  for  the  payment  of  debts  of  any  corporation. 
It  is  collateral  and  conditional  to  the  principal  obligation 
which  rests  on  the  corporation,  and  is  to  be  resorted  to  by 
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the  creditors  only  in  case  of  the  insolvency  of  the  corpo- 
ration, or  when  payment  can  not  be  enforced  against  it  by 
the  ordinary  process.  It  is  a  security  provided  by  law  for 
the  exclusive  benefit  of  the  creditors,  over  which  the  cor- 
porate authorities  have  no  control.  The  liability  on  the 
part  of  the  stockholders  is  several  in  ita  nature,  but  the 
right  arising  out  of  this  liability  would  seem  to  be  in* 
tended  for  the  contf^on  and  equal  benefit  of  all  the  cred- 
itors." It  is  apparent  from  the  reading  of  the  section 
quoted,  as  well  as  from  the  opinion  of  the  Supreme  Court, 
that  the  stockholders  are  not  jointly,  nor  jointly  and  sev- 
erally liable.  The  liability  is  created  by  statute,  not  by 
contract,  and  is  incidental  to  the  relation  of  stockholder. 
In  respect  to  the  stock  held  by  each  owner,  it  is  separate 
property,  and  the  stockholder  is  the  sole  owner  and  is 
separately  liable  thereon.  There  is  nothing  in  the  consti- 
tution or  in  the  act,  which  gives  stockholders  of  corpora- 
tions the  character  or  imposes  on  them  the  liabilities  of 
partners,  as  in  several  of  the  States,  and  perhaps  in  Ohio 
under  special  statutes.  See  Owen  v.  Purdy^  12  Ohio  St.  73 ; 
Commercial  Bank  v.  Factory^  6  R.  1. 154 ;  Morey  v.  Clarkj  17 
Mass.  830 ;  Garrison  v.  Howe,  17  N".  Y.  458 ;  Neon  v.  Oldeyj 
2  Hill,  265 ;  Chesley  v.  Pericode,  82  K  H.  388. 

When  persons  are  jointly,  or  jointly  and  severally  liable, 
it  is  because,  as  between  them  and  the  creditors,  each  is 
liable,  by  contract  in  solidOy  for  the  whole  amount,  and  there 
is,  therefore,  no  injustice  in  requiring  any  one  of  them  to  pay 
the  whole  amount,  leaving  him  to  obtain  redress  among  his 
co-debtors  as  he  can.  If  necessary,  one  may  be  compelled 
to  pay  the  whole  debt  without  reference  to  the  solvency 
of  the  rest  of  his  co-debtors.  He  is  a  guarantor,  so  to 
speak,  to  the  creditors  of  the  solvency  of  the  co-debtors* 
It  will  be  observed,  however,  that  the  statute  does  not 
make  the  stockholders  liable  to  the  corporation,  nor  for 
each  other,  but  for  the  purpose  of  securing  the  creditors 
of  the  corporation. 

Many  of  the  stockholders  are  not  vnthin  the  jurisdiction 
of  the  court,  and  can  not  be  reached  by  either  process  or 
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publication,  and  can  not  therefore  be  bound  by  its  judgment. 
And  some  of  those  who  are  within  the  jurisdiction  of  the 
court  and  served  with  process,  and  upon  whom  a  judgment 
will  be  binding,  are  nevertheless  insolvent,  and  some,  as  ap- 
pears by  the  receiver's  report,  have  been  discharged  by  pro- 
ceedings  in  bankruptcy.  It  follows,  from  what  has  been 
stated,  that  those  who  are  solvent  do  not  stand  in  the  rela- 
tion of  joint  or  joint  and  several  debtors  to  the  creditors, 
nor  as  sureties  or  guarantors  for  the  insolvent  stockholders. 
The  stockholders  are  not  liable  to  a  common  burden,  but 
only  each  is  severally  liable  for  the  amount  charged  upon 
him  by  the  statute  in  respect  of  his  separate  stock.  The 
creditors  having  but  a  limited  claim  upon  those  who  are 
liable,  can  not  liirow  upon  them  the  loss  arising  either  from 
the  insolvency  of  some  stockholders  or  from  the  absence  of 
others  from  the  jurisdiction  of  the  court,  all  of  whom  are 
made  equally  liable  by  the  statute.  To  hold  otherwise 
would  be  to  say  that  the  debts  of  an  insolvent  corporation 
are  practically  a  burden  on  the  solvent  stockholders  only ; 
and  they  who  pay  the  debt  relieve  the  insolvent  stockhold- 
ers, pro  tantOy  under  our  statute,  which  makes  all  the  stock- 
holders equally  liable  to  the  creditors,  and  in  no  sense  makes 
them  jointly  or  jointly  and  severally  liable  to  the  creditors, 
or  for  the  solvency  of  each  other.  In  Umstead  v.  Buskirkj 
17  Ohio  St.  118,  it  is  broadly  stated  that  the  '*  additional  lia- 
bility "  can  not  be  enforced  against  part  of  the  stockholders 
at  the  election  of  the  creditors,  without  the  right  on  their 
part  to  call  on  their  co-stockholders  for  a  general  account  and 
contribution  in  proportion  to  their  shares  of  stock.  ^^  The 
right  of  contribution,"  says  the  court,  ^^  grows  out  of  the 
organic  relation  existing  among  the  stockholders.  As  be- 
tween them  and  the  creditors,  each  stockholder  is  severaUy 
liable  to  all  the  creditors,  and  as  between  themselves,  ecLch 
stockholder  is  bound  to  pay  in  proportion  to  his  stoek.^^  They 
have  the  right  to  insist  upon  contribution  on  that  principle, 
and,  growing  but  of  this  right,  is  the  duty  of  the  stock- 
holders to  contribute.  TSo  one  or  more  of  the  stockholders, 
therefore,  can  shift  this  duty  upon  the  shoulders  of  any 
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Other  pne  or  more  of  them,  and  the  creditors  can  not  exact 
the  performance  of  this  duty  from  one  or  more  only,  to  the 
excloaion  of  any  one  or  more,  for  any  reason  whatever. 
These  views  of  that  clause  of  section  78  of  the  statute  (1  S. 
&  C.  810),  already  quoted,  are  strengthened  by  the  clause 
of  the  same  section  which  immediately  succeeds,  relating  to 
the  liability  of  the  directors  of  religious  and  other  societies, 
in  which  it  is  declared  they  ^  shall  be  deemed  and  held 
individually  liable  for  all  debts  contracted  by  them  for  their 
respective  societies  or  associations/'  Here  the  legislature 
has  substantially  declared  that  directors  of  the  societies  shall 
be  liable  as  partners,  just  as  if  they  were  not  incorporated. 
But  we  are  not  to  legislate  into  the  first  clause  relating  to 
stockholders  the  individual  liability  imposed  upon  directors  in 
the  succeeding  clause,  but  rather  to  construe  the  first  clause 
as  the  legislature  plainly  intended  it  to  be.  We  are  not  for 
any  reason  to  enlarge  the  statutory  liability.  No  case,  it  is  be- 
lieved,  can  be  found  in  any  of  the  States  where  similar  legis- 
lation has  been  had,  enforcing  the  individual  liability  of 
stockholders,  on  the  ground  that  they  are  jointly  liable  or 
jointly  and  severally  liable,  in  which  that  legislation  does 
not,  by  some  expression  in  the  statute,  plainly  authorize  such 
a  construction.    In  our  statute  there  is  no  such  expression. 

It  is  said  by  my  brethren  that  the  liability  is  necessarily 
several,  because  it  is  for  difierent  amounts,  depending  upon 
the  respective  amounts  of  stock.  No  joint  judgment  can 
be  rendered,  but  each  is  liable  for  all  to  the  extent  of  his 
stock.  The  judgment  must  be  for  difierent  amounts.  The 
proposition,  when  carefully  considered,  states,  in  fact,  that 
the  liability  is  joint  and  the  iudgment  must  be  several, 
because  the  liability  is  several,  which  is  hopeless  oonfusion, 
as  it  seems  to  me., 

Holding  these  views  as  I  do,  this  canse  presents  only  the 
ordinary  contingency  as  to  many  <^  these  stockholders 
which  all  creditors  assume,  viz :  that  their  debtors  may  be 
either  unable  to  pay  when  called  upon,  or  be  beyond  the 
reach  of  process,  though  the  demand  be  perfectly  valid  and 
capable  of  suit.     Crease^  etc.  v.  Babcock,  etc.y  10  Met.  6^5. 
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Emma  Rilet,  Plaintiff,  v.  Thomas  Coghill,  Defendant. 

It  is  not  a  valid  objection  to  the  report  of  a  referee  that  it  does  not  contain 
ezceptiong  taken  to  his  rulings,  vfhen  there  is  no  evidence  that  the  party 
complaining  took  any  exceptions  and  requested  them  to  be  reported  or 
preserved. 

If  the  referee  in  his  report  has  found  the  amount  due  from  the  defendant 
to  the  plaintiff  as  a  matter  of  fact,  and  that  the  plaintiff  is  entitled  to  a 
judgment  for  that  amount  as  a  matter  of  law;  the  defendant  can  not 
claim  to  have  the  report  set  aside  on  the  ground  that  the  referee  has  not 
returned  his  finding  of  fact  and  law  separately. 

"Where  all  the  issues  are  referred  to  a  referee,  the  prevailing  party  need 
not  give  notice  of  the  report,  or  furnish  to  the  other  party  a  copy  of  it* 
A  judgment  may  be  entered  upon  it  as  upon  a  verdict  of  a  jury,  without 
a  motion. 

In  General  Term  on  Error. — This  was  a  suit  brought 
by  Riley  against  Coghill  for  the  dissolution  of  their  part- 
nership, the  appointment  of  a  receiver,  and  the  settlement 
of  the  partnership  business,  and  the  recovery  of  a  balance 
claimed  as  due  to  the  said  Riley.  The  petition  was  filed 
February  9, 1867. 

On  the  28d  of  February,  1867,  Coghill  filed  an  answer 
denying  that  he  had  taken  wagons  and  other  property  of 
the  firm  and  sold  them,  keeping  the  proceeds,  as  charged 
in  the  petition,  and  charges  fraud  and  misconduct  of  the 
plaintiff,  or  of  Drennan,  who  seems  to  have  represented 
the  plaintiff  in  the  firm,  and  charges  that  he  (Drennan) 
sold  the  wagons  of  the  firm  without  accounting  for  the  pro- 
ceeds.   The  reply  denies  these  charges. 

By  consent  the  following  entry  was  made,  viz  : 

"  This  day  came  the  parties  by  their  attorneys,  and  upon 
application  to  the  court  for  that  purpose,  and  it  appearing 
that  the  proceedings  herein  are  instituted  for  the  settle- 
ment of  partnership  accounts  and  a  division  of  the  assets 
on  hand  of  a  partnership  heretofore  existing  between  the 
parties  hereto,  the  existence  of  which  partnership  being 
admitted  by  both  parties : 

a  B.  C.  RXP.  VOL.  z — 10 
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"It  is,  with  the  consent  of  parties,  therefore  ordered 
by  the  court  that  this  cause  be  and  the  same  is  hereby 
referred  to  Thomas  B.  Paxton,  Esq.,  who  is  hereby  ap- 
pointed as  a  special  referee  to  hear  and  determine  all  the 
issues  in  the  action,  whether  of  law  or  of  fact,  or  both,  and 
that  said  referee  make  .report  of  his  proceedings,  findings, 
and  decision  to  this  court  for  approval  and  judgment." 

On  the  7th  of  March,  1870,  the  referee  filed  his  report  in 
the  words  and  figures  following,  viz  : 

"  The  undersigned,  Thomas  B.  Paxton,  to  whom  this 
case  was  referred  by  the  former  order  of  this  court,  having 
heard  all  the  evidence  offered  by  the  parties  respectively, 
and  the  arguments  of  their  counsel,  do  find  that  there  is 
due  to  the  plaintiff'  from  the  defendant  the  sum  of  $1,350, 
with  interest  from  the  commencement  of  this  suit,  for 
whicli,  with  costs,  the  plaintiff  is  entitled  to  a  judgment 
against  said  defendant. 

«  Referee's  fees,  $300. 

"  This  7th  day  of  March,  a.  d.  1870. 

[Signed,]  "  Thos.  B.  Paxton,  Ileferee" 

On  the  14th  of  March,  one  week  after  the  filing  of  this 
report,  a  judgment  was  entered  thereon  in  accordance  with 
its  finding  of  fact  and  law. 

On  the  30th  day  of  March,  1870,  the  counsel  for  the  de- 
fendant filed  a  motion  in  these  words,  "  Motion  to  open 
up  judgment,  the  same  having  been  irregularly  taken." 
Signed  by  defendant's  counsel,  and  dated  March  29, 1870. 

In  the  following  term,  viz :  on  the  13th  of  April,  1870, 
the  defendant  filed  "a  motion  to  open  up  judgment"  in 
the  same  words  as  before,  adding  seven  grounds  or  spe- 
cific irregularities  complained  of. 

Tuple  ^  Healy^  for  plaintiff". 

Long  ^  Kramer  and  Warden  ^  Ludlow ^  for  defendant. 

Taft,  J.  This  cause  was  a  proper  one  for  a  reference. 
*We  shall  consider  the  grounds  of  this  motion  to  set  aside  the 


APRIL  TERM,  1871.  248 

Riley  v.  Cogbill. 

^— —  ■  ■  <i 

report  in  their  order,  independent  of  a  subsequent  statement 
by  the  referee  placed  upon  file,  and  to  the  filing  of  which 
objection  was  made  by  the  defendant's  counsel.  We  will 
see  how  the  case  would  have  stood  without  any  such  state- 
ment from  the  master,  and  if  these  irregularities  had 
been  pointed  out  during  the  term  with  the  first  motion. 
The  first  irregularity  complained  of  was,  "  that  exceptions 
taken  to  ruling  and  decision  of  referee  during  the  trial  and 
examination  before  him  had  not  been  returned  with  his 
report  to  the  court.'* 

It  would  be  a  conclusive  answer  to  that  complaint  that 
the  court  had  no  evidence  that  any  such  exceptions  were 
taken,  unless  resort  be  had  to  the  subsequent  statement  of 
the  referee,  to  which  the  defendant's  counsel  object  and 
except. 

The  second  irregularity  complained  of  was,  "  that  the 
referee  had  not  stated  the  facts  found  and  the  conclusions 
of  law  separately."  He  did  find  the  amount  due  from 
the  defendant  to  the  plaintiff'  as  a  matter  of  fact,  and  that 
the  plaintiff  was  entitled  to  recover  that  sum  from  the  de- 
fendant as  a  matter  of  law.  This  we  regard  as  sufficient 
in  form. 

The  third  complaint  was  that  "  the  decision  was  made 
by  the  referee,  and  his  report  filed  without  notice  to  the 
defendant,  without  his  knowledge,  and  without  opportu- 
nity to  except  thereto." 

But  there  is  nothing  on  the  record  to  show  any  such 
want  of  opportunity,  nor  does  the  defendant  present  any 
evidence,  unless  it  be  the  very  statement  of  the  referee,  to 
which  defendant  objects  as  incompetent. 

"  Where  all  the  issues  are  referred  to  a  referee,  the  pre- 
vailing party  need  not  give  notice  of  the  report  or  furnish 
a  copy  of  it.  Judgment  is  of  course."  Van  Steenburgh 
v.  Hoffman,  6  How.  K  Y.  493. 

The  fourth  objection  to  the  judgment  was  like  the  third, 
and  subject  to  the  same  answer. 
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The  fifth  objection  was, "  that  the  judgment  purported 
to  have  been  entered  upon  the  motion  to  confirm  the  re- 
port of  the  referee,  and  for  the  entry  of  judgment  thereon, 
when  no  motion  was  ever  made." 

Here  again  the  entry  of  the  judgment  itself  was  the  only 
evidence  which  showed  there  was  a  motion.  But  as  no 
motion  was  necessary,  it  was  quite  immaterial  whether  a 
motion  was  made  or  not,  and  whether  it  was  oral  or  writ- 
ten. A  judgment  follows  on  the  finding  of  a  referee  as  it 
does  on  the  finding  of  a  jury,  without  any  motion. 

The  sixth  objection  was,  that  "  the  judgment  purported 
to  have  been  made  after  the  court  had  carefully  examined 
the  repoH  and  the  evidence,  when  no  evidence  whatever 
was  returned  by  the  referee." 

As  the  order  of  reference  did  not  require  any  report  of 
the  evidence,  the  court  might  well  take  the  evidence  to  be 
in  accordance  with  the  report,  which  was  what  the  court 
asserted  in  the  entry  of  the  judgment. 

The  seventh  objection  was  general  for  informality  and 
want  of  opportunity  to  except,  which  is  covered  by  what 
has  already  been  said. 

Thus  stands  the  case  on  the  record,  and  the  motions, 
with  the  assignment  of  irregularities. 

But  on  the  hearing  of  the  motions  to  set  aside  the  judg- 
ment, the  referee  was  permitted  by  the  court  to  make  a 
statement  of  what  took  place  after  the  cause  was  referred. 
To  this. the  defendant  objected,  and  now  asks  that  the 
judgment  be  reversed,  because  that  statement  may  have 
influenced  the  mind  of  the  judge  in  overruling  the  motions 
of  the  defendant.  We  have  seen  that  if  the  statement 
had  not  been  made  or  filed,  the  court  would  have  had  no 
ground  to  sustain  the  motions.  The  error,  therefore,  if  it 
were  error  to  permit  the  statement,  could  not  have  preju- 
diced the  defendant. 

But  if  we  regard  that  statement  as  competent  evidence 
on  the  hearing  of  the  motion,  and  so  available  to  the 
plaintifi*  in  error  to  show  what  took  place,  the  result  would, 
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in  onr  opinion,  be  the  same.  The  defendant  can  not  have 
part  of  the  statement  without  the  whole. 

Taking  the  whole  statement  together,  we  are  satisfied 
that  it  shows  no  ground  to  interfere  with  the  finding. 
The  parties  agreed  to  have  this  cause  referred  to  the 
referee  for  decision.  There  does  not  appear  to  have  been 
any  neglect  on  his  part  to  take  testimony,  and  give  the 
parties  full  opportunity  to  present  their  case,  and  he  de- 
cided it.  The  judge  at  Special  Term  saw  no  reason 
for  refusing  to  render  judgment  upon  his  finding,  or  for 
setting  it  aside  after  it  was  rendered,  and  we  think  his 
ruling  was  correct. 

The  judgment  is  afiirmed. 


John  Ryan  &  Co.,  Plaintiffs,  v.  The  City  of  CnyoiNNATi, 

Defendants. 

The  plaintiffs  were  eontractors  with  the  city  for  grading  and  paring  Crosf 
street,  under  a  contract  **  that  compensation  and  payment  for  aU  work  done, 
and  materials  furnished  under  the  contract,  should  he  made  as  specified  in 
the  ordinances  of  the  city  council  regulating  collection  of  special  taxes 
for  the  improvement  of  streets,"  and  not  otherwise ;  and  that  the  city  of 
Cincinnati  should  not  in  any  event  he  liahle  to  pay  for  any  part  of  the 
said  work  or  the  material  used  for  the  same,  except  such  as  may  properly 
he  chargeable  upon  the  city  property  bounding  or  abutting  on  the  said 
Gross  street,  agreeably  to  the  provisions  of  the  ordinance  aforesaid. 

After  the  work  was  done,  the  assessment  was  duly  made  and  assigned,  in 
pursuance  of  the  contract,  to  the  plaintiffs,  and  by  them  accepted,  in  con- 
sideration whereof  they  released  the  city  f^m  all  claim  on  account  of 
the  work  done  and  materials  furnished  under  the  contract  for  doing  said 
work. 

Held,  that  the  city  was  not  liable  to  an  action  by  the  contractors  for  the 
excess  of  the  assessment  above  fifty  per  cent,  of  the  value  of  a  lot  abut- 
ting on  the  street,  which  excess  the  contractors  had  failed  to  recover 
against  the  owner  of  the  property. 

In  General  Term   on  Petition  in  Error. — The  orig- 
inal petition  stated  that  the  plainti£b,  under  a  contract 
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with  the  city,  made  June  9,  1869,  graded  and  paved 
Cross  street,  from  Hamburg  street,  S33J  feet  west 
wardly ;  that  the  city  assessed  the  cost  by  ordinance  on 
the  owners  of  property  fronting  on  the  street  improved ; 
that  the  estate  of  ]!^.  Longworth,  deceased,  resisted  the 
payment  of  the  assessment  upon  certain  lots  belonging  to 
it,  on  the  ground  that  the  assessment  exceeded  fifty  per 
cent,  of  the  value  of  the  lots ;  and  on  a  trial  it  was  found  by 
a  jury  that  the  assessment  against  the  lots  did  exceed  the 
4fty  per  cent,  of  their  value  by  $1,533.83,  which  amount 
the  plaintifts  seek  to  recover  against  the  city. 

The  contract  under  which  the  work  was  done,  and  the 
assessment  made,  for  which  the  plaintiffs  seek  to  recover, 
provided  "  that  compensation  and  payment  for  all  work 
done,  and  materials  furnished  under  the  contract,  should 
be  made' as  specified  in  the  ordinances  of  the  city  council, 
regulating  collection  of  special  taxes  for  the  improvement 
of  streets,"  "  and  not  otherwise ;  and  that  the  city  of  Cin- 
cinnati should  not  in  any  event  be  liable  to  pay  for  any  part 
of  the  said  work,  or  the  material  used  for  the  same,  except 
such  as  may  properly  be  chargeable  upon  city  property 
bounding  or  abutting  on  the  said  Cross  street,  agreeably 
to  the  provisions  of  the  ordinance  aforesaid.'* 

It  was  also  averred,  in  the  answer,  that  the  city  had  no 
property  bounding  or  abutting  on  said  street.  There  is  no 
claim  that  the  assessment  was  not  made  according  to  the 
ordinance  to  which  it  refers,  and  which  thus  became,  in 
part  at  leasts  part  of  the  contract.  And  after  the  work 
was  done  and  the  assessment  duly  made,  it  was,  in  pursu- 
ance of  the  contract,  transferred  to  the  plaintifis,  who  also, 
in  pursuance  of  the  contract,  gave  the  following  receipt 
and  release,  viz : 

"  City  Auditor's  Office,  ) 
Cincinnati,  October  16,  1869.  ] 

"  Received  of  C.  II.  Titus,  city  auditor,  a  certificate  of 

the  whole  amount  of  the  costs  and  expenses  estimated  for 

grading  and  paving  Cross  street,  from  Hamburg  street  to 
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834J  feet  west,  under  the  ordinances  of  the  city  council  for 
that  purpose,  and  of  the  amount  assessed  upon  each  lot 
delineated  and  described  in  the  city  engineer's  plat. 

**  And  in  consideration  thereof,  we  do  hereby  release  the 
city  of  Cincinnati  from  all  claim  on  account  of  the  work 
done  and  materials  furnished  under  the  contract  for  doing 

said   work,  from ,  to  ,  between  the 

said  city,  by  her  auditor,  and  the  said  John  Ryan  &  Co. 
[Signed,]  "John  Ryan."  [seal.] 

Long  ^  Kramer y  for  plaintiffs. 

Walker^  Conner  ^  Warrington^  for  defendants. 

Taft,  J.  The  plaintiffs  rely  upon  the  provision  in  the 
act  of  April  13,  1865,  authorizing  municipal  corporations 
to  levy  assessments  for  the  improvement  of  streets,  etc., 
"  that  in  no  cas£S  shall  the  tax  levied  and  assessed  upon 
any  lots  or  lands,  for  any  improvement  authorized  by  this 
section,  amount  to  more  than  fifty  per  centum  of  the  value 
of  said  lot  or  land,  to  be  estimated  after  the  said  improvement 
has  been  made,  and  all  the  cost  of  said  improvement  «ex- 
ceeding  said  per  centum,  that  would  otherwise  be  charge- 
able on  said  lot  or  land,  shall  be  paid  by  the  municipal 
corporation  out  of  its  general  revenue." 

The  contract  in  the  present  case  was  made,  as  we  have 
seen,  in  1868,  since  the  enactment  of  the  statute  relied  on. 
The  plaintiffs  claim  that  the  ordinance  under  which  the 
contract  was  made  was  passed  in  1850,  long  before  the 
statute  referred  to,  and  it  must,  therefore,  be  interpreted 
without  reference  to  the  fifty  per  cent,  limitation  under 
the  statute  of  1865,  or  as  impliedly  excepting  the  excess 
above  fifty  per  cent,  of  the  said  property  to  be  paid  by  the 
city.  Although  the  ordinance  was  adopted  in  1850,  the 
contract  speaks  as  of  1868,  when  it  was  made,  and  we  have 
to  read  it  as  of  that  date  to  ascertain  what  it  means.    Thus 
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reading  it,  we  can  pat  no  construction  upon  it  consistent 
with  the  city  remaining  liable  for  the  excess  above  fii'tj  per 
cent,  of  the  value  of  any  of  the  lots  fronting  on  the  street 
improved.  The  language  is  sweeping,  and  we  know  no 
canon  of  construction  by  which  we  can  insert  the  excep- 
tion claimed  by  the  plaintiffs. 

The  contract  is  express  that  the  plaintiffs  shall  rely  upon 
the  assessment  made  according  to  the  ordinance,  and  in  no 
event  hold  the  city  liable  for  any  part  of  the  work  or 
material.  It  would  be  entirely  inconsistent  with,  and  a 
contradiction  of  this  contract,  to  hold  that  the  city  is 
nevertheless  liable  for  the  cost  above  fifty  per  cent,  of  the 
value  of  any  lot  fronting  on  the  street. 

The  next  question  is,  whether  the  contract  thus  con- 
strued is  binding  upon  the  plaintifi's.  So  far  as  it  relieves 
the  city  of  the  cost  of  the  improvement  above  fifty  per  cent, 
of  the  value  of  the  assessed  property,  it  is  an  evasion  of 
the  statute  of  1865,  and  tends  to  increase  the  assessment 
on  other  property.  Eut  the  plaintifis  are  parties  to  the 
contract,  and  have  had  and  are  seeking  the  benefit  of  it, 
and  they  can  not,  in  the  face  of  it,  claim  to  recover  this 
sum  from  the  city.  This  is  the  result  of  the  recent  decis- 
ion of  the  Supreme  Court,  in  Welker  v.  Toledo^  18  Ohio  St. 
452,  which  case  we  regard  as  identical  in  principle  with 
the  present,  where  it  was  held  '^that  in  such  cases  the 
contractor  himself  can  not,  in  violation  of  his  own  con- 
tract, recover  the  excess  from  the  city.** 

The  only  difterence  between  that  case  and  the  present 
is,  that  in  that  case  the  contract  was  that  the  contractor 
should  not  have  recourse  upon  the  city  for  the  excess 
of  the  assessment  above  fifty  per  cent,  of  the  value  of  the 
lot  assessed,  while  in  the  present  case  the  contract  is  that 
the  city  shall  in  no  event  be  liable  to  the  contractor  for 
any  part  of  the  work  or  material.  But,  in  our  opinion, 
the  contracts  must  receive  the  same  construction  so  far  as 
the  alleged  liability  to  the  contractor  is  concerned 

Judgment  at  Special  Term  is  affirmed. 
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Thbodobb   Cook  v.  Wbsnek  and  Wife  and  Brown  and 

Wife. 

Wben  words  im  a  deed,  clearly  granting  an  estate  without  limitation,  are 
followed  by  others  excepting  a  part  of  the  estate  granted,  the  part  in- 
tended to  be  excepted  must  be  as  clearly  described  as  the  property  orig- 
inally conveyed,  to  give  any  force  to  the  exception  or  limitation. 

A.  conveyed  all  his  interest  in  lands  to  B.,  but  in  the  deed,  subsequent  to 
the  granting  clause,  were  inserted  words  declaring  the  intention  was  jUy 
convey  only  a  part  of  A.'s  interest. 

Seld^  that  A.  was  estopped,  and  that  his  whole  title  passed. 

Spectal  Term. — The  plaintiff  filed  a  bill  to  quiet  title 
to  certain  real  estate,  which  had  been  conveyed  to  him  by 
one  Ferguson,  who  had  purchased  it  at  sheriff's  sale  under 
a  decree  in  chancery.  It  was  sold  as  the  estate  of  James 
Harrison,  who  had  mortgaged  to  Wesner  and  wife  and 
Brown  and  wife  to  secure  the  payment  of  purchase  money 
for  their  interest  therein,  and  had  been  originally  owned 
by  Mr.  Harrison,  who  died,  leaving  James  Harrison,  Eliza 
A.  Harrison,  Theodore  Harrison,  Mrs,  Wesner,  Mrs. 
Brown,  and  Richard  Harrison,  Jr.,  his  children  and  heirs 
at  law.  Subsequently,  Eliza  and  Theodore  died  without 
issue,  their  surviving  brothers  and  sisters  being  entitled  to 
their  interest  as  tenants  in  common.  In  October,  1855, 
Wesner  and  wife  and  Brown  and  wife  conveyed  by  deed 
all  their  interest  in  the  property,  describing  it  by  metes 
and  bounds.  At  the  time  of  their  conveyance,  they  were 
entitled  not  only  to  their  shares  in  the  estate  of  their 
father,  but  also  to  what  they  inherited  from  their  deceased 
brother  and  sister. 

The  point  made  by  the  defendants  was,  that  certain 
words  following  the  grant  of  the  property  in  the  deed 
above  mentioned,  limited  the  extent  of  the  estate  they 
intended  to  convey.  These  words  were,  *'  The  object  of 
this  deed  is  to  transfer  all  the  estate  the  grantors  derived 
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from  Richard  Ilarrison,  their  father,  and  Richard  Harri- 
son, Jr.,  their  brother." 


Lincoln^  Smith  ^  Warnocky  for  plaintiflF. 
Sayler  ^  Sayler^  contra. 

Stoker,  J.  Wherever  words  of  grant,  clearly  describing 
the  property  without  limitation  or  restriction,  are  after- 
ward followed  by  an  exception  as  to  part  of  the  estate 
intended  to  be  granted,  the  exception  must  so  clearly  de- 
scribe the  property  intended  to  be  excepted  that  there  can 
be  no  doubt  as  to  what  the  intentions  of  the  parties  were. 
As  deeds  are  always  taken  more  strongly  against  the 
grantor,  mere  words  of  description,  which  do  not  in  them- 
selves clearly  limit  the  estate  already  granted,  have  not 
been  construed  to  restrict  or  narrow  the  property  described 
in  the  conveyance. 

If,  in  the  present  case,  it  had  been  stated  in  the  deed  the 
object  was  to  convey  the  interest  the  party  had  in  the 
estate  by  virtue  of  any  deed  from  a  person  who  never 
owned  it,  or  if  a  mistake  should  be  made  in  the  original 
transfer  to  the  parties  who  made  the  grant,  such  language 
will  be  taken  merely  as  descriptive,  and,  if  it  is  necessary, 
will  be  rejected  altogether  in  favor  of  the  grant  already 
made.  A  false  description  in  the  conveyance  of  property 
never  affects  the  grant  itself  if  there  is  sufficient  to  give 
it  a  legal  sanction. 

Thus,  it  has  been  held  that  if  a  conveyance  is  made  by 
A.  to  B.  of  a  lot  described  by  a  number,  as  recorded  on  a 
town  plat,  and  the  lot  itself  should  afterward  be  described 
as  located  in  a  different  part  of  the  city  from  which  it 
really  was,  the  words  first  us^d  will  pass  the  estate,  and 
those  which  are  appended  by  way  of  explanation  will  be 
rejected. 

And  so  if  a  grant  be  made  by  A.  to  B.  of  a  farm,  and  it 
should  be  described  as  being  in  a  certain  township,  but 
there  should  be  in  the  deed  words  to  the  effect  that  the 
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farm  is  the  same  property  now  occupied  aud  owned  by 
the  grantor,  a  mistake  in  the  township  or  range  would  be 
disregarded  in  order  to  give  effect  to  the  grant. 

We  think  the  defendants,  who  now  set  up  that  the  par- 
ties did  not  intend  to  convey  certain  portions  of  the  prop- 
erty, must,  be  precluded  from  availing  themselves  of  the 
language  used  in  the  deed.  They  have  by  express  words 
conveyed  their  whole  estate,  and  a  subsequent  alleged 
limitation  can  not  affect  the  conveyance. 

A  decree  will  be  rendered  for  the  plaintiff  quieting  his 
title. 


The  nEiRS  OP  Augustus  C.  Parry  i?.  The  Tobacco  InsuBt- 

ANCE  Company  et  al. 

A.  leased  lands  to  6.  by  deed,  with  covenants  that  B.  should  pay  all  taxes 
and  assessments,  and  rent  quarterly — lease  to  be  forfeited  by  default  in 
payment  of  rent — with  privilege  of  purchasing  the  fee  within  the  term. 
The  lessee  made  default  in  paying  rent  and  taxes;  the  lessor  entered  and 
sold  the  fee.  Subsequently,  before  the  expiration  of  the  term,  the  heirs 
of  B.  tendered  the  contract  price  for  the  fee,  which  was  refused.  On 
their  suit  for  specific  performance: 

Held,  that  the  payment  of  the  rent  and  taxes  was  a  condition  precedent  on 
the  lessee's  part  to  the  exercise  of  his  option  to  purchase;  that  the  non- 
payment of  rent  and  taxes  was  such  a  default  as  barred  him  from  asking 
specific  performance.  * 

Reserved  to  General  Term. — On  April  4, 1856,  Eobert 
B.  Bowler,  now  deceased,  executed  to  Augustus  C.  Parry 
an  agreement  in  writing,  by  which  he  leased  to  Parry  a  lot 
at  the  northeast  corner  of  Front  and  Vine  streets,  in  Cin- 
cinnati, twenty  feet  front,  to  be  held  by  Parry  and  his 
assigns  from  the  27th  of  that  month  for  a  term  of  ten 
years,  at  an  annual  rent  of  $600,  payable  in  quarterly 
installments,  the  lessee  to  erect  a  substantial  building  upon 
the  premises  before  the  expiration  of  the  term,  and  to  pay  all 
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taxes  and  assessmentB  that  might  be  levied  on  the  prop- 
erty, with  the  proviso  if  the  quarterly  installments  of  rent 
should  not  be  paid  within  thirty  days  after  the  time  they 
severally  became  due,  the  lease  should  be  forfeited  after 
demand  for  payment  made  by  the  lessor. 

The  same  stipulation  was  made  as  to  unpaid,  taxes  and 
assessments.  There  was  a  privilege  of  purchase  of  the  fee 
at  any  time  within  the  ten  years  at  $300  a  front  foot,  and 
on  such  a  contingency  the  lessor  agreed  to  give  a  deed 
of  general  warranty,  with  release  of  dower.  This  agree- 
ment was  executed  in  due  form,  acknowledged,  and 
recorded. 

Under  this  lease  the  lessee  entered  and  kept  possession 
of  the  premises  till  July,  1858,  since  which  time  neither  he 
nor  his  heirs  have  been  in  possession',  nor  has  any  rent 
been  paid  by  him  or  them. 

.  On  the  23d  of  April,  1866,  before  the  expiration  of  the 
term  of  ten  years,  and  after  the  decease  of  Bowler,  the 
lessee,  Parry,  expressed  to  Bowler's  heirs  his  intention  to 
avail  himself  of  the  privilege  of  purchase,  and  tendered 
the  $6,000,  demanding  a  deed  with  the  covenant  named 
in  the  lease,  which  was  refused. 

Previous  to  this,  from  1858,  after  Parry  had  vacated  the 
premises  and  made  no  provision  for  the  payment  of  rent 
or  taxes  down  to  1863,  the  lessor  was  compelled  to  pay  the 
taxes.  On  the  23d  day  of  April  of  that  year,  the  taxes 
the  lessor  had  paid  to  prevent  a  forfeiture  to  the  State 
amounted  to  $321.70,  with  interest.  On  the  day  last 
named  he  sold  the  property  to  one  Schultz,  and  by  convey- 
ances through  him  to  Glenn  and  Cooke  it  became  vested 
in  the  Tobacco  Insurance  Company  of  Cincinnati.  The 
premises  had  meanwhile  greatly  increased  in  value,  being 
worth  more  than  double  the  amount  named  in  the  lease 
as  the  purchase  price. 

Parry  having  died,  this  suit  was  brought  by  his  heirs, 
asking  a  specific  performance  of  the  covenants  of  the 
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lease,  and  the  heirs  of  Bowler,  together  with  the  subse- 
quent proprietors,  were  made  parties  defendant. 

8tobbr,  J.,  in  giving  the  opinion  of  the  court,  said : 

This  privilege  of  purchase  secured  the  right  to  the  lessee 
to  compel  a  compliance  by  the  lessor,  leaving  it  optional 
entirely  with  the  lessee,  but  it  must  be  admitted  that  the 
privilege  was  dependent  upon  the  performance  of  the 
covenants  to  pay  the  annual  rent  and  taxes.  A  refusal  to 
discharge  the  obligation  in  this  respect,  which  would, 
defeat  the  right  of  the  lessee  to  hold  during  the  term  stipu- 
lated for  the  possession  of  the  premises,  must  necessarily 
put  an  end  to  the  right  of  purchase. 

Under  these  circumstances  can  we  decree  a  specific  per- 
formance against  the  defendants?  We  need  not  refer  to 
the  established  doctrine  that  we  are  not  bound  to  grant  in 
any  case  such  a  decree  as  a  matter  of  course.  We  are  to 
exercise  a  sound  judicial  discretion,  taking  into  consid- 
eration the  conduct  of  the  parties,  as  well  as  the  condition 
of  the  property  to  be  affected. 

On  this  point  there  has  been  no  uncertainty  as  to  the 
law  in  this  State  from  the  earliest  reported  case  in  our 
courts  until  the  present  time.  Thus,  it  was  held  in  Hutch- 
eson  V.  McNutty  1  Ohio,  14,  decided  nearly  fifty  years  ago, 
« that  a  party  demanding  specific  performance  must  show 
that  he  is  in  no  default,  unless  he  can  account  for  such 
default  by  special  circumstances,  and  if  it  be  unexplained, 
or  if  he  can  not  perform  the  whole  of  the  contract  on  his 
part,  he  can  not  compel  the  other  side  to  perform  what 
otherwise  he  might  require  him  to  do.  And  for  the  same 
reason,  when  he  has  trifled  or  shown  a  backwardness  on 
his  own  part,  equity  will  not  aid  him." 

If  he  omits  to  execute  his  part  of  the  contract  by  the 
time  appointed  for  the  purpose,  where  there  is  no  acqui- 
escence in  the  omission  on  the  part  of  the  defendant,  the 
court  will  not  interfere. 

In  House  V.  BeaUy,  7  Ohio,  pt  2,  p.  84|  this  rule  was  recog- 
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nized,  the  court  holding  that  after  the  lapse  of  a  reasonable 
time  for  the  performance  by  the  plaintift',  from  his  omiB- 
sion  of  the  duty  required  on  his  part  by  the  contract,  a 
relinquishment  by  him  of  the  contract  might  be  presumed. 
See  State  v.  Baum^  6  Ohio,  383  ;  Brown  v.  Haines,  12  Ohio, 
1 ;  Henry  v.  Conn^  lb.  193 ;  Kirby  v.  Harrison^  2  Ohio  St. 
326 ;  Campbell  v.  Hicks,  19  Ohio  St.  433.  The  law  as  thus 
expounded  has  been  the  rule  of  all  our  judicial  action,  and 
is  founded  on  the  broadest  equity,  leaving  the  judge  at  last 
to  adapt  it  as  the  circumstances  of  each  case  may  require 
its  application. 

Nor  can  there  be  any  distinction  in  the  operation  of  the 
rule  between  cases  where  the  contract  is  to  purchase  abso- 
lutely, and  when  a  privilege  or  option  only  is  secured  to 
the  lessee.  In  both  the  principle  is  the  same ;  the  vendee 
can  not  avail  himself  of  his  right  unless  he  has  been  ready, 
willing,  and  able  to  pay  the  price  agreed  on,  as  he  has  stipu- 
lated to  do,  or  to  perform  his  contract  whereby  alone  the 
lease  is  upheld.  He  can  not,  after  default  in  either  case, 
apply  to  the  chancellor  for  relief.  A  breach  of  a  covenant, 
which  is  a  condition  precedent  to  a  claim  by  the  covenantor 
against  the  covenantee,  can  not  be  disregarded  when  equity 
is  invoked  by  him  who  is  in  default.  He  must  do  equity 
before  he  can  ask  it. 

It  has  been  urged  that  as  there  has  been  no  judicial 
determination  of  a  forfeiture  of  the  lease  for  the  default  of 
the  lessee  in  the  payment  of  rent  and  taxes,  the  privilege 
of  purchase  secured  by  the  lease  has  not  been  affected. 
But  we  can  not  appreciate  the  position  thus  assumed,  for 
it  is  obvious  the  proposition  is  legally  untenable.  It  is  for 
the  lessee's  default,  whether  caused  by  neglect  or  by  a 
positive  refusal  to  discharge  his  covenants,  that  we  may 
refuse  to  grant  relief;  not  whether  a  decree  has  been 
entered,  which  would  ipso  facto  deprive  the  lessee  of  any 
privilege  he  might  otherwise  have  enjoyed. 

On  the  whole  case,  it  is  apparent  that  the  plaintiffs  are 
not  entitled  to  «  decree.    Their  father  voluntarily  aban- 
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doned  the  premises  leased  in  1858,  paid  no  rent  or  taxes, 
and  subsequent  to  that  time,  when  rent  was  demanded, 
confessed  his  inability  to  pay.  In  the  meantime  the  value 
of  the  property  has  more  than  doubled,  and  not  until  it 
had  risen  so  rapidly  in  price,  and  after  third  parties  had 
acquired  title,  and  a  very  short  time  before  the  lease  ex- 
pired, a  tender  was  sought  to  be  made.  If  the  value  of  the 
premises  had  fallen  below  the  price  to  be  paid,  it  is  not 
probable  any  tender  would  have  been  made.  The  lessor 
alone  must  then  have  borne  the  loss;  the  lessee  could 
not  be  compelled  to  make  the  purchase,  as  no  legal  objec- 
tion existed  upon  him  to  do  so. 

To  decide  against  the  defendants  would  give  an  ad- 
vantage to  the  plaintiff's  that  neither  law  nor  equity  should 
permit. 

The  prayer  for  specific  performance  is  denied,  and  the 
bill  dismissed  with  costs. 


Thb  Cincinnati  College  et  al.,  Plaintiffs  in  Error,  v.  Thb 
City  of  Cincinnati,  T.  A.  Nesmith,  et  al..  Defendants  in 
Error. 

On  motion  to  dissolve  an  injunction,  the  court  granting  the  motion  ordered 
a  bond  of  indemnity  to  be  given  by  the  defendants  to  the  party  who  had 
obtained  the  restraining  order,  to  save  the  plaintiffs  harmless  and  be  lia- 
ble for  futare  damages.  On  the  plaintiffs  seeking  to  reverse  the  order  on 
writ  of  error : 

Held,  that  it  was  not  a  final  order  or  judgment  to  which,  under  section  612 
of  the  Code,  a  writ  of  error  could  lie. 

McGuffey,  Morrill  ^  Strunkj  for  plaintiff! 

Walker^  City  Solicitory  and  Hoadly^  JacJcson  ^  Johnson, 
cootra. 

Reserved  to  General  Term. — At  Special  Term  a  mo- 
tion was  made  by  the  defendants  to  dissolve  a  restraining 
order  that  had  been  granted  to  prevent  the  use  of  Wal- 
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nut  street,  Cincinnati,  for  the  car  track  and  route  of  a 
street  railroad,  better  known  as  "  Route  No.  9/'  It  was 
argued  by  the  plaintiff  on  the  ground  of  irremediable 
injury  to  the  plaintiff  if  the  defendants  were  permitted  to 
occupy  the  thoroughfare,  and  by  the  defendants  that  the 
plaintiff  had  no  exclusive  right  to  exert  and  the  rem- 
edy, if  any  such  right  existed,  was  by  action  at  law  to  re- 
cover damages.  The  judge,  at  Special  Term,  who  heard 
the  argument^  vacated  the  order  on  condition  that  the 
defendants  should  enter  into  an  undertaking,  with  suf- 
ficient surety  to  the  satisfaction  of  the  clerk,  in  the  sum 
of  $10,000,  conditioned  to  indemnify  and  save  harmless  the 
plaintiff  from  all  damage  which  might  accrue  and  arise 
from  the  dissolution  of  the  restraining  order,  as  well  as  to 
comply  with  any  order  the  court  might  subequently  make. 
To  this  order  the  plaintiff  filed  its  writ  of  error  in  the 
General  Term,  which  the  defendants  moved  to  dismiss. 

Btorer,  J.  We  are  now  asked  to  reverse  the  action  of 
the  court  in  Special  Term  for  alleged  error,  and  the  de- 
fendants move  to  dismiss  the  writ  of  error,  on  the  ground 
that  the  proceeding  sought  to  be  reversed  is  not  such  a 
judgment  from  which  a  writ  of  error  will  lie.  The  cases 
of  Worthington  v.  RogerSy  decided  by  this  court  November 
last,  and  Taylor  et  al.  v.  Fitchj  12  Ohio  St.  169,  we  think 
decide  the  question.  They  give  a  legal  construction  to 
section  512  of  the  Code,  which  defines  the  meaning  of  a 
final  order,  which  in  efiect  determines  the  action  and  pre- 
vents a  judgment. 

The  writ  of  error  will  bo  dismissed  and  the  cause  re- 
manded* 
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<> 


Alick  KEATiNa  V.  Jamiss  Shbrloce,  Sarviying  Partner,  and 
H.  S.  Bbbwsibb,  Administrator  of  Edward  Sherlock,  de- 
ceased. 

The  holder  of  a  firm  note,  after  dissolntion  of  the  firm,  recelyed  the  Indi- 
yidual  note  of  one  partner  for  the  amount  without  new  consideration. 
Payments  on  account  were  made  on  the  second  note. 

Heltl,  that  the  second  note  was  not  a  payment  of  the  first  nor  an  extin- 
guishment of  the  firm  liability. 

Reserved  from  Special  Term  on  demurrer  to  answer. 
Challen  ^  Mitchell^  for  plaintiff. 
if.  S.  Brewster  J  contra. 

Storer,  J.  The  plaintiff  in  her  petition  states  that  in 
October,  1866,  she  loaned  to  James  Sherlock  and  Edward 
Sherlock,  then  partners  in  business,  $400,  for  which  she 
received  their  joint  note.  Afterward,  Edward  Sherlock 
gave  her  his  individual  note  for  the  amount,  payable  in  one 
year  with  interest.  This  was  received  by  her  not  as  addi- 
tional security,  and  no  new  consideration  moved  from  the 
defendants,  or  either  of  them,  for  the  further  extension  of 
time.  On  January  12,  1871,  Brewster,  as  the  administra- 
tor of  Edward  Sherlock,  paid  to  the  plaintiff  $216.24  on 
account,  and  she  now  brings  her  action  to  recover  the  bal- 
ance upon  her  loan  to  the  partnership. 

The  answer  of  James  Sherlock  admits  the  debt  of  the 
copartnership,  the  existence  of  the  joint  note  of  the  part- 
ners, but  claims  the  firm  was  dissolved  in  the  lifetime  of 
Edward  Sherlock,  who  gave  the  second  note  described  in 
the  petition,  because  he  was  bound  by  the  terms  of  the  dis- 
solution to  pay  the  debts  of  the  partnership.  He  admits 
the  payment,  by  the  administrator,  of  the  sum  credited  in 
the  petition  on  the  note  of  Edward  Sherlock,  whose  estate 
had  been  declared  insolvent.     On  these  facts  he  relies  as  a 

defense  to  the  plaintiff^s  action, 
a  a.  o.  KXF.  TOL.  z^lT 
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We  find  the  same  facts  alleged  in  the  answer  of  the  ad- 
ministrator of  Edward  Sherlock. 

To  both  answers  the  plaintiff  has  demurred. 

The  only  question  on  the  pleadings  for  us  to  decide  is, 
what  was  the  effect  of  the  receipt  by  the  plidntiff  of  the 
note  of  one  partner  for  a  debt  due  from  both. 

Whenever  the  note  of  a  party  to  the  original  contract 
is  given  to  and  received  by  a  creditor,  the  transaction  can 
not  be  regarded  as  payment  of  a  debt  due,  unless  a  new 
consideration  is  proved  for  any  extension  of  the  original 
contract,  or  the  condition  of  the  parties  has  thereby  been 
changed,  or  unless  it  would  be  inequitable  to  permit  a  re- 
covery upon  the  former  claim.  And  the  burden  of  proof 
devolves  upon  the  defendant  to  establish  all  the  facts  from 
which  the  intention  of  the  parties  can  be  inferred.  This 
is  the  rule  in  ordinary  cases,  and  it  especially  should  be  ap- 
plied in  a  case  like  the  present,  where  the  plaintiff  received 
no  additional  security  for  her  debt  or  any  n3w  considera- 
tion for  extending  the  credit — where  the  surviving  part- 
ner has  lost  nothing  by  the  substitution  of  his  brother's 
note  for  the  partnership  liability — more  especially  as  the 
person  with  whom  Edward  Sherlock  dealt  was  a  female, 
who  can  not  be  supposed  to  have  known  the  legal  conse- 
quences it  is  now  claimed  necessarily  follow  the  execution 
of  th^  note. 

Without  referring  to  the  cases,  we  need  only  quote  the 
opinion  of  the  Supreme  Court  in  Leach  v.  Kagy's  AdmW^ 
15  Ohio  St.  169,  where  it  was  held,  ^^  That  a  note  of  a  sur- 
viving partner,  given  to  the  creditor  of  the  firm  on  an  ad- 
justment of  such  creditor's  claim  against  the  firm,  will  not 
be  regarded  as  given  and  received  in  satisfaction  of  the 
firm  debt,  unless  the  testimony  afiirmatively  and  clearly 
shows  such  to  have  been  the  agreement  of  the  parties." 

This  adjudication  covers  the  whole  case,  and  the  demur- 
rer to  the  answers  will  be  sustained  and  judgment  entered 
for  the  plaintifil 
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LewiIS   a.    Corbin,    impleaded  with  others,   v.    GsoRas 

F.   BOUYB. 

0.  brings  replevin  against  B.,  wbo,  in  bis  answer  and  cross-petition,  sets  up  an 
equitable  defense  and  claim  to  tbe  property.  C.  replies ;  and  in  bis 
answer  to  tbis  cross-petition  pleads  a  set-ofT,  and  demands  judgment  for 
money  only  arising  from  other  transactions  on  an  account  stated. 

Held,  tbat  such  a  claim  was  not  included  in  the  provisions  of  section  80 
of  tbe  Code,  and  could  not  be  pleaded  as  a  set-off  in  this  action. 

Damages  for  which  an  action  for  money  bad  and  received  or  indebUaiu$ 
tuaumpnt  can  be  maintained,  may  be  pleaded  as  a  set-off. 

Tbe  proceedings  are  not  affected  by  the  fact  tbat  the  sheriff  is  unneces- 
sarily a  party  to  them.    He  should  be  dismissed. 

General  Term. — ^Reserved  from  Special  Term  on  motion 
to  strike  oat  from  the  answer  to  the  cross-petition  a  claim 
of  set-off. 

The  facts  are  fully  stated  in  the  opinion. 

Stanton  ^  RichardSy  for  the  motion. 

Kingy  Thompson  ^  Avery,  contra. 

Hagans,  J.  The  plaintiff  brought  an  action  of  replevin 
for  certain  household  furniture,  action  26,744,  in  which 
the  defendant  pleaded  the  general  issue.  When  the  sheriff 
was  about  to  execute  the  writ,  the  defendant  brought  suit, 
action  26,747,  and  obtained  an  injunction  against  the 
plaintifib  and  the  sheriff  to  restrain  the  execution  of  the  re- 
plevin, on  the  ground  that  there  was  a  previous  contract 
between  the  parties,  by  which  it  was  agreed  that  if  the  de- 
fendant would  execute  a  bill  of  sale  of  the  property  above 
mentioned,  as  security  for  an  indebtedness  from  the  defend- 
ant to  the  plaintifis  on  a  previous  partnership  account, 
they  would  allow  him  to  retain  the  possession  of  the 
chattels  until  he  was  able  to  pay  the  debt,  and  that  part  of 
the  agreement  was  that  the  defendant  was  to  be  a  partner 
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with  the  plaintiffs  in  a  new  partnership  in  the  hnsiness 
they  were'then  carrying  on,  and  that  while  the  defendant 
signed  the  bill  of  sale,  the  plaintiffs  refused  to  sign  the 
contract  on  their  part,  and  sought  to  remove  said  chattels 
from  his  residence,  which  would  inflict  great  and  irre- 
parable damage  to  himself  and  family,  and  he  asks  that 
the  bill  of  sale  be  declared  void. 

To  this  last  petition  the  plaintiffs  in  the  first  action  filed  an 
answer,  in  which  they  deny  any  such  agreement  as  stated, 
and  allege  that  Bou ve  wrongfully  bought  these  chattels  with 
the  money  of  a  previous  firm,  and  the  bill  of  sale  was  made 
to  restore  the  money  to  the  plaintiffs,  who  had  succeeded  to 
and  owned  the  previous  firm's  assets.  And  by  way  of  set- 
off, as  it  is  called,  they  set  up  an  amount  of  indebtedness 
on  the  part  of  Bouve  of  $12,398.84,  for  which  they  asked 
judgment. 

Bouve  moved  to  consolidate  the  two  cases  as  case  26,744, 
and  that  his  petition  asking  for  an  injunction  be  taken 
as  an  answer  and  cross-petition,  and  also  to  strike  the 
answer  in  26,747  from  the  files.  The  motion  to  consolidate 
was  granted  as  asked,  and  the  motion  to  istrike  the  answer 
from  the  files  refused.  Thereupon,  the  defendant  moved 
to  strike  out  of  the  answer  so  much  thereof  as  pleaded  the 
set-off,  and  this  motion  has  been  reserved  to  General 
Term. 

It  was  claimed  that  these  were  unliquidated  damages, 
and  therefore  not  the  subject  of  set-oft*.  But  an  action 
could  be  maintained  for  the  amount  on  a  count  in  assump- 
sit for  money  had  and  received,  or  indebitatus  assumpsity 
and  it  seems  to  us  would  be  properly  pleaded  if  that  were 
the  only  objection.    McGullough  v.  LewiSy  1  Disney,  666. 

It  is  sidd  that  if  the  plaintiff's  petition  in  the  injunction 
case  be  taken  as  an  answer  in  the  consolidated  action,  as 
by  the  order  of  consolidation  it  is  directed  to  be,  then  the 
defendant's  answer  in  the  injunction  case  must  be  held  to 
be  a  reply  in  the  consolidated  action,  and  that  a  set-off  can 
not  be  pleaded  by  way  of  reply.    But  this  claim  overlooks 
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the  fact  that  the  petition  praying  for  an  injunction  is  di- 
rected to  be  a  cross-petition  as  well  as  an  answer  in  the 
consolidated  case.  The  answer  and  the  set-off,  therefore, 
in  the  injunction  case  is  an  answer  to  the  cross-petition  in 
the  consolidated  case,  and  the  defendant  in  the  consolidated 
case  might  have  leave  to  reply  to  the  set-off  if  ,it  were 
proper  to  consider  it  at  all.  Something  was  said  in  the 
argument  about  the  incongruity  of  the  actions,  and  that 
the  consolidation  was  improvidently  allowed.  Exception 
was  taken  to  the  order  of  consolidation.  Certainly  the  re- 
plevin can  not  proceed  while  the  injunction  is  pending, 
and  the  injunction  can  not  be  determined  until  the  plead- 
ings afe  perfected  and  trial  had.  The  matters  involved  in 
the  petition  and  answer  in  the  injunction  case  lie  at  the 
foundation  of  the  replevin  case.  The  replevin  case  stands 
on  a  contract  growing  out  of  certain  partnership  transac- 
tions. The  indebtedness,  at  least  to  the  extent  of  the  bill 
of  sale,  would  seem  to  be  admitted  by  Bouve,  but  whether 
the  lien  alleged,  which  is  the  foundation  of  the  replevin,  is 
good,  must  depend  upon  the  contract  as  established  by  the 
evidence.  But  what  connection  the  alleged  set-off  has 
with  the  litigation  we  are  unable  to  see.  It  is  said  to  be 
a  set-off  as  the  pleadings  now  stand.  The  plaintifis  bring 
replevin;  the  defendant  answers  setting  up  an  equitable 
defense  and  cross-petition  demanding  the  property,  and 
the  plaintiffs  reply  and  answer  denying  the  defense  and. 
pleading  a  set-off,  setting  up  a  claim  on  an  account  stated 
exceeding  the  debt,  which  is  the  foundation  of  the  plain- 
tiffs' replevin,  and  for  an  indebtedness  which,  so  far  as  we 
can  see,  has  no  connection  with  the  cause  of  action,  and 
which  depends  on  a  settlement  of  partnership  accounts,  de- 
manding a  personal  judgment  for  $12,398.84,  to  which  the 
defendant  might  reply  if  it  were  properly  in  the  action. 

As  the  pleadings  stand,  the  case  is  substantially  an  action 
of  replevin,  and  an  action  on  an  account  stated  and  indebU 
tatus  assumpsit  These  can  not  be  joined  in  the  same 
action,  and  the  state  of  the  pleadings  can  not  vary  the  fact. 
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By  section  80  of  the  Code  (2  S.  &  C.  967),  the  plaintiffi 
may  unite  several  causes  of  action,  legal  or  equitable,  or 
both,  when  they  are  included  in  either  one  of  several 
classes,  the  fifth  of  which  is  ^^  claims  to  recover  the  posses- 
sion of  personal  property  with  or  without  damages  for  the 
withholding  thereof/'  It  is  very  clear  to  us  that  the  set-off 
claimed  does  not  belong  to  this  class,  and  it  is  excluded 
from  the  action  by  the  Code.  The  fact  that  the  sheriff  has 
been  imported  into  the  case  does  not  affect  the  proceed- 
ings. He  need  not  have  been  made  a  party  and  ought  to 
be  dismissed  from  the  action.  Oliver  v.  Hungerfordj  10 
Ohio,  272 ;  AUm  v.  MediU,  14  Ohio,  442. 

Motion  granted.  * 


Jamss  Ebtnolbs  et  al.  v.  Samuel  M.  Green. 

A  suit  to  enforce  the  contractor's  lien  on  real  estate  for  paving  and  grading 
assessments  is  barred  by  the  same  limitation  as  a  personal  action  to  re- 
cover the  debt. 

Ebror  to  Special  Term. — ^This  is  an  action  to  enforce 
the  lien  of  an  assessment  on  real  estate  of  the  defendant, 
situated  on  Front  street,  for  grading  and  paving.  The 
petition  was  filed  on  Mai*ch  1,  1867,  and  a  demurrer 
thereto  sustained.  An  amended  petition  was  filed  Novem- 
ber 16, 1869,  to  which  a  general  demurrer  was  filed,  on  the 
ground  that  the  petition  disclosed  the  fact  that  the  claim 
sued  on  was  barred  by  the  statute  of  limitations. 

On  the  day  of  the  filing  of  the  original  petition,  a  sum- 
mons was  issued,  and  returned  "  not  found."  Service  by 
publication  was  then  had,  the  first  notice  being  published 
on  November  30, 1867. 

The  petition  stated  that  on  the  recommendation  of  the 
board  of  city  improvements,  the  city  council  Sid,  on  March 
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15, 1861,  duly  pass  the  ordinance  providing  for  the  paving 
and  grading  of  Front  street,  and  authorized  a  contract  with 
the  plaintiff,  which  was  executed  May  8, 1861;  that  the 
work  was  done ;  that  on  the  20th  of  Novemher,  1861,  the 
assessment  on  the  property  was  made,  and  that  on  Novem- 
ber 29, 1861,  the  city  commissioner  of  the  Eastern  district 
certified  that  the  work  had  been  done  according  to  the 
terms  of  the  contract. 

The  demurrer  to  this  amended  petition  was  sustained 
by  the  judge  at  Special  Term,  and  judgment  entered  for 
the  defendant.  To  reverse  this  judgment  a  writ  of  error 
was  prosecuted  to  the  General  Term. 

8.  A.  Miller  J  for  plaintiff  in  error. 

Van  Sammy  contra. 

Haoans,  J.  By  section  20  of  the  Code  (2  S.  &  0.  949), 
*^  an  action  shall  be  deemed  commenced  within  the  mean- 
ing of  this  title,  as  to  each  defendant,  at  the  date  of  the 
summons  which  is  served  on  him,  or  a  co-defendant  who 
is  a  joint  contractor,  or  otherwise  united  with  him  in 
interest.  Where  service  by  publication  is  proper,  the 
action  shall  be  deemed  commenced  at  the  date  of  the  first 
publication,  which  publication  shall  be  regularly  made," 

There  is  but  one  defendant,  and  no  summons  was  served 
upon  him.  The  first  publication  was  made  November  80, 
1867.  The  cause  of  action  accrued  November  20,  1861, 
when  the  assessment  was  made  on  the  defendant's  prop- 
erty, and  the  demand  of  the  petition  is  for  interest  from 
that  date.  The  city  conimissioner's  certificate  is  dated 
November  29, 1861 ;  but  that  is  conclusive  only  as  to  the 
amount  and  value  of  the  work  done.  Bidenour  v.  Saffin 
et  al.y  1  Handy,  464. 

It  simply  dispensed  with  other  or  further  proof  in  those 
respects  in  the  absence  of  fraud  or  collusion.    It  will  thus 
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be  Been  that  the  action  was  not  commenced  for  more  than 
Bix  years  after  the  cause  of  action  accrued. 

In  JEspcnsckied  v.  Bloebaum,  decided  in  this  court  about 
a  year  ago,  the  defense  of  the  statute  of  limitations  was  by 
answer  that  the  cause  of  action  had  not  accrued  within 
six  years  next  before  the  commencement  of  the  action,  and 
the  defense  was  held  good  on  demurrer.  The  court  said 
in  that  case,  ^^  Although  there  does  not  appear  to  have  been 
any  statutory  limitation  to  the  lien  sought  to  be  enforced, 
we  may  well  follow  the  rule  prescribed  as  to  the  recovery 
of  the  supposed  debt.  We  recognize  the  rule  adopted  by 
the  Supreme  Court  in  Longworth  v.  Hunt  et  al.j  11  Ohio 
St.  194,  where  it  is  held  that  the  limitation  in  such  cases 
applies  in  equity  as  well  as  at  law." 

The  cases  cited  to  us  in  the  argument — 2  Duer,  1;  2 
Kernan,  140,  and  2  Barr  (Penn.),  437 — were  all  cases  under 
acts  furnishing  special  limitations  for  this  class  of  cases. 
On  a  review  of  these  cases  and  the  authorities  cited  to  us 
in  JEJspensckied  v.  Bloebaum^  we  see  no  reason  to  change  our 
opinion. 

Judgment  affirmed. 


RoBEKT  Gropf,  Adra'r  of  John  H.  Groff,  deceased,  v.  The 
Cincinnati  and  Indiana  Railroad  Company  bt  al. 

In  an  action  against-  a  railroad  company  for  injury  done  to  one  of  its 
employes,  through  the  want  of  repair  or  careless  construction  of  a  bridge, 
it  is  no  defense  that  the  employe  knew  beforehand  the  condition  of  the 
bridge,  and  in  the  discharge  of  his  official  duty  ventured  thereon. 

In  an  action  for  the  death  of  an  intestate  caused  as  aboTOi  brought  by  an 
Administrator  for  the  benefit  of  the  next  of  kin,  the  Jury  in  assessing  dam- 
ages should  look  not  merely  to  the  degree  of  relationship  the  deceased 
bore  to  his  kindred,  but  his  condition  of  life  at  the  time  of  his  death,  and 
the  reasonable  expjBctation  they  might  have  had  of  pecuniary  assistance 
from  him  if  he  had  turvivad.  * 
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Bbsebysd  to  Gbneral  Term  on  motion  for  a  new  trial. 
The  facts  appear  in  the  opinion. 

Sayler  ^  Sayler  and  Carter  Gazley^  for  plaintiflEl 

-D.  Thew  Wrighty  contra. 

Stoker,  J.  This  action  is  brought  to  recover  damages 
against  the  defendant,  under  the  provisions  of  the  act  of 
March  25, 1821,  requiring  compensation  for  causing  death 
by  wrongful  act,  neglect,  or  default. 

The  intestate,  John  H.  Groff,  engaged  as  a  fireman  upon 
one  of  the  defendant's  locomotives,  was  killed  while  cross- 
ing a  bridge  temporarily  erected  over  the  Whitewater 
river.  It  was  charged  in  the  petition  that  the  accident 
was  caused  by  the  imperfect  structure  used  as  a  bridge,  it 
having  been  built  of  bad  material,  and  erected  carelessly 
and  unskillfuUy,  wherefore  the  engine,  in  passing  over,  was 
precipitated  to  the  bottom  of  the  river  and  the  intestate 
killed. 

A  denial  of  the  facts  set  forth  in  the  petition  is  found  in 
the  answer,  with  an  averment  that  the  deceased  was  in 
fault  at  the  time  the  bridge  fell  down,  and  might  have 
escaped  all  injury  if  he  had  exercised  ordinary  care  him- 
self in  performing  his  duty  as  fireman. 

On  the  tqal  at  Special  Term  a  mass  of  testimony  was 
read,  which  is  minutely  stated  in  the  bill  of  exceptions ; 
many  instructions  were  asked  by  both  parties,  some  of 
which  were  refused  and  others  given,  involving  for  the 
most  part  the  law  which  is  so  often  discussed  in  cases 
where  negligence  is  the  gravamen  of  the  action. 

The  court  also  charged  upon  the  general  question,  cov- 
ering, as  we  think,  the  whole  ground  of  the  controversy, 
and  deciding,  as  we  T^elieve  rightly,  the  law  regulating  the 
liability  of  the  parties. 

A  verdict  was  rendered  for  the  plaintiff,  and  damages 
assessed  at  $2,500.  A  motion  for  a  new  trial  followed  the 
verdict,  which  has  been  reserved  for  our  determination 
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here,  with  all  the  questions  involved  in  the  evidence  and 
the  pleadings. 

One  of  the  questions,  to  which  it  appears  the  attention 
of  the  court  was  mainly  directed,  was,  that  if  the  bridge 
was  badly  constructed,  or  was  otherwise  unfit  for  the  pur- 
pose of  bearing  the  weight  of  the  locomotive,  and  the  fact 
was  known  to  the  deceased,  he  should  not  have  exposed 
himself  to  injury  by  remaining  on  the  engine  while  the 
train  was  crossing  the  bridge.  In  other  words,  it  was 
assumed  that  an  employe  of  a  railroad  company,  who  has 
engaged  himself  in  its  service,  may  be  permitted  to  abandon 
his  duty  at  any  point  in  the  usual  line  of  travel  when  he 
either  suspects  or  may  have  good  reason  to  anticipate  danger 
before  him ;  nay,  further,  that  although  a  locomotive  had 
previously  passed  over  the  structure  in  safety,  and  no 
signal  of  peril  was  given  when  the  engine  approached  the 
bridge,  even  if  since  the  bridge  had  last  been  used  a  sudden 
rise  in  the  river  should  be  the  immediate  cause  of  weak- 
ening its  foundation,  the  act  of  the  fireman  may  be  held 
to  imply  per  se  a  want  of  prudence  on  his  part,  and  thus 
establish  a  case  of  mutual  fault  where  both  parties  are 
to  be  blamed,  and  there  can  be  no  remedy  for  the  neglect 
of  either.  But  the  evidence  on  this  point  was  before  the 
jury,  and  the  charge  of  the  court  clearly  defined  how  it 
should  be  applied,  either  to  sustain  the  plaintiff's  action 
or  to  defeat  it,  and  their  verdict  establishes  the  fact  that  the 
accident  was  the  consequence  of  a  defect  in  the  bridge,  and 
negatives  any  neglect  on  the  part  of  the  deceased. 

So  far,  then,  as  the  liability  of  the  defendant  is  concerned| 
we  find  no  error  in  the  finding  of  the  jury  as  to  the  fact^ 
or  in  the  rulings  of  the  court. 

Another  question  arises  upon  the  record  as  to  the  extent 
of  the  damages  that  should  be  allowed  in  a  case  like  this, 
where  it  is  averred  the  brothers  and  sisters  of  the  deceased, 
as  the  next  of  kin,  are  alone  entitled  to  participate  in  the 
amount  of  the  recovery. 

Since  the  statute  of  9  and  10  Victoria,  chap.  93,  sees.  1 
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and  2,  which  owes  its  origin  to  Lord  Oampbell,  and  the 
sabsequent  legislation  on  the  subject  in  those  States  of  our 
Union  which  have  followed  the  remedy  first  given  in  Eng- 
land, we  find  the  object  of  the  enactments  has  been  to  pro- 
vide a  remedy  for  a  real  loss — not  where  those  bearing  the 
relation  of  next  of  kin,  without  any  claim  on  the  support 
of  a  deceased  relative,  or  who  never  have  depended  upon 
him  while  alive  for  aid,  shall  administer  upon  the  dead^ 
body  and  divide  it  as  assets,  when  perchance  they  have 
not  furnished,  or  were  unable  to  furnish,  a  burial  for  the 
intestate.  On  the  principle  that  those  who  represent  as 
kindred  him  who  has  died  from  the  unlawful  or  negligent 
act  of  another  are  theoretically  entitled  to  bring  their 
action,  as  the  statute  says,  for  the  death,  it  does  not  follow 
they  should  be  regarded  as  a  wife  or  child  would  be  in 
deciding  a  question  of  this  kind. 

In  the  case  of  Pym  v.  The  Gfreat  Northern  Railway j  4 
Best  &  Smith,  396,  Earle,  C.  J.,  said  that  the  right  to 
damages  is  based  on  the  reasonable  expectation  of  pecu- 
niary advantage  from  the  continuance  of  the  deceased's 
life.  This  ruling  had  already  been  made  by  Pollock,  C.  B., 
in  Franklin  v.  Southeastern  Railway  Co.j  8  H.  &  N.  211. 
And  our  Supreme  Court,  in  Lyons  v.  Cleveland  and  Toledo 
Railroad  Co.,  7  Ohio  St.  841,  while  they  held  the  special 
circumstances  need  not  be  stated  upon  which  the  plaintiff's 
claim  is  founded,  yet  it  might  well  be  concluded  that  the 
statute  gives  a  right  of  action,  and  seems  to  regard  the 
widow  and  next  of  kin  as  sustaining  a  nominal  pecuniary 
injury  in  all  such  cases  for  the  wrongful  act  of  the  defend- 
ant. 

The  case  before  us  presents  a  claim  by  collateral  kindred 
for  damages,  when  the  deceased,  for  whose  death  they 
bring  the  action  by  an  administrator,  who  appears  to  be  one 
of  the  kindred,  was  a  very  poor  man,  his  only  property 
being  his  monthly  wages  as  fireman,  and  without  any 
reasonable  expectation  of  any  anticipated  advantage  to 
either  of  them  if  he  had  survived. 
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Upon  the  whole,  we  think  the  damages  allowed,  by  the 

jury  were  excesBivey  and  a  new  trial  should  be  granted, 

unless  the  plaintiff  remits  %lybOQ.    If  he  shall  consent  to 

this  remission,  judgment  may  be  entered  for  the  residue. 

The  judge  who  tried  the  cause  at  Special  Term  concurs 

fully  in  this  opinion. 

A  remittnr  being  entered,  judgment  was  entered  for 
SI  000. 


Fanny  Duval  v.  Elizabeth  H.  Febigbb. 

D.  mortgftges  certain  real  estated  to  0.,  his  wife  Joining  and  releasing  her 
dower.  0.  assigned  the  mortgage  to  S.,  and  D.  afterward  conveyed  to 
S.  the  equity  of  redemption,  his  wife  not  joining  in  the  deed,  and  then 
died: 

Held^  that  as  after  the  mortgage  D.  had  bat  an  equity  of  redemption,  the 
oonTcyanoe  thereof  by  him  to  S.  merged  the  debt  in  the  .higher  title^  and 
did  not  revive  the  right  of  dower  of  the  wife  of  D.  in  the  premises. 

AoTiON  FOB  DowBB  RESBRVED  TO  Gbneral  Term  ou  agreed 
statement  of  facts^  which  appear  in  the  opinion. 

Paddackj  for  plaintiff* 

Ware  ^  Disney ^  contra. 

Haoans,  J.  Jonathan  Duval,  the  deceased  husband  of 
the  plaintiff,  derived  title  to  certain  premises  from  Jona- 
than Coit  by  deed  of  general  warranty,  dated  July  20, 
1831,  in  consideration  of  $1,600.  On  the  same  day  his 
wife,  the  plaintiff',  joining  and  releasing  her  dower,  he 
made  a  mortgage  on  the  same  premises  to  Coit  to  secure 
the  payment  of  two  notes,  one  for  $617  aud  one  for  $858, 
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due  respectively  May  13,  1832,  and  May  13,  1833,  both 
notes  being  dated  May  13, 1880,  and  this  mortgage  was 
recorded  July  28, 1831  •  Coit  assigned  this  mortgage  to  E. 
C.  Smith,  as  follows:  "For  value  received  I  transfer  and 
assign  this  mortgage  to  E.  C.  Smith,  who  has  paid  the 
amount  due  on  the  same,"  which  assignment  was  recorded 
November  29, 1885.  On  June  12, 1832,  Duval,  in  consid- 
eration of  f2,000,  conveyed  the  same  property  to  said 
Smith,  by  deed  of  general  warranty,  in  which  the  plaintiff 
did  not  join.  Smith  died  seized  of  the  said  property,  and 
devised  it,  together  with  other  real  estate,  to  trustees  for 
his  heirs  at  law.  On  partition,  the  premises  in  question 
were  set  off  to  Mary  Smith,  his  widow,  for  her  dower,  and 
the  fee  thereof  became  finally  in  the  defendant,  against 
whom  this  action  is  brought.  It  further  appeared  that 
among  the  papers  belonging  t6  the  estate  of  E.  C.  Smith, 
there  were  seven  promissory  notes  made  by  Duval  in  his 
lifetime  to  Smith,  to  the  aggregate  of  f  8,850,  together 
with  a  number  of  other  papers,  showing  large  dealings 
between  them;  but  these  notes,  etc.,  were  admitted  as 
evidence  subject  to  exception. 

It  does  not  seem  necessary  to  admit  these  papers,  as  the 
mortgage  from  Duval  to  Smith,  and  the  subsequent  con- 
veyance of  the  mortgaged  premises  to  Smith  after  default 
of  payment,  would  on  its  face,  in  the  absence  of  any  testi- 
mony to  the  contrary,  seem  to  be  with  sufficient  considera- 
tion, and  the  conveyance  of  the  property  to  the  mortgagee 
certainly  satisfied  the  mortgage,  which  thereafter  had  no 
effect,  though  uncanceled  of  I'ecord.  Jennings  v.  Woodj 
20  Ohio,  261. 

It  is  said  the  mortgage  from  Duval  to  Smith  was  not,  as 
is  apparent  from  the  transaction,  a  purchase  money  mort- 
gage. If  it  had  been,  there  would  have  been  no  necessity 
for  the  wife's  joining  in  it.  But  the  wife,  the  present 
plaintiff,  did  join  in  it,  and  the  question  is,  whether  she  has 
dower  after  the  subsequent  conveyance  of  the  equity  of  * 
redemption  by  her  husband  to  the  holder  of  the  mortgage. 
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It  is  said  again,  that  by  the  terms  of  the  assignment 
from  Coit  to  Smith  the  mortgage  debt  was  ^^paid/'  and 
that  therefore  the  plaintiff  can  have  dower.  If  that  assign* 
ment  had  been  to  a  third  person,  a  stranger  to  the  title, 
we  do  not  think  the  word  "  paid  *'  would  be  construed  to 
mean  satisfaction,  but  rather  as  a  term  which,  taken 
together  with  the  whole  assignment,  expressed  the  consid- 
eration of  the  transfer,  and  not  the  extinguishment  of  the 
debt.  "We  see  no  reason  why,  even  in  this  view,  we  should 
hold  differently  in  this  case  if  there  were  nothing  more. 
But  the  holder  of  the  mortgage  was  the  grantee  in  the 
deed  from  the  mortgagor.  Although  the  mortgage  debt 
became  thereby  merged  in  the  higher  title,  we  do  not  see 
that  at  the  same  time  the  right  of  dower  revived;  for  Coit, 
the  mortgagee,  became  thereby  a  purchaser  of  the  right  of 
dower  and  owned  it,  if  it  were  necessary  to  extinguish  the 
debt,  and  Smith  succeeded  to  all  his  right  by  the  assign- 
ment. The  husband  of  the  plaintiff  had,  after  the  mort- 
gage, no  legal  estate  as  against  the  mortgagee.  He  had  * 
but  an  equity  of  redemption,  which  he  conveyed  to  Smith, 
whose  title  then  became  complete.  This  he  had  a  right  to 
do,  for  sufficient  consideration,  by  his  own  deed,  and 
thereby  defeat  the  plaintiff  of  dower.  If  Smith  had  become 
the  purchaser  under  proceedings  iif  foreclosure  of  this 
mortgage,  the  plaintiff  would  have  had  no  dower,  and  the 
effect  is  precisely  the  same.  Smith  having  purchased  the 
equity  of  redemption  at  private  sale.  Duval,  the  plaintiff's 
husband,  did  not  die  seized  or  possessed  of  an  equity  even 
in  the  premises,  andthere«was  therefore  no  estate  of  which 
she  can  be  endowed.  St.  Clair  v.  Morris,  9  Ohio,  15 ;  Tay- 
lor V.  Fowler,  18  lb.  567;  Carter  v.  Walker,  2  Ohio  St.  839; 
Carter  v.  Goodwin,  8  lb.  75. 

Judgment  may  be  entered  for  the  defendant. 
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Milton  H,  Miller,  PlaintiflE,  v.  J.  T.  Sullivan  &  Co., 

Defendants. 

Hiller  gave  money  to  Bobbins  to  invest  in  leaf  tobacco,  with  a  verbal 
agreement  that  they  should  share  the  profits  equally,  saying  nothing 
about  losses.  Bobbins  used  the  money  to  pay  his  own  debts  and  bought 
tobacco  in  the  name  of  Miller,  giving  his  own  acceptances  for  the  pur- 
chase money,  and  pledging  the  tobacco  for  the  payment  of  the  accept- 
ances to  the  defendants,  who  gave  a  bill  of  sale  receipted  in  the  name  of 
Miller,  which  Bobbins  gave  to  Miller.  Miller  was  unknown  to  defend- 
ants, and  they  were  informed  by  Bobbins  that  the  purchase  was  for 
himself^  though  made  in  Miller's  name. 

Heldf  that  Miller  and  Bobbins  are  to  be  regarded  as  partners  in  the  pur- 
chase of  the  tobacco,  and  that  Miller  was  bound  by  the  agreement  of 
Bobbins  pledging  the  tobacco  to  secure  the  payment  of  his  acceptances 
for  the  purchase  money ;  that  the  defendants  were  not  responsible  to 
Miller  for  the  misapplication  by  Bobbins  of  the  money  he  had  received 
trom  Miller ;  that  the  receipted  bill  given  by  the  defendants  in  the  name 
of  Miller,  on  receiving  the  acceptances  of  Bobbins,  was  open  to  explana- 
tion, and  did  not  estop  the  defendants  f^om  holding  the  tobacco  to  se- 
cure the  payment  of  the  acceptances  according  to  their  agreement  with 
Bobbins. 

In  General  Term  on  Error. 

Standish  ^  Brown  and  Yaple^  for  plaintiffs. 

Kebler  ^  Whitman  and  Throopy  for  defendants. 

Taft,  J.    This  case  comes  into  this  court  on  a  petition 

error. 

The  petition  of  Miller,  plaintiff  in  the  suit  below,  stated 
that  during  the  month  of  September,  1868,  he  purchased 
seyenteen  hogsheads  of  tobacco  and  stored  them  in  the  ware- 
house of  defendants  in  the  city  of  Covington ;  that  he  paid 
for  the  tobacco  in  cash,  and  took  from  the  defendants  the 
receipted  bills  and  warehouse  receipt  of  the  defendants  for 
the  tobacco ;  that  afterward  the  defendants  sold  the  plain- 
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tiff's  tobacco  without  his  knowledge  and  pocketed  the 
proceeds,  and  refase  to  pay  over  any  part  of  them.  The 
amount  of  his  claim  was  $3,590.94. 

The  defendants,  by  answer,  denied  all  the  allegations  of 
the  plaintiff;  denied  that  they  made  any  purchases  for 
him  or  sold  any  of  his  tobacco,  or  that  they  are  in  any 
manner  indebted  to  him. 

From  the  bill  of  exceptions,  it  appears  that  John  L 
Bobbins  was  a  purchaser  of  tobacco  from  the  defendants 
from  time  to  time.  He  was  a  manufacturer  of  tobacco 
and  a  dealer  in  the  article. 

It  appears  that  he  was  accustomed  to  purchase  of  the 
defendants,  giving  acceptances  for  the  purchase  money  at 
sixty  or  ninety  or  some  other  number  of  days,  leaving  the 
tobacco  in  the  warehouse  of  the  defendants,  as  the  defend- 
ants claim,  to  remain  as  security  for  the  payment  of  the 
drafts. 

The  clerk  of  the  defendants  gave  a  receipted  bill  for  this 
tobacco,  on  receiving  the  acceptances,  and  blank  tickets 
or  orders  for  the  delivery  of  the  tobacco. 

We  are  satisfied,  however,  that  these  tickets  were  not,  by 
the  usage  of  the  trade,  intended  to  convey  a  right  to  the 
property  without  paying  for  it.  They  were  mere  blank 
orders  and  could  bind  nobody. 

The  defendants  say  that  liobbins  bought  tobacco  in  a 
variety  of  names,  but  advised  them  that  the  purchases 
were  all  made  for  himself.  He  himself  siiys  that  such 
was  the  case  generally ;  indeed,  in  all  cases  except  in  the 
case  of  these  seventeen  hogsheads  bought  in  the  name 
of  Miller.  The  defendants  evidently  supposed  that  the 
purchases  were  made  for  himself  by  Robbins.  They  had 
nothing  to  do  with  any  one  else;  and  we  are  satisfied  that 
Eobbins  informed  the  defendants  that  the  purchases  were 
for  himself,  though  entered  at  his  instance  in  the  name  of 
Miller. 

Sullivan  and  Dunham  both  testify  that  they  had  a  con- 
tract with  Bobbins  that  t^e  tobacco  bought  by  him  should 
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be  held  by  them  as  security  for  the  payment  of  the  ac- 
ceptances,, and  that  they  knew  nothing  of  Miller.  It  is 
not  claimed  that  Miller  called  on  the  defendants,  or  noti- 
fied  them  personally  of  his  interest,  or  had  any  intercourse 
with  them.  The  acceptances  became  due  and  were  re- 
newed perhaps  several  times,  and  finally  the  defendants 
sold  the  tobacco  and  applied  the  proceeds  to  the  payment 
of  the  acceptances,  which  was  in  £Cccordance  with  the  un- 
derstanding they  had  with  Robbins,  the  only  party  they 
had  seen  or  known  in  the  transaction. 

This  we  t^ink  is  a  fair  statement  of  the  facts  on  which 
the  defendants  claim  that  they  are  entitled  to  the  fund. 
The  proceeds  of  the  sales  did  not  quite  pay  off  the  in- 
debtedness to  the  defendants  for  purchases  made  by  Rob- 
bins  from  them. 

The  facts  on  which  the  plaintiff  claims  the  proceeds  of 
this  tobacco  are,  that  at  about  the  time  when  these  pur- 
chases were  made,  Robbins,  meeting  the  plaintiff,  informed 
him  that  money  could  be  made  by  purchasing  tobacco, 
and  the  plaintiff  having  seven  or  eight  thousand  dollars 
to  invest,  it  was  agreed  between  them  that  plaintiff  should 
advance  the  money  to  pay  for  tobacco,  and  that  Robbins 
should  make  the  purchases  and  also  the  sales,  and  that 
they  should  share  the  profits ;  that  the  tobacco  should  not 
be  sold  but  by  order  of  Miller,  and  should  be  subject  to 
his  control.  No  express  arrangement  was  made  as  to  losses,* 
as  they  did  not  anticipate  any.  In  fact,  Miller  never  did 
assume  any  control  of  the  tobacco,  or  say  anything  to 
defendants  about  it,  till  some  time  after  it  was  sold.  The 
moneys  which  Miller  advanced  to  Robbins  were  not  paid 
to  defendants  for  the  tobacco,  although  Miller  supposed 
that  such  was  the  case.  Robbins  must  have  applied  these 
'moneys  to  the  payment  of  his  individual  debts,  while  he 
bought  these  tobaccos  on  credit.  Probably  he  paid  the 
money,  or  most  of  it,  to  the  defendants  on  former  purchases, 
and  thus  was  enabled  to  get  a  credit  for  the  tobacco  in 
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question^  the  plaintiff,  Miller,  supposing  that  the  tobacco 
was  bought  in  his  name,  and  paid  for  in  cash,  and  hold- 
ing the  receipted  bill,  with  the  blank  tickets,  for  the 
tobacco  which  had  been  given  him  by  Bobbins  at  or 
about  the  time  of  receiving  the  money  from  the  plain- 
tiff. 

'It  is  evident  that  both  these  parties  have  been  deceived 
by  Bobbins,  and  the  question  for  us  to  determine  is,  which 
of  them  must  suffer  the  loss  ?  They  have  both  trusted 
him.  The  plaintiff  trusted  him  with  his  money  and  prop- 
erty. The  defendants  trusted  him  with  the  receipted  bill 
and  the  unsigned  tickets,  though  the  property  had  not 
in  fact  been  paid  for,  except  by  the  acceptance  of  Bobbins, 
to  secure  the  payment  of  which  they  had  an  agreement 
with  Bobbins  that  they  were  to  hold  the  tobacco. 

We  think  the  preponderance  of  evidence  is  in  favor  of 
the  existence  of  the  contract  between  Bobbins  and  the 
defendants,  that  this,  with  other  tobacco  purchased  by 
Bobbins,  should  be  held  for  the  payment  of  the  accept- 
ances. We  can  not  regard  his  qualified  denial  as  entitled 
to  great  weight.  He  seems  to  have  been  false  to  both 
parties  in  a  way  to  show  that  truthfulness  was  not  one  of 
his  virtues. 

As  to  his  relation  to  the  plaintiff.  Bobbins  says  that: 

"  The  arrangement  I  had  with  M**.  Miller  was  this :  Mil- 
ler had  money  to  invest.  I  told  him  cutting  tobacco  was 
a  good  investment.  I  was  to  share  in  the  profits  for  my 
labor  and  services.'* 

As  to  losses,  he  says  they  did  not  suppose  there  would 
be  any,  and  did  not  talk  about  such  a  contingency. 

Bobbins  managed  the  whole  matter.  He  signed  Miller's 
name,  and  used  it  very  much  as  he  pleased. 

He  says  that  after  purchasing  tobacco  and  getting  the 
tickets  and  passing  them  to  Miller,  he  in  several  instances 
bought  the  tobacco  back,  and  took  the  tickets  which  had 
been  made  out  for  Miller  to  sign,  and  instead  of  having 
Miller  sign  his  own  name  to  the  tickets  when  he  called 
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for  the  tobacco,  he  (RobbiDs)  signed  the  name  of  Miller  to 
the  tickets,  and  received  the  tobacco  from  the  defendants 
— a  circumstance  tending  to  confirm  the  statement  made 
by  him  to  them,  that  the  purchases  were  all  his  own,  and 
that  the  names  of  Miller  and  others,  used  by  him,  were 
merely  nominal. 

He  says,  also,  that  "  the  Miller  money  did  not  go  to  pay 
for  the  Miller  tobacco,  but  to  take  up  acceptances  given 
forty-five  days  before  September  6, 1868." 

Miller  himself  says :  "  I  had  some  money  in  tlie  fall  of 
1868,  which  I  was  using  in  various  ways,  I  was  ac- 
quainted with  Robbins,  and  he  told  me  to  invest  in  cut- 
ting leaf  tabacco.  I  asked  him  to  buy  some  tobacco,  and 
we  would  sell  again  and  divide  the  profits.'' 

On  cross-examination  he  says :  "  The  profits  were  to  be 
shared  equally.  Mr.  Bobbins  was  to  manufacture  the 
tobacco  in  his  factory,  if  it  would  sell  at  a  loss,  so  that  I 
was  not  to  lose  anything.  Mr.  Robbins  was  to  sell  by  my 
advice ;  that  was  my  understanding.  There  was  to  be  no 
tobacco  sold  without  my  consent." 

He  says  that  he  got  a  mortgage  on  Robbins*  factory  and 
some  other  property  as  security,  which  did  not,  however, 
turn  out  to  add  much  to  his  security.  He  says :  '*  I  looked 
to  John  I.  Robbins  to  carry  out  his  agreement,  and  pay 
me  all  the  money  he  had  from  me.  I  asked  him  for 
money,  and  he  said  he  had  none — said  it  was  not  a  good 
time  to  sell.  I  supposed  Robbins  was  an  honest  man.  I 
never  went  near  the  defendants'  warehouse.  These  col- 
laterals (the  mortgage  and  certain  insurance  company 
stock)  are  held  by  me  for  the  tobacco  sued  on,  as  well  as 
the  $4,000,  in  case  I  lose  this  suit.  I  looked  to  both 
Robbins  and  these  defendants.  We  were  to  divide 
profits.  We  said  nothing  about  losses ;  we  did  not  expect 
to  make  any.  If  we  hady  I  suppose  we  should  have  shared 
them. 

"  If  tobacco  declined  in  the  market^  he  {Bobbins)  could  take 
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the  tobacco  and  work  it  upy  so  that  there  should  be  no  loss  to 
me.** 

On  re-examination,  he  says : 

"I  treated  the  tobacco  as  so  much  money.  I  looked  to 
these  securities  for  all  the  indebtedness  of  Bobbins  to  me, 
including  the  tobacco  sued  on.  I  considered  these  tobaccos 
as  so  much  cash  in  hand." 

From  the  testimony  of  the  defendants'  clerk,  Queen,  it 
appears  that  Robbins  bought  in  various  names,  sometimes 
in  the  name  of  the  clerk  himself,  but  that  the  purchases 
were  all  made  by  Robbins,  and,  as  he  represented,  for  him- 
self, and  were  so  regarded  and  treated  by  the  defendants. 

The  first  question  to  be  determined  on  the  evidence  is, 
what  was  the  relation  between  Robbins  and  Miller? 
'  It  has  been  held,  in  the  case  of  Boker  v.  Hatchy  in  this 
court,  that  it  does  not  necessarily  result  that  a  man  is  a 
partner  because  he  receives  a  portion  of  the  net  profits  as 
compensation  for  his  services.  Nevertheless,  in  the  present 
case,  where  the  plaintiff  was  to  furnish  the  money  and 
Robbins  to  do  the  business  and  share  equally  the  profits, 
and  under  circumstances  which  imply  that  if  there  had 
been  losses  they  were  to  share  in  the  losses  also,  it  seems 
to  a  majority  of  the  court  that  Robbins  must  be  regarded 
either  as  a  partner,  or  else  an  agent  with  power  to  pledge 
this  property  to  pay  the  acceptances  ^ven  to  pay  the 
purchase  money  of  the  tobacco,  and  that  the  defendants 
were  justified  in  law  in  selling  the  tobacco  to  pay  the 
debt  to  them,  under  the  circumstances  disclosed  in  the  evi- ' 
dence. 

If  Robbins  was  a  partner,  and  purchased  the  tobacco 
for  the  firm,  as  we  think  he  was,  and  took  a  receipted  bill, 
without  actually  paying  for  it,  the  receipt  could  be  ex- 
plained and  the  payment  enforced  as  against  the  part- 
nership. All  the  evidence  on  this  question  comes  from 
the  plaintiff  himself  and  from  Robbins.  It  is  not  to  be 
presumed  that  the  plaintiff  gave  any  more  than  the  fiill 
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strength  of  the  circumstances  against  him  on  this  point. 
The  defendants  never  had  the  slightest  notice  or  knowl- 
edge of  the  plaintifi*  having  any  interest  in  the  property, 
except  the  use  of  his  name  by  Bobbins.  They  had  the 
property,  as  they  supposed,  under  an  authority  to  hold  it 
for  their  security. 

The  strong  point  against  them  is,  that  their  clerk  allowed 
this  man  Bobbins  to  have  a  receipted  bill,  which  he  pre- 
sented to  Miller.  But  a  receipted  bill  is  not  a  negotiable 
paper,  and  it  may  be  explained.  If  the  purchase  was  made 
for  plaintiff  as  a  partner  with  Bobbins,  neither  of  them  can 
escape  the  obligation  to  pay  for  it. 

Taking  into  consideration  all  the  circumstances  of  this 
case,  a  majority  of  the  court  are  of  the  opinion  that  Miller 
was  identified  with  Bobbins  as  a  partner  in  the  whole 
transaction,  bound  to  share  the  losses  as  well  as  the  profits, 
and  bound  by  the  contracts  of  Bobbins  in  carrying  on  the 
partnership  business,  and  that,  although  the  money  which 
Miller  had  intrusted  to  Bobbins  to  invest  had  been  misap- 
plied by  him,  the  defendants  are  not  responsible  for  his 
breach  of  trust;  and  being  themselves  guilty  of  no  fraud, 
they  are  entitled  to  the  benefit  of  their  contract  with 
Bobbins,  and  to  hold  the  tobacco  as  security  for  the  pur- 
chase money. 

The  judgment  will  be  reversed. 

Haoans,  J.,  dissented.  It  is  said  Bobbins  and  Miller  were 
either  partners — ^not  as  to  third  persons,  for  no  question 
of  that  kind  arises  in  the  case — ^but  partners  inter  sescj  or 
else  Bobbins  was  the  agent  of  Miller,  and  that,  in  either 
view  of  the  case,,  the  defendants  are  not  liable.  This  case 
stands  upon  error,  and  the  findings  below  by  the  judge,  at 
Special  Term,  are  entitled  to  all  the  consideration  of  the 
verdict  of  a  jury,  and  should  not  be  interfered  with  unless 
palpably  wrong.  Uncertainty  is  not  enough  when  we 
come  to  review  the  evidence,  and  any  mere  doubt  ought  to 
be  resolved  in  &vor  of  the  judgment.    Whether  or  not 
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there  is  a  partnersliip  inter  sese  in  a  given  case  depends 
upon  the  intention  of  the  parties,  to  be  gathered  from  all 
the  evidence  and  circumstances  surrounding  the  case.  Let 
us  look  into  the  testimony.  Bobbins  was  largely  engaged 
in  the  manufacture  of  tobacco;  Miller  had  some  money 
and  great  faith  in  Bobbins,  but  no  experience.  He  was 
therefore  easily  persuaded  to  venture  into  speculative  leaf 
tobacco  purchases  for  cash,  and  the  parties  enter  into  an 
arrangement  by  which  Bobbins  was  to  buy  the  tobacco  for 
Miller,  and  Bobbins  was  to  have  one-half  the  profits  for 
his  labor.  There  was  no  stipulation  as  to  the  losses ;  they 
did  not  expect  any  losses  in  manufacturing  the  tobacco. 
No  agreement  or  understanding,  however,  was  had  between 
Bobbins  and  Miller  as  to  the  losses,  should  they  occur, 
even  by  inference ;  on  the  contrary.  Miller  positively  states 
thrice  that  he  was  to  lose  nothing,  though  he  states  that 
if  there  had  been  any  losses  they  would  have  shared  them 
he  supposed.  This  would  have  been  a  matter  of  gratuity, 
not  of  obligation.  His  language  is,  ^^  Bobbins  was  to  manu- 
facture the  tobacco  in  his  factory  if  it  would  sell  at  a  loss, 
so  that  I  was  not  to  lose  anything;  and  if  tobacco  declined 
he  (Bobbins)  could  take  it  and  work  it  up,  so  that  there 
should  be  no  loss  to  me."  Any  other  testimony  on  this 
point  discloses  no  different  agreement  between  the  parties. 
Both  Miller  and  Bobbins  agree  that  Miller  was  to  control 
the  tobacco,  and  it  was  to  be  sold  only  on  his  order  or  with 
his  consent.  Accordingly,  on  the  strength  of  this  arrange- 
ment Miller  gave  Bobbins  some  money — ^how  much  does 
not  clearly  appear.  Miller's  whole  investment  was  over 
$6,000,  and  the  fair  inference  is  that  but  a  small  portion 
was  given  to  Bobbins  before  any  purchases  were  made. 
However,  this  makes  no  substantial  difference.  In  pur- 
suance of  the  agreement  between  the  parCies,  Bobbins 
attended  the  sales  at  the  defendants'  warehouse  and  bought 
the  tobacco  in  controversy  for  Miller,  as  he  says.  Miller 
says,  "  I  asked  Bobbins  to  buy  for  me."  Bobbins  had  the 
tobacco  put  on  defendants'  books  in  Miller's  name  as  the 
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purchaser.  As  he  was  buying  largely,  with  the  improper 
intent  of  concealing  from  the  government  the  extent  of 
his  transactions,  he  had  the  tobacco  put  not  only  in  his 
own  name,  but  in  the  name  of  defendants'  cler]^,  who 
entered  the  sales,  and  others.  Delivery  checks  were  issued 
in  the  names  of  the  purchasers  and  delivered  to  Bobbins, 
upon  which,  when  returned  to  the  warehouse  signed  by 
the  person  in  whose  name  they  were  issued,  the  tobacco 
would  be  delivered  if  the  tobacco  was  paid  for.  Although 
this  business  was  uniformly  a  cash  business,  these  defend- 
ants were  dealing  with  Robbins  on  credit,  under  an  agree- 
ment that  the  tobacco  he  bought  was  to  be  held  in  pledge 
until  paid  for.  Defendants  were  in  utter  ignorance  of 
Bobbins'  arrangement  with  Miller,  as  Miller  was  of  Rob- 
bins'  arrangement  with  defendants. 

The  defendants  supposed  all  these  purchases  were  by 
Robbins  for  himself,  and  so  they  aided  him  in  carrying  out 
his  improper  intent  by  making  these  sales  entries  as  they 
did.  They  took  liobbins'  acceptances  at  sixty  days  for  all 
the  tobacco,  of  which  fact  he  did  not  advise  Miller;  and 
they  also  issued  delivery  tickets  in  Miller's  name  and  gave 
them  to  Robbins,  together  with  invoices,  in  Miller's  name, 
of  the  tobacco  in  controversy,  signed,  "  Received  payment, 
J.  T.  Sullivan  &  Co."  It  does  not  appear  that  any  such 
receipted  invoices  were  given  by  the  defendants  for  any 
other  lots  of  tobacco  bought  by  Robbins  at  that  time. 
When  he  got  the  tickets  and  the  receipted  invoices  he  took 
them  to  Miller,  showed  them  to  him,  and  Miller  then  paid 
him  for  them  in  cash,  and  he  delivered  to  Miller  both  tick- 
ets and  invoices,  explaining  to  him  that  the  tobacco  could 
as  well  remain  with  defendants,  on  storage,  as  he  had  no 
room  for  it  in  the  factory.  Robbins  says,  in  one  place,  he 
sold  these  tickets  and  invoices  to  Miller,  and  he  paid  him 
for  them ;  but  in  another  place  he  describes  the  transaction 
as  stated. 

It  appears  that  Robbins  bought  other  small  lots  of 
tobacco  for  Miller  in  the  same  way,  Miller  having  both 
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tickets  and  receipts  of  payment,  and  that  Miller  resold  to 
Bobbins,  delivering  to  him  the  tickets,  and  he  obtained 
the  tobacco  on  them,  signing  Miller's  name  thereto,  with 
his  assent.  On  these  occasions  Miller  says  he  charged  the 
tobacco  up  to  Robbins,  when  he  gave  him  these  tickets, 
under  the  belief  that  all  was  right.  Miller,  who  lived  in 
Cincinnati,  never  went  near  the  defendants'  warehouse  in 
Covington  for  six  months.  He  might  well  rest  easy  under 
the  circumstances.  But  when  he  did  go  for  his  tobacco, 
he  found  the  defendants  had  sold  it  to  pay  for  Robbins* 
debt,  who  had  in  the  meantime  become  insolvent,  and  the 
defendants  refused  to  recognize  his  rights  at  all.  Now,  it 
is  said  that  Robbins  does  not  appear  well  in  those  trans- 
actions, and  therefore  his  statements  are  not  entitled  tb 
much  weight.  But  admitting  this,  Miller's  credibility  is 
confessedly  above  suspicion;  and  wherever  he  confirms 
Robbins,  which  is  mostly  the  case  throughout  the  testi- 
mony, and  especially  so  in  every  important  particular,  I 
think  Robbins  ought  to  be  entitled  to  belief  in  such  state- 
ments as  are  corroborated  at  least. 

There  is  plainly,  to  my  mind,  no  partnership  between  Rob- 
bins and  Miller  at  all.  The  preponderance  of  the  evidence 
is  clearly  this  way.  The  defendants  must  be  held  to  have 
been  advised  that  this  purchase  for  Miller  was  a  bona  fide 
one,  for  they  gave  a  receipted  bill,  made  out  in  Miller's 
name,  for  it,  and  chose  deliberately  to  look  to  Robbins 
for  their  pay.  They  are  estopped  from  now  claiming  that 
Miller  must  bear  this  loss.  A  reference  to  the  text-books 
on  this  subject  shows  that  several  vital  elements  of  a  part- 
nership are  wanting.  There  was  no  community  in  the 
disposition  of  the  tobacco ;  Miller  alone  was  to  dispose  of 
it.  Robbins  had  no  interest  in  the  property,  but  only  in 
the  profits,  and  he  had  no  right  to  demand  or  receive  any 
more. 

This  share  of  the  profits  was  merely  his  measure  of  com- 
pensation. If,  on  the  whole  transaction,  there  had  been  a 
loss,  Miller  would  have  been  obliged,  as  the  testimony 
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standsy  to  bear  it.  He  could  not  call  on  Robbins  to  bear 
any  proportion  of  it^  for,  as  between  them,  Bobbins  was 
only  interested  in  the  profit.  There  does  not  seem  any- 
where any  intention  on  the  part  of  either  of  them  that  they 
should  be  partners  inter  sese.  This  must  appear  from  their 
acts  and  the  circumstances  before  they  can  be  held  as  such. 
See  Parsons  on  Partnership  (ed.  of  1867),  47-50,  and  the 
cases  cited  there.  In  applying  these  principles  to  the  facts 
of  this  case,  there  is  no  room  for  doubt  in  my  mind  on 
this  question. 

If  any  relation,  then,  existed  at  all  between  Bobbins  and 
Miller,  it  was  that  of  principal  and  agent.  I  shall  not  stop 
to  discuss  any  question  as  to  the  extent  of  Bobbins'  au- 
thority to  bind  his  undisclosed  principal,  Miller,  in  the 
dealings  with  the  defendants. 

Judge  Story,  in  his  work  on  Agency,  section  433,  says: 
"If  a  creditor  of  the  principal  settles  with  the  agent,  and 
takes  a  note  or  other  security  from  the  latter  for  the 
amount  due  by  the  principal,  although  as  between  the 
parties  it  is  intended  only  as  conditional  payment,  yet  if 
the  creditor  gave  a  receipt  as  if  the  money  were  actually 
received,  or  the  security  were  an  absolute  payment,  so 
that  the  agent  is  thereby  enabled  to  settle,  and  does  settle 
with  the  principal,  as  if  the  debt  had  been  actually  dis- 
charged, and  the  principal  would  otherwise  be  prejudiced, 
the  debt  will  be  deemed^  as  to  the  latter,  absolutely  dis- 
charged." 

And  this  upon  the  plainest  principles  of  equity.  "Ad- 
missions in  pais,  though  made  in  good  faith,  may  yet  be 
made  under  such  circumstances  as  to  operate  by  way  of 
estoppel,  and  preclude  the  party  from  afterward  gainsay- 
ing them."     Beardsly  v.  Foote,  14  Ohio  St.  414. 

This  case  is  clearly  within  these  principles,  and  they  are 
decisive  of  it.  Miller  was  not  an  undisclosed  principal. 
The  tobacco  was  knocked  down  to  him,  so  entered  on 
defendants'  books,  and  both  the  tickets  and  invoices  were 
made  out  in  his  name,  and  the  defendants  are  therefore 
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bound  at  their  peril  to  know  that  Miller  was  a  principal 
and  Robbins  his  agent,  and  they  can  not  hide  themselves 
behind  an  excuse  that  they  supposed  Bobbins  was  dealing 
for  himself,  which  they  themselves  helped  to  originate. 
Brown  v.  Telegraph  Co.,  80  Ind.  39. 

It  is  said  that  if  Robbins  and  Miller  were  partners,  the 
receipted  invoices  would  be  open  to  explanation,  and  they 
could  not  escape  the  obligation  to  pay  for  the  tobacco. 
This  conclusion  may  be  granted  if  the  premise  is  admitted, 
but  not  otherwise.  It  is  true  that  if  they  were  partners 
the  receipt  might  be  explained.  If  they  were  not  part- 
ners, as  between  Robbins  and  the  defendants,  it  might  be 
explained.  The  defendants  have  acted  on  that  idea,  for 
they  have  sold  this  tobacco  to  pay  for  it,  notwithstanding 
the  receipted  invoices.  But  when  these  receipts  and 
tickets  are  passed  to  Miller,  who,  upon  the  faith  of  them, 
and  trusting  to  them,  has  undoubtedly  suifered  harm,  I  do 
not  think  the  receipts  are  open  to  explanation  afterward 
on  the  part  of  the  defendants. 

Again,  it  is  said  that  the  transfer  to  Miller  of  the  re- 
ceipted invoices  and  the  tickets  did  not  transfer  the  prop- 
erty in  the  tobacco  to  him.  This  may  be  admitted.  But 
how  does  this  affect  the  case  as  presented  ?  Here  were 
two  innocent  parties,  though  as  to  the  defendants  this  can 
hardly  be  said.  The  defendants  put  it  in  Robbins'  power 
to  deceive  arid  wrong  Miller,  and  of  the  two  innocent 
parties  they  must  suffer,  not  Miller.  As  this  case  presents 
itself  to  me,  it  is  a  very  strong  case  for  the  application  of 
this  principle. 

I  think  the  judgment,  therefore,  ought  to  be  affirmed. 
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LiLLis  £.  Reddish  bt  al.,  per  Guardian,  v.   John  W. 

Carter. 

J.,  before  the  wilU  act  of  1840,  deyisefl  lands  to  B.,  *Ho  have  and  to  hold 
during  his  natural  life,  and  to  his  heirs,  and  in  case  of  the  decease  of  S. 
before  maturity  and  without  legal  issue,"  then  remainder  over. 

Held,  that  by  '* heirs,"  the  testator  meant  *< children;"  that  the  intention 
should  overcome  an  arbitrary  rule  of  law,  and  that,  disregarding  the 
rule  in  Shelley*8  case,  S.  took  but  a  life  estate. 

A  court,  in  order  to  carry  out  the  clear  intention  of  a  testator,  must  fre- 
quently regard  the  words  ** heirs,"  ** children,"  and  "issue,"  as  convert- 
ible. 

General  Term. — ^This  case  is  reserved  from  Special 
Term  upon  demurrer  to  the  petition,  which  discloses  the 
following  facts : 

The  plaintiffd  are  the  children  of  Stevenson  Reddish 
and  the  grandchildren  of  Thomas  Reddish,  hoth  of  whom 
are  now  deceased. 

The  defendant  derives  his  title  from  the  grantee  of  Ste- 
venson Reddish,  and  claims  to  hold  the  fee  of  certain  real 
estate. 

On  the  17th  day  of  March,  1881,  Thomas  Reddish,  by 
his  will,  devised  to  his  son  "  Stevenson  a  lot  in  Cincinnati, 
situated  on  the  north  side  of  Longworth  street,  to  have 
and  to  hold  the  same  during  his  natural  life,  and  to  his 
heirs,  and  in  case  of  the  decease  of  said  Stevenson  before 
his  maturity  according  to  law,  and  without  lawful  issue, 
then  the  same  lot,  as  well-  as  all  the  real  or  personal  estate 
whatever,  which  may  be  coming  to  him  through  the  said 
testator's  will,  to  be  left  to  the  surviving  children  of  my 
sister  Elizabeth  Bently,  and  my  brother  John  Reddish, 
both  of  the  town  of  Manchester,  England,  equally  to  share 
them.'^  Other  real  estate  was  devised  to  Stevenson  Red- 
dish and  his  sister  Sarah  Reddish,  to  hold  in  the  same 
manner,  and  by  a  similar  clause.     The  personal  estate  of 
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the  testator  was  also  given  to  .the  same  parties,  to  be  held 
in  the  same  manner  as  was  prescribed  by  the  testator  of 
his  realty. 

Edward  Colston  and  Jordan^  Jordan  ^  WiUiamSy  in  sup- 
port of  the  demurrer : 

1.  The  words  "  during  his  natural  life  and  to  his  heirs," 
taken  alone,  will  convey  a  fee  by  force  of  the  rule  in 
8helley^s  case.  1  Fearne  on  Remainders,  [149,]  [198];  1 
Preston  on  Estates,  [268] ;  McFeely's  Leasee  v.  Moored s  Heirs j 
5  Ohio,  465 ;  Armstrong  v.  Zane's  HeirSy  12  lb.  287 ;  King's 
Adrn'r  v.  King's  HeirSy  lb.  890. 

2.  The  ulterior  devise,  in  default  of  issue  to  first  devisee, 
does  not  impair  the  legal  efiect  of  the  word  ^'  heirs'^  in  the 
prior  devise,  as  they  do  not  at  all  refer  to  the  quantity  of 
the  estate,  but  merely  to  ita  disposition  on  the  happening 
of  a  contingency,  which  has  not  yet  occurred  nor  can  now 
ever  occur.    4  Kent's  Com.  214,  and  cases  cited  supra, 

8.  The  testator  must  be  considered  as  having  used  the 
word  ^^ heirs"  in  its  legal  import,  unless  it  appear  so 
clearly  that  no  one  can  misunderstand  that  his  intention 
was  to  give  it  some  other  meaning.  1  Fearne  on  Re- 
mainders, [168,]  and  cases  cited ;  2  Jarman  on  Wills,  [277] 
et  seq. ;  Ide  v.  Ide,  5  Mass.  500 ;  Mowat  v.  CareWy  7  Paige 
Ch.  828 ;  Poole  v.  PooUy  8  B.  &  P.  620 ;  Jesson  v.  Wrigkty 
2  Bligh,  56,  decided  by  Lord  Eldon  and  Lord  Redesdale. 

All  admit  that  technical  words  are  not  necessary  in  a 
will ;  but  where  a  testator  sees  fit  to  use  such  words,  we 
are  bound  to  understand  that  he  used  them  in  their  appro- 
priate sense,  unless  he  himself  has  satisfied  us  that  he  has 
not  done  so.  The  principal  American  cases  are :  Ellis  v. 
Essex  Bridgey  2  Pick.  243 ;  Bowers  v.  PoHery  4  Pick.  198 ; 
Stevenson  v.  EvanSy  10  Ohio  St.  307 ;  Collier  v.  Colliery  3 
Ohio  St.  869;  NUes  v.  Grayy  12  Ohio  St.  320. 

4.  The  circumstances  of  the  devise  to  Stevenson  being 
for  his  life  does  not  show  the  intention  of  the  testator  so 
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dearly  as  to  prevent  the  rule  in  Shelley's  case  from  apply- 
ing. Boe  V.  Bedford  J  4  Manle  &  Sel. ;  Bobinson  y.  Bobin- 
son,  2  Vesey,  Sen.,  225 ;  Doe  v.  Cooper^  1  East,  229 ;  Perrin 
V.  Blakcy  4  Burr,  2679 ;  McFeely^s  Lessee  v.  Moor^s  SeirSy  5 
Ohio,  465. 

Matthews  ^  Bamsey  and  Thos.  T.  Heathy  contra: 

1.  That  the  devise  to  Stevenson  Reddish  expressly  limits 
to  him  an  estate  for  life  only,  and  that  snch  appears  to 
have  heen  the  intention  of  the  testator,  which  the  court 
will  effectuate  without  reference  to  any  arbitrary  rule  of 
construction.  King  v.  Becky  15  Ohio,  559.  This  position 
does  not  exclude  the  authority,  but  merely  the  application 
of  Smith  V.  Berry  J  8  Ohio,  365 ;  Thompson  v.  Hoopy  6  Ohio 
St.  480. 

2.  That  the  use  of  the  words  ^^  decease  before  maturity 
without  lawful  issue"  shows  that  the  word  "heirs"  was 
used  with  the  meaning  and  sense  of  "  issue,"  and  meant 
children  or  descendants,  and  that  they  therefore  will  be 
construed  words  of  purchase  and  not  of  limitation.  iSi^^- 
V€7ison  V.  EvanSy  10  Ohio  St.  807 ;  Mlieombe  v.  GompertZy  8 
Mylne  &  Or.  127-154;  AbboU  v.  JSssez  Co.,  18  How.  202. 

8.  Niles  V.  Orayy  12  Ohio  St.  820,  is  clearly  to  be  dis- 
tinguished, as  in  that  case  it  was  the  clear  intention  to  give 
a  fee  simple  in  the  first  devisee,  while  in  the  one  at  bar  the 
intention  is  equally  clear  to  give  but  a  life  estate.  The 
former  simply  decides  that  the  words  "dying  without 
issue  "  mean  issue  living  at  the  death  of  the  devisee,  and 
can  not  therefore  have  the  force  they  would  if  construed 
to  mean  without  issue  indefinitely.  See  Hull  v.  JPriesty  6 
Gray,  18. 

Storbr,  X  A  single  question  is  presented  for  our  de- 
termination: What  estate  did  Stevenson  Beddish  take 
under  the  devise  from  his  father?  Was  it  a  term  for  his 
life  only,  a  fee  simple,  or  a  fee  tail  ? 

The  defendant  claims  to  hold  an  estate  in  fee,  while  the 
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plaintiffs  allege  their  father,  when  he  made  the  convey- 
ance, held  an  estate  for  life  only. 

Where  the  intention  of  a  testator  can  he  ascertained,  we 
need  not  resort  to  any  artificial  rale  to  limit  or  extend  a 
devise. 

If  the  purpose  of  the  testator  can  he  determined  without 
violence  to  the  language  he  has  used,  and  there  is  no  am- 
biguity in  the  terms  employed,  it  is  our  duty  so  to  interpret 
the  whole  instrument  that  we  shall  give  effect  to  what  we 
are  satisfied  was  the  object  of  the  testator  in  disposing  of 
his  property. 

The  will  before  us  was  probated  in  December,  1881, 
"v^hen  the  rule  relied  upon  by  the  plaintiff  was  admitted  to 
be  the  law  in  Ohio.  McFeely'$  Heirs  v.  MoorCj  5  Ohio, 
469.  But  by  the  wills  act  of  1840,  sec.  47, 1  Curwen,  69, 
it  was  provided,  "  When  lands,  tenements,  or  hereditaments 
are  given  by  will  to  any  person  for  life,  and  after  his 
decease  to  his  heirs  in  fee,  or  by  words  to  that  effect,  the 
conveyance  shall  be  construed  to  vest  an  estate  for  life  only 
to  such  first  taken,  and  a  remainder  in  fee  simple  to  his 
heirs.'*  This  section  was  re-enacted  in  May,  1852.  8  Cur- 
wen, 1911. 

From  the  fact  that  our  legislature,  so  soon  after  the 
decision  in  3toore  v.  McFeely  was  rendered,  declared  that  the 
rule  in  Shelley's  case  should  no  longer  be  followed  in  con- 
struing devises,  and  the  general  unwillingness  of  the  profes- 
sion to  adopt  it,  regarding  it  as  a  technical  and  arbitrary  ex- 
position of  the  law,  we  ought  not  to  apyly  it  in  any  case, 
even  if  the  statute  had  not  been  passed,  unless  we  were  re- 
quired to  do  so  to  uphold  a  devise  that  would  otherwise  fail. 
Whatever  estate  was  devised  by  the  testator  to  his  son  became 
vested  before  the  statute  of  1840;  but  we  do  not  feel  bound 
to  regard  it  with  any  more  favor  than  we  should  if  the  de- 
cision in  McFeely  and  Moore  was  still  obligatory.  In 
King^s  Heirs  v.  King^s  AdnCrs,  12  Ohio,  890,  following  their 
former  opinion  in  McFedy  v.  Moore,  the  Supreme  Court  held 
that  the  rule  in  Shelley's  case,  although  not  then  applicable 
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to  wills  taking  effect  siace  1840,  was  in  all  other  respects  a 
rule  of  property  in  Ohio;  but  this  opinion  was  afterward  re- 
versed in  King  v.  Beck^  15  Ohio,  559,  where  it  was  held  that 
the  rale  referred  to  would  not  be  allowed  to  prevail  against 
the  intention  of  the  testator,  if  that  intention  could  be  effectu- 
ated without  creating  an  estate  forbidden  by  4aw. 

The  effect  of  this  decision,  we  suppose,  was  in  all  cases 
where  the  limitation  in  the  will  was  to  the  first  taker  for 
life  by  express  words,  to  deny  the  application  of  the  rule  re- 
ferred to,  regarding  the  section  47  of  the  wills  act  as  de- 
claratory of  the  law  previously  existing,  not  as  establishing  a 
new  rule,  but  removing  all  doubt  as  to  what  the  law  really 
was.  We  may  therefore  conclude,  that  in  every  case  where 
there  is  a  clear  expression  of  the  testator's  purpose  by  the 
language  of  the  devise,  that  the  devise  should  hold  for  life 
only,  that  intention  should  be  adhered  to,  without  resorting 
to  a  mode  of  proceeding  purely  arbitrary  to  explain  it 

The  learned  judge  who  decided  the  case  of  McFeely  v. 
Moore^  seemed  to  regard  the  rule  with  more  veneration  for 
its  antiquity  and  the  learning  with  which  it  had  been  dis- 
cussed in  England,  without  any  particular  reason  for  its  ap- 
plicability to  our  institutions,  and  it  has  since  met  with  no 
particular  favor  with  the  profession  in  Ohio.  The  rule  itself 
has  been  abolished  by  statute  in  Kew  York,  Maine,  Massa- 
chusetts, Connecticut,  and  Illinois,  and  in  Mississippi,  New 
Hampshire,  and  New  Jersey,  it  is  applicable  only  to  grants, 
and  we  think  it  should  not  be  applied  in  this  State  to  wills 
probated  before  1840,  except  in  extreme  cases,  where  no 
other  course  can  be  followed. 

We  need  not  refer  to  the  bitter  opposition  the  rule  en- 
countered in- its  early  history,  until  after  the  conflict  of  nearly 
two  centuries  it  was  finally  confirmed  in  Perrin  v.  Blake. 
Sufficient  is  it  for  us  to  feel  that  it  would  never  have  origi- 
nated in  the  United  States,  where  no  such  condition  of  things 
existed  which  had  induced  the  English  courts  to  introduce  it 
into  the  body  of  the  common  law  before  the  revolution. 

If  wc  refer  to  the  devise  of  the  testator  to  his  son,  it  vests 
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the  devisee  by  explicit  language  with  an  estate  for  life  and 
to  his  heirs,  and  in  case  of  the  decease  of  the  devisee  before 
he  arrives  at  his  majority,  and  without  lawful  issue,  there 
should  be  a  reminder  over  to  the  children  of  the  testator's 
sister  and  brother. 

It  is  argued  that  the  word  ^^  heirs  "  following  the  estate  for 
life,  there  being  no  word  preceding  it  designating  the 
class  of  heirs,  must  be  taken  to  mean  heirs  generally;  but 
we  think  when  taken  in  connection  with  the  subsequent 
part  of  the  devise,  which  gives  the  estate  for  life  where 
the  children  of  the  devisee  are  named,  as  restricting  the 
term  ^^ heirs"  to  the  issue  of  the  devisee,  thus  creating  an 
estate  tail,  and  vesting  a  fee  simple  in  the  children  of  the 
•  devisee  as  first  donees  in  tail  under  the  statute.  It  is  ad- 
mitted  that  the  devisee,  the  testator's  son,  not  only  arrived 
at  full  age,  but  the  plaintiffs  are  his  children,  who  take,  we 
are  satisfied,  no  estate  from  their  father  by  descent,  but  are 
vested  with  an  estate  by  purchase,  by  virtue' of  their  grand- 
father's will. 

The  words  "  heir,  heirs,  children,  and  issue,"  are  frequently 
regarded  as  convertible,  and  may  be  construed,  taking  i^to 
consideration  the  whole  will,  to  mean  either  one  or  the 
other,  as  its  proper  construction  may  require ;  thus,  a  devise 
to  heirs  may  be  interpreted  to  mean  children  or  issue,  and 
either  restricted  or  enlarged,  as  may  be  necessary  to  carry 
out  the  purpose  of  the  testator.  Cosby  et  (d  v.  Le^a  Ei^rs^ 
2  Disney,  460 ;  King  v.  Becky  16  Ohio,  569 ;  and  the  well-con- 
sidered case  of  Bowers  v.  Porter^  4  Pick.  209,  where  Chief 
Justice  Parker  reviews  the  whole  law  on  the  subject. 

Judge  Redfield  very  aptly  says,  in  his  late  work  on  "Wills, 
vol.  2,  p.  204,  that  the  rule  in  Shelley's  case  has  more  com- 
monly ^4ed  one  side  of  the  real  intention  of  the  devisor 
than  almost  any  other;"  and  of  a  similar  opinion  was  our 
Supreme  Court,  when  they  decided  the  case  of  King  v.  Becky 
15  Ohio,  559,  on  a  will  probated  before  1840,  where  they 
held,  to  use  the  language  of  Judge  Read,  who  gave  the 
opinion,  ^'  that  they  had  no  disposition  to  strain  a  point  to 
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bring  a  case  within  the  operation  of  the  rule  in  Shelley^s 
case,  a  rale,  he  said,  which  had  its  origin  in  feudal  tenure, 
and  was  first  adopted  to  secure  to  the  lord  the  profits  and 
perquisites  incident  to  inheritances,  and  as  an  afterthought, 
the  additional  reason  that  it  was  necessary  to  prevent  an 
abeyance  of  the  fee.  It  is  at  least  an  artificial  technicality, 
and  just  in  proportion  as  it  lacks  reason,  it  has  won  upon 
the  afiections  of  the  profession ;  but  it  is  the  duty  of  this 
court  to  conform  its  decisions,  when  we  attempt  to  walk 
by  the  light  of  precedent  from  another  country,  to  the  na- 
ture of  our  institutions." 

While  we  admire  the  touching  lamentation  of  Chancellor 
Kent,  upon  the  abolition  of  the  rule  in  New  York,  we  have 
no  disposition  with  him  to  mourn  over  its  fate.  4  Kent's 
Com.  267,  note. 

On  a  careful  consideration  of  all  the  questions  made  by 
counsel,  we  are  all  of  opinion  that  the  testator  intended  to 
devise  a  life  estate  only  to  his  son  in  the  property  described 
in  the  petition,  with  remainder  over  to  his  grandchildren, 
whether  in  fee  or  in  tail  it  is  immaterial  for  the  purposes 
of  this  action,  as  in  either  case  the  plaintifi*  must  recover* 

We  have  been  favored,  both  by  oral  and  written  argu- 
ment, with  a  very  able  discussion  of  the  law  of  devises, 
more  especially  on  the  proper  application  of  the  rule  in 
Shelley's  case  to  the  devise  of  the  testator  to  his  son ;  but 
while  we  have  been  impressed  with  the  thorough  research 
of  counsel  into  the  ancient  law,  as  expounded  by  Fearne 
and  Perkins,  and  the  more  modern  adjudications  of  the 
courts,  while  we  admit  they  have  so  well  vindicated  the 
maxim  ^^sa'ius  est  petere  fonteSy  quam  sectari  rivuloSj^  we  are, 
nevertheless,  fully  persuaded  the  rule  we  have  discussed  is 
not  one  of  construction  to  which  we  are  bound  implicitly 
to  adhere. 

On  the  whole  case,  judgment  will  be  rendered  for  the 
plaintifi's. 

0.  B.  C.  BXP.  VOL.  I — 19 
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John  Murray  and  Susan  Murray,  his  wife,  v.  William 
Murray  and  Mary  Murray,  his  wife. 

A.  Bays  of  B.,  a  married  woman,  ^She  is  not  a  decent  woman;  ahe  had  a 
bastard  child  by  her  husband  before  her  marriage,"  etc. 

Seliiy  on  demurrer,  that  the  words  were  actionable  per  se^  and  no  special 
damage  need  be  averred. 

Error  to  Spboial  Term. — ^The  petition  and  demurrer 
thereto,  which  was  sustained  at  Special  Term,  present  the 
case  as  brought  up  on  writ  of  error  to  the  judgment  below. 

The  plaintiffs  complained  that  the  defendant,  Mary  Mur- 
ray, wife  of  William  Murray,  on  the  81st  of  October,  1870, 
charged  the  plaintiff's  wife,  Susan  Murray,  in  the  follow- 
ing words,  "  She,"  meaning  the  said  Susan  Murray,  "  had 
a  bastard  child  by  her  husband  before  marriage ;"  that 
"she,"  meaning  the  said  Susan,  "ran  after  him,"  meaning 
the  said  John  Murray,  "  in  all  the  dirty  alleys  in  town, 
and  compelled  him  to  marry  her  by  bringing  him  into 
court." 

The  defendants  demurred,  and  after  argument  the  court 
below  sustained  the  demurrer. 

Edwards^  for  plaintiffl 

MaUon  ^  Coffey y  contra. 

Storer,  J.  In  giving  a  construction  to  the  language  used 
by  others,  we  must  ascertain  the  intention  of  the  party 
who  has  spoken  the  words  charged  as  slanderous,  and  are 
permitted  to  take  every  part  of  the  conversation  wherein 
the  accusation  was  made  into  account. 

The  parties  litigant  are  females  of  the  same  name,  and, 
it  may  be,  related  to  one  another ;  and  we  may  conclude,  if 
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the  words  are  traly  stated,  the  defendant  must  have  in- 
tended to  injure  and  defame  the  plaintiff. 

The  demurrer  admits  the  fact  that  the  defendant  begins 
with  the  assertion  the  plaintiff  ^'  is  not  a  decent  wo- 
man/' an  epithet  which,  in  common  parlance,  will  scarcely 
admit  of  anj  other  meaning  than  that  ^^  she  is  not  morally 
pure ;"  indeed,  such  is  the  implication  that  would  natu- 
rally be  drawn  from  such  a  charge.  But  connected  with 
the  charge  is  that  of  having  had  an  illegitimate  child, 
which  explains  what  the  defendant  intended  by  using 
the  introductory  words  thus.  We  think  the  words  spoken 
convey  clearly  the  imputation  of  such  immoral  conduct 
as  may  well  authorize  the  recovery  of  damages  by  the 
plaintiff. 

Where,  by  the  common  law,  an  action  would  not  lie  in 
favor  of  a  female  for  mmilar  words  spoken  to  her  prejudice, 
our  courts  have,  nevertheless,  protected  the  party  aggrieved. 
Thus  it  was  held  more  than  half  a  century  ago,  that  to 
call  a  woman  a  strumpet  was  actionable  per  ae,  without 
any  allegation  of  special  damage.  This  is  now  the  admit- 
ted rule  in  Ohio.  Sexton  v.  Todd^  Wright's  Reports, 
817. 

In  Waison  v.  Trasky  6  Ohio,  582,  it  ie  said,  «  That  any 
charge  which,  if  true,  tends  to  exclude  a  person  from  so- 
ciety, the  party  aggrieved  may  seek  redress  from  the  jury 
without  alleging  or  proving  special  damages."  And  if,  in 
ordinary  cases,  such  has  been  regarded  as  the  proper  test, 
ex  fortiori  where  the  character  of  a  female  is  impugned  by 
a  statement  which  must  necessarily  result  in  social  excom- 
munication. 

So  in  Malone  v.  StewartylS  Ohio,  819,  the  principle  is  fully 
sustained.  The  court  there  say,  ^^  That  words  spoken  of 
a  female  which  tend  to  wound  her  feelings,  bring  her  into 
contempt,  and  prevent  her  from  occupying  such  a  posi- 
tion in  society  as  is  her  right  as  a  woman^  are  actionable 
in  themselves."  ' 
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In  Reynolds  v.  Tucker  and  wife^  6  Ohio  St.  -516,  the  ac- 
tion being  for  words  spoken  of  the  plaintiflTs  wife  very 
similar  in  substance  to  those  charged  in  the  case  at  bar, 
the  rule  we  have  referred  to  was  again  recognized  without 
any  modification. 

It  was  said  by  Scott,  J.,  in  giving  the  opinion  of  the 
court  in  Alfele  v.  Wright,  17  Ohio  St.  238,  that  "  the  only 
innovation  upon  the  common  law  role  in  cases  of  slander, 
which  has  been  made  in  Ohio,  is  in  regard  to  the  slander 
of  a  female;  words  charging  her  with  a  want  of  chastity 
are  now  actionable  in  themselves,  thouij^h  this  exception 
has  never  been  extended  to  the  other  sex.'* 

We  feel  bound  by  the  hitherto  undoubted  rule  which 
has  so  long  prevailed  in  this  State,  and  is  sanctioned  by  so 
many  judicial  decisions.  We  are  of  opinion  the  demurrer 
should  have  been  overruled,  and  an  entry  to  that  efiect  is 
now  ordered. 


E.  B.  DotraHEKTY  v.  Schlotman,  Shillito  &  Co.,  bt  al. 

On  the  11th  of  January,  1867,  G.  transferred  bis  stock  of  dry  goods  to  D. 
On  the  12th  of  January,  1867,  S.  &  Co.,  creditors  of  G.,  attached  the 
goods  as  his  property,  upon  a  claim  of  $2,000,  on  the  ground  that  O.  ha,d 
disposed  of  his  property  with  intent  to  binder,  delay,  and  defraud  his 
creditors.  D.  took  the  goods  in  replevin,  giving  his  replevin  bond,  with 
sureties,  in  the  sum  of  $10,000. 

On  the  20th  of  May,  1869,  while  the  cause  was  pending,  S.  &  Co.  filed  a 
cross- petition  setting  forth  the  insolvency  of  G.  at  the  time  of  the  trans- 
fer to  D.,  and  giving  the  names  of  creditors  and  the  amounts  of  their 
claims,  in  the  aggregate  $18,000,  while  the  entire  assets  of  G.  were  only 
$8,000,  and  alleging  that  the  transfer  was  made  to  hinder,  delay,  and 
defraud  his  creditors,  and  asking,  under  section  17  of  the  assignment  act, 
that  the  transfer  be  declared  void,  and  that  the  assets  might  be  adminia- 
tered  by  an  assignee  for  the  benefit  of  the  creditors.  Motion  to  strike 
out  the  crosi-petition  having  been  overruled,   and  the  Jury  having 
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retttmed  a  Terdiet  for  the  defendants  against  the  validity  of  the  transfer, 
and  found  the  value  of  the  property  to  he  $7,500,  which,  by  decree,  was 
distributed  among  the  creditors: 
Neldj  that  the  couK  did  not  err  in  overruling  the  motion  to  strike  out  the 
cross-petition ;  that  the  bond  took  the  place  of  the  property,  and  that 
the  recovery  on  the  cross-petition  was  not  limited  to  the  amount  of  the 
claim  of  the  attaching  creditors,  but  covered  the  entire  value  of  the 
property  replevied,  as  found  by  the  Jury. 


On  the  12tli  day  of  January,  1867,  John  Shillito  A  Co. 
commenced  a  suit  against  G.  &  J.  Gibson,  on  a  claim  of 
(1,728.40,  and  procured  an  attachment,  on  the  ground  that 
they  had  disposed  of  their  property,  a  stock  of  dry  goods, 
with  the  intent  to  defraud  their  creditors,  and  caused  it  to 
be  levied  upon  as  the  property  of  the  defendants. 

On  the  14th  of  the  same  month,  Louis  Stix  &  Co.  com- 
menced suit  against  the  Gibsons  for  $1,980.50,  and  caused 
an  attachment  to  be  issued  on  the  same  ground. 

On  the  same  day,  viz :  January  14th,  the  plaintiff^  Robert  B. 
Dougherty,  commenced  a  suit  ini'eplevin  against  thesherift^ 
and  took  the  attached  goods,  claiming  them  by  virtue  of  a 
purchase  made  on  the  11th  of  January  from  the  Gibsons, 
and  giving  a  replevin  bond  in  $10,000,  with  sureties.  The 
validity  of  the  sale  and  transfer  on  the  11th  of  January, 
1867,  by  the  Gibsons  to  the  plaintift^  Dougherty,  became  the 
subject  of  inquiry  and  decision  by  the  jury.  The  verdict 
was  against  the  sale. 

Prior  to  the  trial  in  the  replevin  case,  on  the  20th  of  May, 
1869,  the  defendants  in  replevin  filed  a^  cross-petition,  in 
which  they  set  forth  that  on  the  11th  of  January,  1867,  the 
time  when  the  transfer  of  the  stock  of  goods  was  made  by  the 
Gibsons  to  the  plaintiff",  they  owed  sundry  debts  to  sundry 
creditors,  naming  them  and  describing  the  claims,  amount- 
ing to  $18,319.35,  while  their  property,  consisting  of  a  stock 
of  dry  goods,  amounted 'in  value  to  but  $8,000,  which  was 
all  their  property,  and  alleging  that  said  transfer  was  made 
with  the  intent  to  hinder,  delay,  and  defraud  defendants 
and  others,  who  were  creditors  of  the  Gibsons,  in  the  col- 
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lection  of  their  claims,  and  they  asked  that  the  transfer 
might  be  declared  by  the  court  to  have  been  made  with  the 
intent  to  hinder,  delay,  and  defraud  said  defendants  and 
others,  who  were  creditors  of  the  Gibsons,  and  to  be  void ; 
that  said  defendants  might  be  appointed  assignees  and  trus- 
tees to  take  possession  of  said  stock,  or  that  the  same  might 
be  administered  as  in  case  of  assignments  to  trustees  for  the 
benefit  of  creditors: 

A  motion  was  made  to  strike  this  cross-petition  from  the 
files^  which  motion  was  overruled,  and  it  was  claimed  that 
the  court  erred. 

Okey,  and  Lincoln^  Smithy  Wamock  ^  Stevens^  for  plaintiff. 

J.  ^  E.  A»  Johnston^  and  Matthews  ^  Ramsey^  for  defend- 
ants. 

Taft,  J.  An  important  point  made  is  upon  the  overrul- 
ing the  motion  to  strike  but  the  cross-petition  of  the  de- 
fendants. It  turns  upon  the  application  of  section  17  of 
the  assignment  act  as  amended  in  1863,  S.  k  S.  397,  which 
provides,  <^  That  all  transfers  made  with  intent  to  hinder, 
delay,  or  defraud  creditors  shall  be  declared  void  at  the  suit 
of  any  creditor,"  and  that  after  such  transfer  shall  have  been 
declared  to  have  been  made  with  such  intent,  the  probate 
court  shall  appoint  an  assignee,  who  shall  proceed  to  ad- 
piinister  the  property  for  the  benefit  of  the  creditors,  requir- 
ing a  publications  of  a  four  weeks'  notice  of  the  pendency 
of  the  suit,  and  allowing  to  the  creditors  fifteen  days  after 
the  expiration  of  the  notice  for  filing  their  answers,  in  order 
to  entitle  themselves  to  a  pro  rata  distribution,  to  the  exclu- 
sion of  those  creditors  who  do  not  present  their  claims  by 
answer  within  the  fifteen  days  after  the  expiration  of  the 
notice.  The  cross-petition  is  founded  on  this  act.  By  the 
replevin  suit  the  plaintiff  in  replevin,  we  think,  acquired  the 
property  and  possession  of  the  goods  so  far  as  the  parties  to 
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the  salt  were  concerned,  and  he  gave  his  replevin  bond,  with 
eareties,  to  take  the  place  of  the  property  itsdf.  If  he  should 
&il  to  aastain  his  right  to  the  property,  he  would  be  respon- 
sible to  the  attaching  creditors  for  the  amount  of  their 
debts,  and  to  the  debtor  or  original  owner  of  the  property 
for  the  balance  after  paying  the  attaching  creditoVs,  unless 
he  had  acquired  against  the  original  owner  a  title  to  such 
balance  by  a  valid  sale. 

But  if  there  had  been  mortgagees  of  the  property  subse- 
quent to  the  attaching  creditors,  but  prior  in  right  to  the 
plaintiff,  by  his  action  of  replevin  he  would  have  been 
bound  to  pay  over  the  surplus  to  them,  to  the  extent  of  their 
mortgages,  if  they  asserted  their  claim  by  cross-petition. 
Armstrong  v.  McAlpiUy  18  Ohio  St.  184,  and  Morgan  v. 
Spanglerj  recently  decided  by  the  Supreme  Court,  and  to  be 
reported  in  20  Ohio  St  Now  the  cross-petition,  in  the 
present  case,  goes  upon  the  theory  that  the  transfer  of  Jan- 
uary 11, 1867)  was  such  that  it  inured,  under  the  statute, 
to  the  benefit  of  all  equally  who  should  come  in  by  suit  and 
claim  it,  and  that  the  creditors'  right  related  to  the  date  of 
the  fraudulent  transfer,  and  that  this  right  of  the  creditors 
was,  therefore,  prior  to  and  better  than  that  of  the  plaintifi' 
by  his  replevin.  By  filing  the  cross-petition  the  defendants 
waived  the  preference  sought  by  their  attachments  in  favor 
'of  the  creditors  who  should  come  in  under  their  cross-peti- 
tion and  claim  the  benefit  of  the  statute,  and  as  plaintifis  in 
the  cross-petition  they  were  left  with  no  other  benefit  from 
the  transfer  to  Dougherty  than  that  of  a  pro  rata  distribu- 
tion with  the  other  creditors  who'  should  come  in.  They 
were,  however,  enabled  to  bring  forward  by  their  cross- 
petition  other  claims  of  their  own  not  included  in  the  attach- 
ment.  The  jury  have  found  that  the  transfer  to  the  plaintiff 
in  replevin  was  made  with  intent  to  hinder,  delay,  or  de- 
fraud creditors,  and  so  falls  within  section  17  of  the  assign- 
ment law  to  which  we  have  referred.  We  think  that  by  our 
statute  the  bond  takes*  the  place  of  the  property  so  far  as 
the  original  owner  and  the  parties  to  the  replevin  suit  are* 
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concerned.  The  undertaking  is  to  be  in  doable  the  value 
of  the  property  taken^  and  '^  to,  the  effect  that  the  plaintiff 
ehall  duly  prosecute  the  action  and  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him."  In  Jennings  ▼. 
Johnson  J  VI  Ohio,  155,  it  was  held  '^that  the  replevin  bond 
took  the  place  of  the  property  to  the  extent  of  the  interest 
of  the  defendant  in  replevin."  The  interest  of  the  defend- 
ants in  replevin  in  the  present  case,  wonld,  in  the  first  in- 
stance, be  the  amount  of  the  attachments. 

But  in  Conrad  v.-Pancost^  11  Ohio  St.  685,  it  was  held 
that  section  17  of  the  act  of  April  6, 1859, 1  S;  &.C.  718,  in 
relation  to  assignments  by  insolvent  debtors,  in  no  respect 
qualified  section  191  of  the  Code,  bat  operated  merely  npon 
the  title  of  the  property  already  so  assigned  or  conveyed 
afiixing  to  it  the  same  title  under  the  circumstances  as  if 
expressed  in  a  written  assignment  by  the  debtors,'*  and  it  was 
competent  for  the  court  to  direct  execution  of  the  trust. 
The  right  of  creditors  depended  upon  the  transfer  made  by 
the  debtor,  and  took  effect  from  the  execution  of  the  trans- 
fer, though  the  proceedings  to  enforce  their  right  were 
commenced  long  afterward. 

Section  17,  under  which  the  case  of  Conrad  v.  Pantost 
was  decided,  provided  that  *<  all  transfers  made  with  intent 
to  hinder,  delay,  or  defraud  creditors,  shall  inure  to  the 
equal  benefit  of  all  creditors,'*  ^^and  the  probate  judge,  after  - 
such  transfer  shall  have  been  declared  by  a  court  of  compe- 
tent jurisdiction  to  have  been  made  with  the  intent  aforesaid,  at 
the  application  of  any  creditor,  shall  appoint  an  assignee" 
to  administer  the  trust. 

If  that  act  had  remained  in  force,  the  case  of  Conrad  v. 
Pancosty  11  Ohio  St.  686,  would  be  an  authority  to  hold  the 
property  upon  the  finding  of  this  jury  to  inure  to  the  benefit 
of  all  the  creditors  equally,  and  upon  the  declaration  of  that 
fact  by  a  competent  court,  the  probate  court  would  have 
/  proceeded  to  administer  the  trust. 

This  section  17,  a»  amended  by  the  act  of  1863,  pro- 
vided that  all  such  transfers  shall  be  declared  void  at  the 
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suit  of  any  creditor,  and  the  probate  judge,  after  the  said 
intent  has  been  found  by  a  competent  court,  shall  proceed 
to  appoint  an  assignee  to  administer  the  fund  for  the  benefit 
of  the  creditors  as  in  other  cases  of  assignments  to  trustees, 
provided  four  weeks'  notice  shall  be  published  by  the  plain- 
tifl'  of  the  pendency  of  the  action,  and  that  all  creditors  who 
shall  come  in  by  answer  with  their  claims,  within  fifteen 
days  after  the  expiration  of  the  publication,  shall  be  enti- 
tled to  have  distribution  to  the  exclusion  of  all  who  do  not 
so  come  in,  and  those  who  do  not  so  come  in  may  have 
equal  distribution  of  what  remains  after  paying  in  full  those 
who  have  come  in  in  time. 

We  think  the  amended  section  gives  to  the  fraudulent 
transfer  the  effect  of  an  assignment  for  the  benefit  of  the 
creditors  as  efiectually  as  it  did  before  the  amendment,  and 
the  proceedings  under  it  relate  to  the  time  when  it  was 
made. 

It  is  claimed  that  this  last  act  is  different  from  the  former,, 
in  that  it  makes  void  such  transfer  only  at  the  suit  of  a  cred- 
Uor;  and  that  here  is  not  a  suit  of  any  creditor  to  make  it 
void. 

We  regard  the  filing  of  a  cross-petition  by  a  creditor  set- 
ling  up  his  claim  and  asking  that  the  transfer  be  declared 
void,  as  the  commencement  of  a  suit  within  the  meaning 
of  the  statute.  The  defendants  have,  however,  failed  to 
comply  with  the  requirement  that  four  weeks'  notice  shall 
be  published,  in  order  that  creditors  might  come  in  with 
their  claims  by  answer.  Nevertheless,  we  think  that  the 
notice  may  yet  be  published,  and  after  the  four  weeks  shall 
have  elapsed  and  fifteen  days  more,  the  distribution  may  be 
made  among  the  creditors  who  shall  have  come  in  as  the 
statute  requires.  But  the  cross-petition  was  not  liable  to  be 
stricken  out,  and  the  trial  having  established  the  right  of 
property,  and  the  amount  of  the  damages,  has  given  the 
court  a  basis  on  which  to  proceed  in  the  administration  of 
this  fund.  As  no  creditor  has  applied  to  the  probate  court 
for  the  appointment  of  an  assignee,  this  court  may,  under 
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the  aatbority  of  Conrad  v.  Pancasty  proceed  to  administer 
the  fund.  As  to  the  manner  of  administering  the  fund,  or 
the  steps  to  be  taken,  it  is  not  necessary  that  we  should  be 
more  specific.  It  is  enough  that  we  now  declare  that  the 
cross-petition  was  properly  filed,  and  that  the  motion  to 
strike  it  out  was  properly  overruled. 

We  come,  then,  to  the  errors  assigned  at  the  trial* 
'  It  is  claimed  that  the  court  should  have  instructed  the 
jury  that  they  could  not  find  for  the  defendants  unless  the 
evidence  satisfied  them  beyond  a  reasonable  doubt  that  the 
tk^nsfer  was  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  because  it  would  be  finding  the  plaintiff  guilty 
of  a  crime.  We  think  it  would  have  been  erroneous  to 
give  the  charge  asked,  because  we  do  not  think  that  the 
hindering,  or  delaying,  or  defrauding  of  creditors,  which 
would  be  sufficient  to  justify  a  court  in  declaring  a  transfer 
void  under  section  17,  would  necessarily  amount  to  the 
"  cheating  and  defrauding/*  or  to  "  the  fraudulent  transfer  to 
defeat  his  creditors,"  which  constitutes  the  misdemeanor 
under  section  12  of  the  act  for  the  punishment  of  certaia 
offenses  therein  named,  passed  March  8, 1831.  It  is  impos- 
sible for  us  to  decide  that  the  one  is  the  same^with  the 
other,  and  a  verdict  in  this  case  would  not  be  evidence  that 
the  offense  defined  in  said  section  12  had  been  committed. 
We  think  the  ruling  of  the  court  was  right 

Objection  is  urged  that  the  appraisement  made  for  the 
purpose  of  the  replevin  bond,  was  ruled  out  when  offered  by 
the  plaintiff.  There  was  other  and  better  evidence,  and 
while  we  might  not  have  been  willing  to  reverse  the  judg- 
ment, if  the  evidence  had  been  received,  we  do  not  think 
the  plaintiff'  was  prejudiced  by  its  exclusion. 

An  objection  is  also  urged  against  the  verdict,  because 
the  court  permitted  the  amount  of  the  insurance  procured 
and  kept  on  the  stock  by  the  plaintiff,  to  be  given  in  evi- 
dence. This  seems  to  have  been  an  act  on  the  part  of  the 
plaintiff  in  the  nature  of  an  admission,  and,  as  such,  it  ap- 
pears to  us  to  have  been  competent. 
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It  is  also  claimed  that  parol  evidence  was  permitted  to 
prove  the  amount  of  the  insurancey  when  the  policy  was 
the  best  evidence.  Bat  the  policy  was  in  the  hands  of  the 
plaintiff^  and  notice  was  given  him  to  produce  it,  which  he 
did  not  do.  Plaintiff's  counsel  complain  that  the  policy 
was  in  Louisville,  and  the  notice  was  too  short  for  the 
plaintiff  to  get  it  before  the  testimony  was  allowed  to  be 
given.  But  the  testimony  related  merely  to  the  amount  in- 
sured, and  the  policy  was  in  the  hands  of  the  plaintiff^  and 
it  does  not  appear  that  the  testimony  was  not  correct,  which 
could  have  been  made  to  appear  on  motion  for  a  new  trial, 
if  such  had  beeir  the  case,  by  the  production  of  the  policies. 
It  is  quite  clear  to  us  that  the  plaintiff  has  not  been  preju- 
diced by  this  testimony  being  admitted  instead  of  the  policy. 
Besides,  we  regard  the  notice  under  the  circumstances  as 
sufficient  to  warrant  the  admission  of  secondary  evidence. 

As  to  conversations  preceding  the  issuing  of  the  policy, 
they  were  competent,  not  to  prove  a  contract  of  insurance, 
but  to  prove  admissions  of  the  plaintiff  as  to  the  value  of 
the  property.  And  the  same  principle  applies  to  declara* 
tions  made  by  the  Gibsons  in  presence  of  the  plaintiff,  and 
not  denied. 

As  to  the  judgment  on  the  verdict,  however,  we  think  it 
should  be  modified  so  as  to  make  it  accord  with  the  views 
we  have  expressed,  in  order  that  it  may  be  administered 
under  section  17  of  the  assignment  act,  as  amended  in 
1863. 
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The    Cincinnati    CHRONrcLB   Company,   Plaintiff',    v.   The 
Whitb  Linb  Central  Transit  Company,  Defendant. 

Where  the  plaintiff  was  about  to  commence  the  publishing  of  a  newspa- 
per in  Cincinnati,  and  was  waiting  for  the  machinery  to  arrive  from 
New  York,  where  it  had  been  purchased,  and  the  carriers  had  been  no- 
tified of  these  facts  when  they  contracted  to  carry  the  machinery  to 
Cincinnati  in  four  days,  and  a  part  of  the  machinery  was  lost: 

Hel<iy  that  the  carrier  was  liable  for  the  direct  and  necessary  consequences, 
including  wages  of  men,  who  were  idle  for  want  of  the  machinery  after 
the  time  when  it  was  to  have  been  delivered,  and  the  cost  of  efforts 
made  to  recover  the  machinery,  as  well  as  the  cost  of  replacing  that 
which  was  lost,  and  which  could  only  be  replaced  by  ordering  it  from 
the  manufactory  in  New  York. 

The  origiual  complaint  in  this  case  was  that  the  defend- 
ant, the  White  Line  Central  Transit  Company,  having  re- 
ceived and  undertaken  to  transport  for  the  plaintiff  below 
forty-one  boxes  and  packages,  containing  the  machinery 
composing  the  printing  press  of  the  plaintiff,  failed  to  de- 
liver one  box  of  the  machinery  for  so  long  a  time  that  the 
plaintiff  was  compelled  to  procure  other  machinery,  and 
suffered  damage  by  delay  in  consequence  of  keeping  a  large 
force  of  operatives  unemployed  during  the  time  of  the  delay. 
The  answer  denies  the  failure  to  deliver  the  one  box. 

The  case  was  submitted  to  the  court  at  Special  Term,  and 
the  judge  found  for  the  plaintiff  $767.93  as  damages,  and  a 
motion  for  new  trial  was  overruled. 

Stallo  ^  KittredgCy  for  plaintiff. 

Wright  ^  Throopj  for  defendant. 

Taft,  J.  It  is  claimed  that  the  judge  procc^eded  on  an 
erroneous  principle  in  assessing  the  damages.  There  seems 
to  be  no  doubt  of  the  long  delay  in  delivering  at  Cincinnati 
the  one  box  of  machinery,  and  it  is  pretty  clear  that  the 
Chronicle  Company  were  injured  by  the  delay  in  the  way 
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stated  in  its  petition.  But  it  is  claimed  that  the  value  of 
the  machinery  in  the  box  was  but  9140,  while  the  damage 
for  delay  in  delivering  it  was  9767.93,  and  that  snch  dam- 
ages for  violating  the  contract  of  transporting  and  delivering 
the  property  at  Cincinna|;i  could  not  have  been  contem^ 
plated  at  the  time  the  contract  of  transportation  was  made; 
and  that  notice  was  not  given  that  the  plaintiff  was  liable  to 
the  loss  by  delay,  which  it  is  now  claimed  it  sustained.  One 
witness,  Mr.  Birtwhistle,  testified  that  the  machinery  con- 
tained in  the  box  lost  could  not  be  replaced  for  less  than 
one  thousand  dollars. 

Mr.  Armstrong,  the  agent  of  the  plaintiff,  who  made  the 
purchase  of  the  machinery  and  also  the  contract  of  trans- 
portation, informed  the  company's  agent  at  the  time  of  the 
contract  that  it  was  machinery  for  printing  a  newspaper ; 
that  the  plaintiff  was  ready  to  commence  its  publication, 
and  that  delay  would  be  very  injurious;  and  that  the  car- 
rier company  agreed  to  carry  the  goods  to  their  destination, 
Cincinnati,  in  four  days.  This  witness  stated  that  he  found 
that  he  could  ship  the  machinery  by  another  line,  which 
would  agree  to  take  it  to  Cincinnati  in  five  days ;  but  that 
be  preferred  this  defendant's  line  because  it  would  under- 
take to  carry  the  machinery  in  four  instead  of  five  days, 
and  he  informed  the  defendant's  agent  of  that  circumstance. 
The  lost  machinery  was  afterward  found  and  returned, 
and  arrived  at  Cincinnati  on  the  same  day  with  the  new 
machinery  which  was  ordered  after  the  loss  was  discovered. 
But  as  the  procurement  of  the  new  machinery  was  made 
necessary  by  the  loss  of  the  box^  and  the  lost  machinery 
was  of  no  use  to  the  plaintiff  when  it  came,  and  could  not 
be  disposed  of,  tlie  damage  was  nearly  the  same  as  if  the 
loss  had  been  absolute.  ITow,  it  is  claimed  that  the  court 
erred  in  allowing  the  wages  of  the  men  while  they  could 
not  work  for  want  of  this  lost  machinery.  From  the  na- 
ture of  the  business  of  the  plaintiff,  the  employes  could  nol 
be  discharged  so  as  to  stop  their  wages  without  greater  ' 
damage  than  the  loss  of  their  wages  while  procuring  the 


802        eurERIOR  COURT  OP  CINOmNATI. 


Garrison  v»  Grogan  et  al. 


lost  machinery.  It  is  also  claimed  that  no  notice  was  given 
to  the  carrier  that  such  machinery  coald  not  be  obtained  at 
Cincinnati.  It  Beems  to  ns  that  the  notice  was  sufficient  in 
this  case  to  warn  the  carrier  of  the  consequences  of  a  failure 
to  keep  their  contract  of  transportation,  and  that  the  court 
was  right  in  allowing  it  to  the  extent  to  which  it  appears  to 
have  been  allowed.  One  hundred  dollars  was  charged,  and 
probably  was  allowed^  for  cost  of  men  employed  to  find  the 
lost  box,  and  fifty  dollars  for  expense  of  telegraphing. 
These  seem  to  have  been  necessary  expenses  to  avoid  the 
more  serious  charge  of  negligence. 

We  can  not  say  that  the  judge  committed  error  in  allow- 
ing these  items. 

We  are  satisfied  that  where,  in  a  case  of  this  sort,  a  car- 
rier was  informed,  as  it  was  here,  that  the  publishers  were 
waiting  for  the  machinery  to  be  transported  from  New 
York,  and  were  ready  to  commence  the  publication,  the 
notice  was  sufficient  to  make  the  carriers  liable  to  such  nec- 
essary and  direct  consequential  damages  as  those  which  the 
judge  seems  to  have  allowed  in  the  present  case. 

This  we  hold  as  matter  of  law.  On  the  question  whether 
the  judge  was  correct  and  judicious  in  his  estimate  of  these 
items,  we  do  not  find  reason  to  interfere. 

On  the  whole  case,  we  conclude  to  afiirm  the  judgment. 


E.  G.  Gabrison  v.  W.  A.  Groqan  bt  al. 

An  antennptial  contract,  by  which  the  wife  is  to  reoeiye  leu  than  the  value 
of  her  dower  interest  in  the  estate  of  her  hasband,  must  be  reasonable,  as 
compared  with  the  rest  of  his  estate  and  in  respect  of  the  circumstances 
of  the  parties  to  the  contract,  in  order  to  be  enforced  bjr  a  court  of  equity. 
Where  the  husband  owned  a  lot  of  ground  thirty-five  feet  in  front  on 
Fifth  street  in  Cincinnati,  and  by  an  antenuptial  agreement  settled  upon 
his  wife,  in  lieu  of  dower,  a  life  estate  in  one-third  of  ten  feet  only  of  said 
lot,  and  where  the  personal  estate  was  found  to  be  only  $74,  such  agr«e- 
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men!  was  held  not  to  be  reasonable,  and  the  court  would  not  enforce  it, 
by  preyenting  the  widow  from  having  dower  assigned  in  the  thirty-five 
feet  of  ground. 

Swormstedty  for  plaintiff 
Goodman  ^  StoreVy  for  defendant. 

Tapt,  J.  This  was  a  petition  for  dower  tiled  by  Emma 
Garrison,  as  widow  of  Wm.  Grogan,  deceased,  making  Wm. 
H.  Grogan,  only  son  and  heir  of  her  husband,  and  John 
Parker,  the  administrator  of  his  estate,  parties  defendant. 
The  suit  is  by  her  next  friend,  Edward  L.  Parris,  she  being 
a  married  woman. 

The  answer  of  Wm.  H.  Grogan,  by  his  guardian,  avers 
that  the  petitioner,  who  was  the  second  wife  of  his  father, 
Wm.  Grogan,  entered  into  an  antenuptial  agreement,  by 
which  she  accepted  as  her  jointure,  in  lieu  of  dower,  a  lot  of 
land  in  the  answer  described,  which  was,  by  the  agreement, 
to  be  in  full  of  her  right  in  the  estate  of  the  deceased,  uuless 
he  should  make  further  provision  by  his  will ;  and  that  by 
his  will  be  gave  her  all  his  personalty,  and  gave  his  son,  the 
defendant,  all  the  rest  of  his  estate  except  what  was  settled 
npon  the  petitioner  by  the  antenuptial  agreement. 

That  after  his  father's  decease,  the  petitioner  declined  to 
accept  the  bequest  under  the  will,  but  did  receive,  under  the 
order  of  the  court,  all  the  personal  estate,  which  was  but  (74. 

To  this  answer  the  plaintiiF  demurs.  Reference  is  made 
by  the  plaintiff's  counsel  to  the  case  of  Siilley  and  wife  v. 
Folger^  14  Ohio,  610,  in  which  the  suit  was  for  dower,  and 
the  defense  set  up  was  an  antenuptial  agreement  giving  the 
wife  (600,  in  lieu  and  bar  of  dower. 

It  was  held  ^Uhat  a  reasonable  antenuptial  agreement 
would  bar  the  wife's  dower,  though  its  terms  were  not  such 
as  to  constitute  a  good  legal  jointure,"  and  that  inasmuch 
as  there  was  no  showing  that  the  agreement  was  not  rea- 
sonable under  all  the  circumstances,  the  agreement  was 
held  to  be  a  ban    The  court  says,  ^  There  is  not,  however, 
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with  the  proofs,  anything  satisfactoiy  to  show  the  value  of 
the  real  estate  of  the  husband,  or  of  which  he  died  seized; 
and  without  such  evidence,  no  such  deduction  can  be  legiti- 
mately drawn,"  and  dismissed  the  bill. 

In  the  present  case,  the  antenuptial  agreement  was  not  a 
legal  jointure,  and  is  to  be  sustained,  if  at  all,  as  an  equit- 
able bar  to  the  right  of  the  widow  to  claim  dower. 

In  Murphy  v.  Murphy y  12  Ohio  St,  4l7,  the  court  said^ 
"  That  it  might,  therefore,  be  well  doubted  whether  the  bare 
contract  itself,  although  fair  and  reasonable  in  its  terms,  and 
bona  fidcy  entered  into  by  the  parties,  could,  unless  within 
the  statutory  provision,  constitute  a  defense  to  a  claim  for 
dower  at  common  law,  or  by  writ  of  dower  on  the  part  of  a 
widow.  Indeed,  it  might  be  doubted  whether  the  contract 
80  made  and  entered  into  by  the  parties  prior  to  the  mar- 
riage, although  valid  as  an  antenuptial  contract,  would,  in 
law  or  equity,  constitute  a  bar  to  the  plaintiff's  right  to 
dower  in  the  land."  Section  4  seems  to  embrace  precisely 
such  a  case  in  the  provision,  "  That  when  any  conveyance, 
intended  to  be  in  lieu  of  dower,  shall,  through  any  defect, 
fail  to  be  a  legal  bar  thereto,  and  the  widow,  availing  her- 
self of  such  defect,  shall  demand  her  dower,  the  estate  and 
interest  so  conveyed  to  said  widow  shall  thereupon  cease  and 
determine."  But  in  that  case,  the  plaintiff  had  received 
the  property  intended  by  the  antenuptial  agreement  to  be 
in  lieu  of  dower,  and  accepted  the  provisions  of  the  will  in 
her  favor,  which  were  predicated  upon  the  performance  of 
the  agreement  on  both  sides,  and  to  allow  her  to  have 
dower  also  would  have  been  inequitable  and  unjust  to  the 
heirs. 

In  the  present  case,  it  seems  that  the  plaintiff  has  not* 
taken  dower  under  the  agreement,  nor  received  the  bequest 
under  the  will.  From  the  petition  it  appears  that  the  de- 
ceased was  the  owner  of  a  lot  of  ground  in  the  city,  85  feet 
in  front  by  IIG  feet  in  depth,  and  the  agreement  gave  to 
the  petitioner  a  life  estate  in  one  undivided  third  of  ten  feet 
of  said  lot,  making  8^  feet.    And  the  personalty  which  she 
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woald  have  received  under  the  will,  and  which  she  did  re- 
ceive from  the  coart,  was  but  (74. 

The  court  at  Special  Term  held  that  this  was  not  a  reason- 
able agreement.  It  allowed  the  widow  less  than  a  third 
part  of  what  the  law  would  have  given  her.  The  judge  re- 
garded it  as  inequitable  to  enforce  such  an  agreement 

We  should  have  been  better  satisfied  with  the  plaintiff's 
petition  if  it  had  stated  more  specifically  the  circumstances 
of  the  deceased  as  to  his-  indebtedness  or  otherwise,  and  the 
value  of  the  property.  We  do  not  regard  it  as  essential  to 
a  settlement  by  an  antenuptial  agreement,  that  it  should 
give  the  wife  as  much  as  the  law  would  give  her.  A  case 
might  exist  in  which  it  would  be  reasonably  less. 

In  the  present  case,  however,  there  does  not  appear  to  be 
any  good  reason  why  the  wife  should  not  have  her  dower  in 
this  small  estate,  or  its  equivalent,  and  we  have  concluded 
to  affirm  the  judgment  at  Special  Term. 


HOLLINGSHEAD  V.  L.   A.   GrSBN  &  Co. 

The  defendants  were  stock  brokers,  and  had  money  belonging  to  the  plain- 
tiff, to  the  amount  of  $1,600,  on  deposit  as  a  margin  on  purchases  and 
sales  of  stock  made  and  to  be  made  under  a  contract  between  the  defend- 
ants and  plaintiff.  The  plaintiff  gave  an  order  to  the  defendants  to  sell 
his  Pittsburg,  Fort  Wayne  and  Ohicago  Railroad  Company  stock,  and 
two  hundred  shares  of  Brie  stock,  which  was  one  hundred  more  than  he 
then  had  on  hand.  This  order  was  not  obeyed,  but  a  larger  amount  of 
Erie  stock  was  purchased,  contrary  to  the  plaintiifs  order.  If  the  order 
of  the  plaintiff  had  been  obeyed,  the  amount  on  deposit  would  have  been 
increased  to  $2,100,  while  the  coarse  taken  resulted  in  a  loss.  The  plain- 
tiff called  for  his  money,  and  was  told  by  the  defendants  that  if  he 
would  let  it  remain  they  would  work  the  account,  and  would  repay  him 
all  his  money,  vis:  the  $2,100,  acknowledging  their  obligation  to  refund 
iU  The  defendants  continued  to  speculate  on  the  Aind,  and  lost  it  aU, 
and  more. 

0.  s.  0.  BXP.  VOL.  z— 20 
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Held,  that  the  defendants  worked  the  aecoant  at  their  own  risk,  and 
were  bound  to  refnnd  to  the  plaintiff  the  $1,600  whioh  he  had  when  he 
gave  the  order  which  was  disobeyed,  and  the  additional  $500  which  he 
would  have  had  if  hit  order  had  been  obeyed. 

In  General  Term  on  Error. 

Matthews  f  Bamseyj  for  plaintifll 
Sbddly  f  JohnsoUy  for  defendants. 

TafT)  J.  The  original  suit  in  this  case  was  brought  to  re- 
cover (2,100  of  money  in  the  hands  of  the  defendants  as 
stock  brokers,  left  as  a  margin  on  certain  railroad  stocks 
purchased  and  held  by  the  defendants  for  the  plaintiflT. 

From  the  bill  of  exceptions,  it  appears  that  the  plaintiff 
deposited  f  1,000  in  money,  which  amount  was  increased 
by  certain  purchases  and  scales  till  the  plaintiff  had  about 
f  1,600  on  deposit,  as  margin  on  a  quantity  of  Pittsburg, 
Fort  Wayne  and  Chicago  Railroad  Company  stock,  and 
^rie  Railroad  stock. 

On  the  20th  of  July,  1868,  the  plaintiff  ordered  the  sale 
of  his  stock,  and  of  one  hundred  shares  of  the  Erie  short 
— ^that  is,  his  order  was  to  sell  one  hundred  shares  more 
than  he  then  had — which  order  was  disobeyed  by  the 
defendants,  and  a  loss  was  sustained  thereby.  If  the 
order  had  been  obeyed,  the  amount  on  deposit  would  have 
been  increased  to  f  2,100. 

Finding  that  a  loss  had  been  caused  by  this  disobedience 
of  orders,  the  defendants  told  the  plaintiff  to  give  himself 
no  trouble  about  it ;  they  would  work  it  out  and  replace 
the  money,  viz :  the  $2,100,  acknowledging  the  indebted- 
ness. 

We  think  from  the  evidence  that  they  assumed  the 
responsibility  of  the  loss,  and  for  the  further  operations, 
or,  as  they  call  it,  "  the  working  of  the  account/*  When 
he  called  for  payment  of  the  amount  to  which,  by  his  con- 
tract with  them,  he  was  entitled,  they  requested  him  to 
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let  it  remain,  and  they  would  make  the  amount  good  to 
him;  in  other  words,  would  pay  him  the  money.  The 
weight  of  the  evidence  is  to  that  effect.  That  was  their 
duty,  and  they  could  not  undertake  less  than,  that  with 
the  expectation  of  satisfying  their  customer,  who  seems  to 
have  understood  his  rights  too  well  to  waive  them. 

It  was  claimed  by  the  counsel  for  the  defendants  that 
after  the  loss  by  the  disobedience  of  the  order  to  sell,  a 
second  contract  was  made,  by  which  the  account  was  to 
be  worked  out  at  the  risk  of  the  plaintiff,  and  that  this 
contract  waived  the  loss  on  the  former,  and  that  the  plain- 
tiff thereby  assumed  the  risk  of  the  second  working  of 
the  account.  The  judge  at  Special  Term  could  not  so 
hold,  and  found  for  the  plaintiff  the  amount  of  his  fund, 
including  both  that  which  the  plaintiff  had  on  deposit 
before  the  order  to  sell  the  Erie  stock,  and  the  additional 
sum  which  he  would  have  had  on  deposit  if  his  order  had 
been  obeyed. 

We  regard  the  finding  of  the  judge  correct  on  this 
point,  nor  do  we  find  any  ground  on  which  to  interfere 
with  the  judgment  at  Special  Term. 


E.  C.  Bbtant  n  al.  v.  Thb  Ohio  Collbgb  ov  Dbntal 

SUBGERT. 

Where  a  oloee  eorporation,  created  by  special  act  of  the  legUlatare,  which 
provides  for  no  issae  of  stock,  for  the  purpose  of  an  endowment  obtained 
moneys  and  issued  the  following  certificate  i  "Ohio  College  of  Dental 
Surgery.  This  may  certify  that  Dr.  A.  J.  Reeves  is  entitled  to  one  share 
of  the  real  estate  property  of  the  college,  drawing  an  interest  of  six  per 
eent.|  and  transferable  only  in  accordance  with  the  oonttitution  of  the 
oollege  association :" 

ffMj  that  the  said  certificate  is  a  measure  of  the  holder^s  interest  in  the 
corporate  property,  and  is  a  contract  with  the  holder  to  pay  a  certain 
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rate  of  mtereat  upon  the  taid  share  to  long  aa  the,  corporation  earriea  oat 
the  purposes  of  its'  creation. 
Where  no  time  is  mentioned  for  paying  the  interest :  Heldj  that  it  is  pay- 
able in  a  reasonable  time. 

Reserved  to  Gteneral  Term. 

DeCamp,  and  Matthews  ^  Ramsey,  for  plaintiffs. 

King,  Thompson  ^  Avery ^  for  defendant.  * 

Hagans,  J.  This  case,  which  was  before  us  last  October 
term,  now  stands  on  a  second  amended  petition,  with  two 
causes  of  action  stated.  To  the  first  of  these  a  demurrer 
is  interposed,  and  a  motion  to  strike  out  the  second,  and 
both  are  reserved  here  for  determination. 

The  plaintiffs  sue  as  the  administrators  of  l>r.  A.  J. 
Reeves,  upon  a  certificate,  of  which  the  following  is  a 
copy: 

"  Ohio  Collkqb  of  Dental  Sitrobry. 

"  This  may  certify  that  Df.  A.  J.  Reeves  is  entitled  to 
one  share  of  the  real  estate  property  of  the  college,  draw- 
ing an  interest  of  six  per  cent.,  and  transferable  only  in 
accordance  with  the  constitution  of  the  college  associa- 
tion.    Shares  $100  each. 

^^  Chas.  Bonsall,  and  others, 

"  Trustees. 
•Cincinnati,  February  20, 1864/' 

The  defendant  is  a  corporation.  The  plaintiffs  allege, 
in  the  first  cause  of  action,  that  their  intestate  paid  the 
defendant  said  money,  whereupon  the  defendant,  by  said 
trustees,  made  and  delivered  said  certificate.  The  petition 
describes  the  real  estate  referred  to  in  the  certificate,  being 
the  property  on  which  the  college  building  stands,  on  the 
west  side  of  College  street,  between  Sixth  and  Seventh 
streets,  Cincinnati,  and  alleges  that  said  real  estate  was 
held  by  said  trustees  and  certain  other  persons  at  the  date 
of  the  certificate,  under  a  bond  for  title,  and  that  in  May, 
1854,  conveyance  thereof  was  made  to  said  trustees  for<  the 
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use  of  the  oorporation  and  of  the  several  persons  who  had 
advanced  money  to  iiPto  be  used  in  the  purchase  and  im- 
provement of  the  premises,  and  to  secure  the  payment  of 
the  interest  to  accrue  on  said  certificate,  and  others  of  like, 
nature  issued  to  other  persons.  They  allege  that  no  in- 
terest has  been  paid  to  them,  and  that  there  is  due  on  the 
certificate  interest  from  February  20,  1854,  and  ask  for 
judgment  therefor. 

This  corporation  was  created  by  special  act  of  the  legis* 
lature  of  Ohio,  January  21,  1845,  which  provides  for  no 
stock  or  stockholders  as  such,  but  is  by  the  act  made  what 
is  popularly  known  as  a  close  corporation,  its  board  of 
trustees  being  self-perpetuating.  Its  by-laws  and  other 
regulations  are  not  pleaded,  and  we  may  conclude  there  is 
nothing  in  them  inconsistent  wi(h  the  charter.  It  has  the 
power  to  sue  and  be  sued,  acquire,  hold,  and  convey  prop- 
erty/or the  endowment  of  said  college,  to  contract  and  be 
contracted  with,  etc  See  Local  Laws  of  Ohio,  vol.  43, 
page  82. 

It  ifl  fair  to  Infer,  from  the  allegations  of  the  petition, 
that  the  money  paid  to  the  trustees  named  was  to  consti- 
tute a  fund  for  buildings  and  improvements  for  the  use  of 
tiie  corporation  and  to  enable  it  to  carry  out  the  purposes 
of  its  creation,  and  with  no  expectation  or  purpose  of  its 
ever  being  repaid  so  long  as  those  purposes  were  sub- 
served. But  it  was  expected  that  profit  would  be  made 
by  the  establishment  and  operation  of  the  college,  and  the 
corporation  was  willing,  therefore,  in  order  to  establish 
and  operate  the  college,  and  to  get  the  necessary  means  to 
do  so,  and  as  an  inducement  to  its  friends  to  make  contri- 
butions, to  pay  them  interest  on  the  sums  they  might 
advance,  and  to  pledge  to  each  person,  possibly  in  an  un- 
authorized and  insufficient  form,  what  is  called  the  ^^  shares 
in  the  real  estate  property  of  the  college."  These  "  shares'* 
merely  measured  the  extent  of  the  contributions  made  by 
each  and  all,  but  entitled  those  who  held  the  certificates 
of  shares  to  none  of  the  rights  and  powers  of  share  or 
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Btockholders  as  such,  so  far  as  is  shown.  For  this  is  not  a 
stock  company,  and  has  none  of  the  nsual  features  of  such 
a  corporation;  but  by  the  charter  it  had  the  right  to  make 
contracts,  such  as  obviously  promoted  its  purposes  and 
beneficially  served  to  accomplish  its  objects.  We  see  no 
reason  why  it  might  not  make  and  be  bound  by  such  a 
contract,  as  set  out  in  the  certificate  sued  on.  It  is  an 
obligation  or  promise  to  pay,  not  the  principal  sum — for 
that  the  contributor  was  willing  to  hazard  In  the  enter* 
prise  so  long  as  it  was  carried  on — ^but  to  pay  the  interest 
on  the  principal  sum,  absolutely  and  unconditionally,  for 
that  the  contributor  demanded  as  the  price  of  his  assist- 
ance to  the  corporation.  There  is  no  allegation  that  the 
corporation  has  failed  of  its  purpose. 

The  certificate  is  not  stock,  but  it  is  a  contract  to  pay 
interest  on  f  100  from  its  date,  leaving,  as  it  seems,  the 
principal  sum  by  way  of  endowment,  or  as  the  measure 
of  the  holder's  interest  in  the  corporate  property,  in  the 
nature  of  a  security,  if  the  corporation  should  fail  of  its 
purpose,  as  well  as  the  foundation  and  extent  of  tlie  ob- 
ligation entered  into  on  its  part. 

But  it  is  said  that  no  time  is  fixed  for  the  pa}'ment  of 
the  principal,  and  that  the  interest  is  not  payable  until  the 
principal  is  due.  Upon  this  construction,  the  interest 
would  never  be  payable  so  long  as  the  corporation  was  in 
existence  and  carried  out  its  purpose.  Even  though  it 
might  be  fully  able  to  pay,  the  contract  to  pay  could  not 
be  enforced,  though  possibly  that  condition  makes  no  dif- 
ference. But  here  there  is  no  express  contract  to  pay  the 
principal  at  all,  but  to  pay  the  interest  on  an  admitted 
sum  in  the  use  of  the  defendant,  from  which  sum  it  reaps 
all  the  advantages  of  that  use.  And  it  must  be  held,  hav-- 
ing  contracted  absolutely  to  pay  the  interest,  the  defend- 
ant meant  to  be  bound  by  it.  And  we  must  further  hold 
that  by  this  contract  the  payment  of  the  interest  was  not 
to  be  indefinitely  postponed. 

We  are  rather  disposed  to  consider  the  interest  named 
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in  the  certificate  not  as  interest  strictly,  and  that,  as  any 
other  debt  where  the  instrument  creating  it  is  indefinite 
as  to  the  time  of  payment,  it  is  payable  in  a  reasonable 
time. 

The  demurrer  must  be  overruled,  with  leave  to  answer. 

The  second  cause  of  action  sets  forth  that  the  plaintiffs 
are  the  heirs  at  law  of  Dr.  Reeves,  and  as  such  entitled  to 
share  in  said  real  estate ;  and  as  they  are  not  advised  who 
the  other  shareholders  are,  they  ask  that  the  defendant 
disclose  them,  and  pray  the  appointment  of  a  trustee,  the 
ascertainment  of  all  the  interests,  a  judgment  for  the  in- 
terest, a  sale,  and  a  distribution  of  the  proceeds  accord- 
ingly. 

The  statement  of  this  cause  of  action  shows  the  propriety 
of  the  motion. 

Motion  granted,  and  cause  remanded  for  further  pro- 
ceedings. 


The  Whebuno,  Parkbrsburo  and  CiNcmNATi  Transporta- 
tion   COMPANT    V.   ThB    BaLTIMORB    AND    OhIO    RaILROAD 

Company. 

Where  eammona  was  iMued  against  a  foreign  corporation  and  the  return 
of  the  sheriff  was  as  follows:  ** Served  the  within  named ihe  Baltimore 
and  Ohio  Railroad  Oompany,  by  deliyering  a  true  copy  hereof  to  H.  F. 
Heckert,  the  general  freight  agent  of  said  company,  personally,  at  the 
nsaal  bosinees  oiSce  of  said  oompany,  no  other  chief  officer  being 
pre^nt :'' 

Heldf  that  the  amendment  to  section  66  of  tbe  Code  does  not  repeal  section 
68,  and  that  under  section  68  this  service  is  sufficient. 

In  General  Term  on  Error.    « 
8.  ^  8.  B.  MaUhewSy  for  plaintiS 
MocuUy  ^  JohnsoHf  for  defendant. 
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Hagans,  J.  These  are  two  foreign  corporatioos,  and  the 
cause  of  action  arose  oat  of  this  State.  The  snit  is  for 
damages  done  to  the  steamer  ^^  Rebecca.^  It  is  alleged  that 
the  defendant  was  constructing  a  railroad  bridge  across  the 
Ohio  river  at  Parkersburg,  and  for  that  pnrpose  nsed  a 
barge,  which,  on  the  night  of  December  7,  1869,  was  un- 
lawfully and  negligently  left  tied  to  one  of  the  stone  piers 
of  said  bridge,  swinging  in  said  river,  in  the  coarse  vessels 
usually  take  in  ascending  and  deecendiug,  without  lights  or 
watch  on  the  barge.  By  reason  of  which  the  ^^  Rebecca,^' 
without  her  fault  or  negligence,  ran  upon  the  said  barge, 
and,  by  mere  force  of  the  blow  and  collision,  a  hole  was 
broken  in  the  forward  part  of  the  hull,  whereby  she  was 
sunk  and  became  totally  lost,  to  the  damage  <^  the  plaintiff 
thirty  thousand  dollars.  Summons  was  issued  and  service 
was  had  as  follows :  ^<  Served  the  within  named  the  Balti- 
more and  Ohio  Railroad  Company,  by  delivering  a  true 
copy  hereof  to  U.  F.  Heckert,  the  general  freight  agent  of 
said  company,  personally,  at  the  usual  business  office  of  said 
company,  no  other  chief  officer  being  found."  A  motion 
was  made,  the  defendant  appearing  for  that  purpose  only, 
to  quash  and  set  aside  the  service  of  the  summons. 

On  the  hearing  of  the  motion,  it  appeared  that  Heckert^s 
agency  consisted  of  contracting  for  freight  over  defendant's 
road,  and  in  attending  to  the  transfer  of  freight  to  and  from 
the  connecting  roads  of  the  defendant's  road,  which  haa 
been  shipped  to  or  from  any  point  on  defendant's  road  on 
through  bills  of  lading;  that  the  defendant  is  a  foreign  cor- 
poration, operating  lines  of  railroad  in  Maryland,  Virginia, 
and  West  Virginia,  having  possession  of  two  lines  of  said 
road  in  Ohio  by  lease— one  extending  from  Bellair  to  Co- 
lumbus, and  the  other  from  Newark  to  Sandusky,  no  part 
of  either  of  which  roads  or  branches  extends  into  or  within 
Hamilton  county,  Ohio.  It  also  appeared  that  the  line  of 
the  Marietta  and  Cincinnati  Railroad  extended  from  a  point 
opposite  Parkersburg  into  Cincinnati,  in  which  line  the  de- 
fendant is  largely  interested,  as  an  owner  of  stock,  more 
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than  any  other  single  stockholder,  but  less  than  a  majority 
of  said  stock ;  that  the  relations  of  the  two  corporations  are 
those  of  close  amity,  and  running  arrangements  exist  between 
them  by  parol,  by  which  through  freight  passes  over  either 
road  from  the  other  without  change  of  cars,  upon  a  pro 
rata  division  of  the  compensation,  and  that  the  vice-presi- 
dent of  defendant  is  president  of  the  Marietta  and  Cincin- 
nati Bailroad  Company ;  and  that  the  same  running  ar« 
rangement  exists  between  defendant  and  the  Little  Miami 
Bailroad  Company;  and  as  a  specimen  of  the  manner  of 
doing  the  business,  a  blank  bill  of  lading  is  attached  to  the 
bill  of  exceptions,  in  which  said  Heckert  is  styled  <<  general 
agent." 

The  judge  at  Special  Term  overruled  the  motion,  and 
exception  was  taken. 

This  is  a  transitory,  not  a  local  action,  which  may  be 
brought  wherever  service  can  be  obtained,  as  we  iind  noth- 
ing in  our  statutes  to  restrict  jurisdiction.  AH  foreign  cor- 
porations doing  business  in  Ohio  do  so  by  the  comity  of  the 
States.  It  did  not  unfrequently  occur  that  they  objected  to 
the  jurisdiction  of  our  courts,  although  reaping  great  profits 
from  business  done  in  the  State ;  and  so  the  legislature  has 
made  special  provision  with  respect  to  foreign  life  insurance 
companies  (S.  &  S.  222),  and  general  provisions  with  respect 
to  other  foreign  corporations,  as  to  service  of  summons. 

By  section  68  of  the  Code,  which  has  never  been  repealed 
or  amended,  '^  where  the  defendant  is  a  foreign  corporation, 
having  a  managing  agent  in  this  State,  the  service  may  be 
upon  such  agent." 

This  court  has,  in  the  case  of  Hopkfns  v.  The  Baltimore 
and  Ohio  Railroad  Company^  which  was  an  action  for  per- 
sonal injuries  arising  out  of  this  State,  where  the  service 
was  on  the  same  H.  F.  Heckert,  as  agent,  held  that  he  was 
a  managing;  agent  within  the  meaning  of  this  section. 
American  Ejcpress  Company  v.  Johnston,  17  Ohio  St.  641. 

But  it  is  said  that  section  66  of  the  Code  was  amended 
since  the  decision  of  that  case,  and  that  now  service  must 
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be  had  under  it  Bee  8.  &  S.  542.  This  section,  before  its 
amendment,  was  held  by  the  court,  in  Barney  y.  The  New 
Albany  and  Salem  Railroad  Company^  1  Handy,  571,  not 
to  apply  to  foreign  corporations.  The  amendment  is  as  fol- 
lows: ^^  And  if  such  corporation  be  a  railroad  company, 
either  foreign  or  created  by  the  laws  of  this  State,  and 
whether  the  charter  of  such  company  prescribe  the  manner 
and  place,  or  either,  of  service  of  process  on  such  company, 
such  summons  may  be  served  upon  any.  regular  ticket  or 
freight  agent  of  such  company  in  any  county  in  this  State 
in  which  such  railroad  may  be  located  or  through  which 
the  same  may  pass."  And  it  is  claimed  that  inasmuch  as 
the  railroad  of  the  defendant  is  not  located  in  this  county, 
nor  passes  through  it,  no  service  in  any  case  can  be  had  on 
the  defendant,  except  by  way  of  proceedings  in  foreign  at- 
tachment. But  we  do  not  understand  that  the  amendment 
to  section  66  of  the  Code  has  repealed  section  68,  any  more 
than  the  same  amendment  repeals  section  49  as  amended, 
which  provides  for  service  on  railroad  companies  created  by 
the  laws  of  this  State.  See  S.  k  S.  542.  By  comparing 
the  provisions  of  the  Code  and  the  various  amendments 
in  this  regard,  it  will  be  seen  that  the  policy  of  the  legisla- 
ture of  this  State  has  reference  to  the  convenience  of  our 
citizens  in  asserting  rights,  and  to  the  accessibility  of  the 
tribunal,  where  wrongs  are  inflicted  by  these  corporations. 
So  that  now  even  the  ticket  or  freight  agents  scattered 
along  at  the  various  stations,  in  every  county  through  which 
the  line  of  the  road  passes,  whether  owned  or  leased,  may 
be  served  with  process.  These  provisions  of  the  Code  are 
therefore  cumulative,  not  restrictive  or  exclusive. 
The  judgment  will  be  affirmed. 
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Augustus  S.  Ludlow  v.  August  Willich,  Auditor. 

Where  a  tract  of  land  was  listed  and  aueased,  and  the  taxes  paid,  and 
afterward  an  error  in  the  namber  of  acres  in  the  tract  was  discovered 
Which  the  owner  reported  immediately  to  the  auditor,  that  officer  is  not 
authorised  by  section  70  (2  S.  A  0.  1463)  of  the  tax  act  to  assess  and 
levy,  himself,  upon  said  tract  the  back  ta^es  for  the  excess  discovered. 

Beserved  to  General  Term. 
Stanton  ^  BkhardSj  for  plaintiff. 
Scarborough  ^  Williams j  for  defendant. 

Haqaits,  J.  The  plaintiff  seeks  to  enjoin  the  county  audi- 
tor from  the  collection  of  taxes,  alleged  to  be  in  arrear  for  a 
number  of  years,  upon  a  tract  of  land  now  admitted  to  con- 
tain ninety-iiFe  acres.  It  has  been  appraised  and  listed  for 
many  years  as  a  lot  of  twenty-five  acres.  It  appears,  from 
the  testimony,  that  the  grantor  of  the  plaintiff  owned  the 
whole  section,  and  sold  off  it,  from  time  to  time,  several 
parcels  until  it  was  discovered  that  there  was  an  excess  in 
the  section,  which  not  unfrequently  occurs,  and  as  soon  as 
it  was  discovered,  the  excess  still  belonging  to  him  was  put 
on  the  duplicate  for  taxation  by  him,  whereon  the  auditor 
assessed,  and  was  about  to  collect,  back  taxes  for  some  twenty 
years,  and  this  proceeding  was  brought  to  restrain  him  from 
so  doing.  It  appeared  that  both  the  plaintiff  and  his  grant- 
ors acted  in  good  faith;  that  the  tract  was  always  listed, 
assessed,  and  the  taxes  paid,  and  that  it  was  described  on 
the  duplicate  as  containing  twenty-five  acres,  though  in 
fact,  bat  without  the  knowledge  of  the  owner,  it  contained 
ninety-five  acres. 

It  is  claimed  that  Bcction  70  of  the  tax  act  (2  S.  k  C.  1463) 
furnishes  the  authority  to  the  auditor  for  proceeding  as  he 
did.     That  section  reads  as  follows :  ^^  It  is  hereby  made  the 
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duty  of  every  person  seized  of,  or  holding  lands  *  *  * 
to  list  the  same  for  taxation  with  the  county  auditor,  on  or 
before  the  third  Monday  of  May  next  after  the  same  shall  be 
subject  to  taxation;  and  in  case  of  neglecting  to  list  the  same 
as  aforesaidj  the  county  auditor. shall,  when  the  same  shall 
thereafter  be  listed,  charge  upon  each  tract  so  neglected  to  be 
listed  the  taxes  for  each  year  the  same  shall  have  been  omitted 
after  becoming  liable  for  taxation,  together  with''  a  penalty 
and  interest.  Under  this  section  the  auditor  proceeded  arbi* 
trarily,  and,  it  seems  to  us,  without  any  authority,  to  make  up 
the  amount  of  what  he  denominates  back  taxes,  and  charged 
it  upon  the  land,  and  sought  its  collection.  He  certainly 
pursued  no  method  pointed  out  by  the  statute  for  ascertain* 
ing  the  amount,  but  supposed  that  by  the  necessity  of  the 
case  arising  under  this  section  70,  he  had  authority  to  ascer- 
tain the  amount  himself  by  going  through  the  process  of  a 
supposed  assessment  and  levy.  This  might  be  a  dangerous 
exercise  of  power,  though  we  know  of  no  complaint  on  that 
ground  in  this  case.  He  might  assess  back  taxes  anywhere 
and  for  any  length  of  time  at  discretion.  At  all  events,  we 
think  the  exercise  of  such  a  power  by  the  auditor  unauthor- 
ized and  illegal. 

But  was  this  a  case  for  levying  the  back  taxes  under  the 
circumstances  of  the  case?  The  tract  was  listed,  assessed, 
and  th^  taxes  paid.  The  description  of  the  number  of  acres 
in  the  tract  was  simply  a  mistake,  of  which  even  the  owner 
was  unapprised  until  he  himself  reported  it  to  the  auditor 
as  soon  as  discovered.  That  it  had  been  up  to  that  time 
omitted  was  the  fault  of  the  assessor  of  the  district,  upon 
whom,  by  section  29  of  the  tax  law  (2  S.  &  C.  1450),  de- 
volved the  duty  "  to  make  out  and  deliver  to  the  auditor  of 
the  county  a  return,  in  tabular  form,  contained  in  a  book  to 
be  furnished  by  such  auditor,  of  the  amount,  description,  and 
value  of  the  real  property  subject  to  be  listed  for  taxation  in 
his  district,  which  return  shall  contain,"  among  other  things^ 
^'  the  description  of  each  tract,  designating  the  number  of 
acres,"  etc.    This  was  his  sworn  duty.    The  owner  did  not 
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know  of  thie  excess.  The  same  excess  has  happened  in 
manj  of  the  sections,  growing  out  of  inaocnracies  in  the 
original  surveys,  and  yet  not  until  it  was  subdivided  and 
accurately  surveyed  had  the  owner  any  knowledge  on  this 
subject.  His  tract  was  listed  and  assessed,  and  the  number 
of  acres  was,  in  some  respects,  immaterial,  except  so  far'as 
it  might  enable  the  auditor  to  ascertain  the  value  of  different 
parcels  when  subdivided.  How,  then,  can  the  provisions  of 
section  70  apply  to  this  case  7  The  owner's  duty  had  been 
performed,  and  he  did  not  neglect  to  list  the  excess  for  taxa- 
tion, and  it  is  only  in  that  case  that  back  taxes  are  charge- 
able. It  was  rather  an  omission  of  duty  upon  the  part  of 
the  officers  of  the  law,  the  penalty  of  which  is  nowhere  by 
the  statute  imposed  upon  the  owner.  It  would,  therefore, 
be  wrong  to  allow  these  taxes  to  be  assessed  and  collected  in 
the  manner  sought.  Kone  of  the  other  sections  of  the  tax 
law  seems,  to  a  majority  of  the  court,  to  have  any  applica- 
tion to  this  case,  except  section  70,  and  clearly  this  case  is 
not  within  it,  and  we  can  not  legislate  it  in. 
The  injunction  must  be  made  perpetual. 

Tapt,  J.,  dissented,  as  follows:  This  was  a  suit  to  enjoin 
the  auditor  of  the  county  from  collecting  back  taxes  on  a 
lot  of  ninety-five  acres  of  land,  which  has  been  appraised 
and  assessed  as  a  lot  of  twenty-five  acres  for  some  twenty 
years  past,  and  on  which  the  auditor  now  proposes  to  enforce 
the  payment  of  taxes  as  ninety-five  acres,  and  of  corre- 
spondingly greater  value. 

The  defendant,  the  auditor,  answers  and  denies  that  the 
lot  has  been  listed  and  assessed,  or  that  taxes  have  been  paid 
thereon. 

The  simple  question  to  be  decided  is  whether  a  lot  or 
tract  of  ninety-five  acres  of  land,  having  been  listed  and 
taxed  as  a  lot  of  twenty-five  acres  for  twenty  years,  the  aud- 
tor  can,  under  the  statute,  require  the  owner  to  pay  back 
taxes  as  on  ninety-five  acres. 

Here  was  a  plain  mistake  in  the  nmnbef  of  acres  in  a 
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tract.  It  appears  that  this  tract  was  a  remnant  of  a  mach 
larger  tract,  from  which  sundry  parcels  had  been,  from  time 
to  time,  sold  oiL  It  is  possible,  perhaps  probable,  that  there 
was  a  surplas  in  the  original  tract,  so  that  this  remainder,  after 
the  sales,  contained  more  actually  than  it  contained  theoreti- 
cally, and  that  it  was  listed  according  to  the  original  estimate. 
It  is  n  t  a  strange  circomstance  for  a  tract  to  be  bought  and 
sold,  and  taxed,  as  an  original  survey  of  five  hundred  acres 
of  land,  when  it  contains  a  surplus,  by  actual  measurement, 
of  as  much  as  seventy  acres,  which  is  about  the  excess  in 
the  present  case.  But  here  is  a  case  where  the  discrepancy 
between  the  theoretic  and  actual  number  of  acres  is  greater 
than  usual.  This  may  result,  as  we  have  suggested,  and 
probably  does  result,  from  the  fact  that  the  surplus  is  all 
contained  in  this  remnant,  and  none  of  it  in  the  parcels 
which  had  been  conveyed. 

The  defendant  claims  the  right  to  colleot  back  taxes  on 
this  land  under  section  70  of  the  tax  act  of  April  5, 1859. 
This  section  ^  made  it  the  duty  of  every  person  seized  of  or 
holding  lands  as  mentioned  in  the  first  section  of  this  act, 
to  list  the  same  for  taxation  with  the  county  auditor,  on  or 
before  the  third  Monday  of  May  then  next  after  the  same 
should  be  subject  to  taxation,  and  in  case  of  neglecting  to  list 
the  same  as  aforesaid  the  county  auditor  should,  when  the 
same  should  thereafter  be  listed,  charge  upon  each  tract  so 
neglected  to  be  listed  the  taxes  for  each  year  the  same  should 
have  been  omitted  after  becoming  liable  for  taxation, 
together  with  twenty-five  per  centum  penalty,  and  six  per 
centum  interest  thereon,  in  addition  to  the  taxes  of  the  cur- 
rent year." 

This  presents  a  difficult  question.  If  back  taxes,  which 
should  have  been  assessed  and  paid,  can  not  be  collected 
under  this  section,  it  is  not  easy,  to  find  any  authority  by 
which  it  can  be  done.  If  a  lot  has  been  appraised,  and  yet 
has  been  altogether  omitted  from  the  duplicate,  it  seems 
to  me  that  this  section  gives  the  auditor  the  power  to  bring 
it  upon  the  list,  and  to  enforce  the  payment  of  back  taxes. 
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as  well  88  the  taxes  for  the  current  year*  The  appraise- 
ment woaldy  in  such  a  case,  famish  a  guide  for  the  proper 
assessment  for  each  year,  and  the  amounts  to  be  collected 
would  be  readily  ascertainable;  and  under  that  section  the 
property-holder  would  be  himself  guilty  of  neglect  in  suf- 
fering his  lot  to  remain  off  the  duplicate.  K  a  man  owns 
a  tract  of  land  which  has  been  neither  appraised  nor  assessed 
for  taxes,  nor  listed,  it  would  clearly  be  the  duty  of  the 
owner,  under  that  section,  to  list  it,  so  that  it  might  be  ap- 
praised and  taxed.  If  it  has  been  omitted  altogether,  it 
appears  to  be  the  intent  of  this  section  that  the  auditor  shall 
list  it  and  charge  the  taxes,  with  the  penalties  and  interest 
In  this  latter  case  the  auditor  would  have  to  appraise  and 
assess  it  himself  for  each  year,  as  there  is  no  other  provision 
for  doing  it.  As  the  object  of  the  act  is  equitable,  and  not 
at  all  in  the  nature  of  a  forfeiture,  so  far  as  the  payment  of 
the  tax  itself  is  concerned,  it  is  not  in  accordance  with 
judicial  construction  to  let  the  statute  fail  because  the  spe- 
cific manner  in  which  it  is  to  be  enforced  is  not  specified. 
Under  another  provision  in  the  tax  act,  the  auditor  is  in- 
trusted with  the  duty  of  ascertaining  the  value.  To  make 
this  section  effectual  it  is  necessary  that  he  should  do  the 
same  thing  under  this  section.  Bather  than  allow  this  just 
provision  to  fail,  it  becomes  necessary  to  hold  that  the  statute 
intends  that  he  shall  exercise  that  power  and  that  duty, 
and  I  think  it  reasonable  to  so  bold. 

The  question  then  arises  whether  here  has  been  such  an 
omission.  A  tract  of  land  purporting  to  contain  twenty-five 
acres  has  been  taxed  for  several  years.  But  the  plainliflf 
has  owned  ninety-five  acres  during  the  same  time.  Have 
these  seventy  acres  been  omitted,  or  have  they  been  listed? 

If  the  plaintiff  had,  himself,  listed  it  as  twenty-five  acres, 
would  it  have  been  a  compliance  with  this  requirement  of 
the  act,  which  requires  every  owner  to  list  his  lands  for  tax- 
ation? It  seems  to  me  not  The  discrepancy  is  too  great; 
and  although  it  is  the  tract  of  land  which  is  regarded  in 
listing  for  taxation,  the  number  of  acres  is  one  of  the  ele- 


820        SUPERIOR  COURT  OF  CnrCDOTATL 

Ludlow  V.  Willich. 

ments  of  listing  which  can  not  be  ignored,  and  is  not  ignored 
in  the  description  of  tracts  of  land  for  taxation.  If  the 
owner  should  describe  his  laud  as  in  the  wrong  place,  if  he 
should  locate  it  in  a  desert  instead  of  a  fertile  part  of  the 
country,  it  would  be  a  vain  thing,  and  not  a  fulfillment  of  his 
duty;  and  so  if  he  represents  a  tract  as  containing  twenty- 
five  acres  when  it  actually  contains  ninety *five  acres,^!  think 
he  has  failed  to  perform  his  duty,  and  that  there  are  seventy 
acres  of  his  land  omitted  from  the  list,  for  which  he  ought 
to  pay  back  taxes  for  the  time  during  which  he  has  so  listed 
his  land.  Nor  can  I  perceive  any  hardship  in  snch  an  appli- 
cation  of  the  provision. 

We  are  now  brought  to  the  precise  case  before  ns.  The 
owner  has  not  listed  his  land,  but  says  that  the  assessors 
have  done  so,  and  that  he  is  not  responsible  for  the  accuracy 
of  their  description  or  appraisement  The  auditor  finds  a 
tract  listed  as  twenty-five  acres,  and  he  finds  that  there  are 
seventy  acres  which  have  not  been  listed  nor  appraised,  and 
he  brings  |it  upon  the  duplicate,  and  charges  it  with  the 
back  taxes,  ascertaining  the  value  as  best  he  can,  and  we 
are  called  upon  to  enjoin  him. 

Now,  if  we  suppose  that  he  is  right  in  his  estimate,  and 
that  seventy  acres  of  this  land  have  not  been  estimated  or 
appraised  for  taxes,  ought  we  to  enjoin  him  from  proceed- 
ing? I  think  not  But  it  is  claimed  that  the  whole  tract 
may  have  been  fairly  appraised,  though  described  as  but 
twenty-five  acres.  If  that  is  so,  the  plaintiff  should  at  least 
come  forward  with  a  showing  to  that  effect,  before  asking 
an  injunction  to  stop  the  auditor  in  the  performance  of  a 
duty  which  the  statute  has  devolved  upon  him. 

It  is  said  that  back  taxes  are  charged  by  the  auditor  on 
the  entire  lot  of  ninety-five  acres,  when  taxes  have  been 
paid  on  twenty-five  acres.  If  that  is  so,  a  decree  might  be 
drawn  correcting  the  list  in  that  particular. 

I  do  not  intend  to  hold  that  the  statute  contemplates  that 
every  inaccuracy  of  description  of  the  number  of  acres  in  a 
tract  of  land  is  sufficient  to  justify  the  auditor  in  claiming 
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back  taxes.  Bat  I  do  think  that  the  omission  of  three- 
fourths  of  the  land  from  the  description  is  a  ground  on 
which  the  auditor  may  well  take  the  matticr  in  hand,  and  if 
satisfied  that  the  three-fourths  omitted  from  the  description 
have  not  been  included  in  the  appraisement  or  assessment, 
may  list  it  under  section  70.  It  is  a  question  of  fact  which, 
in  the  first  instance,  the  auditor  must  decide. 

Section  29  (2  S.  &  C.  1450, 1451)  shows  that  the  number 
of  acres  is  an  element  of  the  listing. 

Section  33  (2  S.  &  0.  1452)  »hows  that  the  auditor  may, 
in  certain  cases  where  it  is  necessary,  or  where  there  is  no 
assessor  to  ascertain  it,  lascertain  the  value  of  lands  for  tax- 
ation, and  carry  them  into  the  duplicate. 

Section  35  (2  S.  &  C.  1453)  shows  how  the  auditor  may, 
from  time  to  time,  correct  errors  in  the  name  of  the  owner, 
in  the  valuation,  description,  or  quanity  of  any  tract  or  lot 
contained  in  the  list  of  real  property  in  the  county,  but  is 
not  to  deduct  anything  without  authority  from  the  board 
of  equalization. 

Section  47  requires  the  county  auditor  to  make  list  of  tax- 
able property,  with  separate  tracts,  etc. 

Section  48  requires  him  to  assess  taxes  to  be  levied  for  the 
current  year,  adding  the  taxes  of  any  previous  year  that 
may  have  been  omitted. 

Upon  the  whole  case,  I  am  of  opinion  that  the  injunction 
should  be  dissolved. 


Jebomb  B.  WhiLIAhs,  Plaintiff,  v*  Bbmjamin  C.  Tbue  bt  al., 

Defendants. 

Where  it  was  ascertained  after  the  trial  of  a  cause  had  commenced,  that 
one  of  the  Jarors  had  sat  upon  a  former  trial  of  the  same  cause,  and  the 
eonrt  thereupon  offered  to  discharge  the  Jury  and  continue  the  case,  hut 
the  plaintiff  against  whom  the  former  rerdict  had  heen  rendered,  con- 
sented to  go  on  with  the  jury  as  it  was,  the  plaintiff  could  not,  after  the 
o.  8.  0.  axr.  VOL.  i^21 
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▼erdict  was  again  rendered  against  him,  object  to  its  yaliditj  on  tlie 
ground  that  said  juror  was  in  the  paneU 

In  General  Term  on  Error. 

John  B.  EaioTij  W.  C.  MeUen^  and  KebUr  ^  Whitman^  for 
plaintiff* 

3enj.  C.  True  and  Judge  Oketfy  for  defendants. 

Taft,  J.    This  cause  has  come  up  on  error  to  the  Special 
Term,  in  not  granting  a  new  trial. 
The  grounds  urged  in  argument  for  a  reversal  are  two: 

1.  That  the  jury  which  rendered  the  verdict  had  one  juror 
who  had  been  a  juror  on  a  former  trial  of  the  same  cause. 

2.  That  the  verdict  was  against  the  weight  of  the  evidence. 
It  appears  that  after  the  trial  commenced^  it  was  dis- 
covered that  one  of  the  jurors  had  been  a  juror  on  the 

.  former  trial.  The  counsel  for  the  plaintiff  proposed  that 
that  juror  should  be  excused,  and  that  the  trial  go  on  with 
the  eleven.  To  this  the  defendants  objected,  and  then  the 
court  offered  to  discharge  the  jury  and  continue  the  cause. 
The  plaintiff  then  consented  to  go  on  with  the  twelve,  in- 
cluding the  juror  who  bad  been  one  of  the  jury  on  the 
former  trial.  The  verdict  rendered  was  the  same  as  that 
rendered  by  the  jury  on  the  former  trial,  and  the  plaintiff 
claims  that  he  ought  not  to  be  bound  by  it.  Affidavits 
were  read  by  the  plaintiff,  on  the  motion  for  new  trial,  to 
show  that  Taylor,  the  juror  who  sat  on  both  trials,  was 
hostile  to  the  plaintiff,  because  he  had  expressed  an  opin- 
ion, since  the  trial,  that  the  verdict  should  have  been  for  a 
hundred  dollars  against  the  plaintifi^  and  before  the  triatl 
had  expressed  an  opinion  in  favor  of  the  defendants. 

He  had  expressed  one  opinion,  undoubtedly,  by  the 
former  verdict,  and  could  have  been  excluded  from  the  jqry 
if  the  plaintiff  had  chosen  to  do  so,  either  by  making  the 
inquiry  and  the  request  before  the  jury  were  sworn,  or  by 
refusing  to  go  on  after  it  was  ascertained  that  Mr.  Taylor 
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had  readered  one  verdict  against  him.  But  he  preferred  to 
go  on,  and  consented  to  try  the  case  with  Taylor  as  one  of 
the  jurors.  The  time  of  the  court  and  witnesses  and  par- 
ties was  expended  in  trying  the  cause.  The  court  would 
not  have  consented  to  go  on  with  the  trial,  with  thb  under- 
standing that  if  Mr.  Taylor  changed  his  opinion  on  the 
evidence  to  be  offered,  and  found  a  verdict  for  the  plaintiff, 
it  should  stand,  but  if  he  adhered  to  his  old  opinion  and  the 
other  eleven  united  with  him  in  a  verdict  for  the  defend- 
ants, the  case  should  be  tried  again.  We  think  that  it  is 
too  late,  therefore,  to  object  to  Mr.  Taylor  that  he  had  been 
on  the  former  jury.  It  was  a  decisive  objection,  if  taken  in 
time,  or  if  not  expressly  waived,  and  one  which  we  should 
have  expected  a  juror  himself  to  have  discovered  on  the 
statement  of  the  case.  But  the  court  can  not  lend  itself  to 
the  trial  of  cases  merely  by  way  of  experiment,  to  see  which 
way  they  will  go,  without  determining  anything,  unless 
they  go  for  the  plaintiff  The  objection  was  waived.  RuH 
V.  AVbro^  2  Disney,  147. 

As  to  the  claim  of  personal  hostility  or  prejudice  on  the 
part  of  the  juror,  we  do  not  think  that  the  affidavits  show 
such  a  case.  When  the  plaintiff  consented  to  Mr.  Taylor 
sitting  on  that  jury,  he  had  the  best  evidence  that  the  juror 
had  formed  and  expressed  an  opinion  against  him  on  the 
evidence  as  exhibited  on  the  former  trial;  and  the  affidavits 
show  nothing  more. 

On  the  second  point,  that  the  verdict  was  against  the 
weight  of  the  evidence,  we  have  read  the  testimony  as  pre- 
served in  the  bill  of  exceptions,  and  have  not  been  able  to 
find  reasons  for  ordering  a  third  trial  of  the  cause. 

It  is  quite  possible  that  the  result  would  have  been  differ- 
ent if  the  case  had  been  submitted  to  the  court  instead  of 
the  jury.  But  we  do  not  discover  sufficient  reason  in  the 
evidence  to  defeat  a  second  verdict  and  require  a  third  trial. 
The  public  has  an  interest  in  bringing  suits  to  an  end  when 
they  have  been  fairly  tried. 

The  judgment  will  be  affirmed. 


t 
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John  B.  Cleveland,  Plaintiff  in  Error,  v.  8.  L.  DuBrEx's 
Administrators,  Defendants  in  Error. 

Showing  when  the  statutes  of  limitation  of  other  States  may  be  pleaded 

and  in  what  manner. 
A  verbal  promise  to  pay  A  debt,  barred  by  tbe  statute  of  limitations  of  Ohio, 

is  not  sufficient  to  revive  the  original  debt ;  such  a  promise  must  be  in 

writing. 
Action  for  goods  sold  and  delivered. 

In  an  action  for  g^oods  sold  and  delivered,  the  defend- 
ant pleaded  the  statute  of  limitations  of  Ohio,  claiming 
that  the  cause  of  action  had  not  accrued  against  him 
within  six  years  preceding  the  beginning  of  the  action,  as 
the  merchandise  on  which  a  recovery  was  sought  was  sold 
to  him  early  in  February,  1861. 

The  plaintiffs  replied  that  the  defendant  was  out  of 
the  jurisdiction  of  the*  courts  of  Ohio  at  the  time  the 
cause  of  action  accrued,  and  had  absconded,  and  was  con- 
cealed until  less  than  two  years  prior  to  the  beginning 
of  this  suit;  and  further,  that  on  the  22d  of  December, 
1861,  the  defendant  made  and  delivered  to  the  plaintiffs' 
intestate  a  written  acknowledgment  of  the  obligation  upon 
which  the?  action  was  brought,  promising  to  pay  the  same. 

Subsequently  the  petition  was  amended  by  the  further 
statement  that  the  defendant  was  out  of  the  State  when 
the  amount  claimed  became  due,  and  never  afterward 
came  into  the  State  until  less  than  six  years  before  the 
date  of  filing  the  original  petition. 

An  amendment  to  the  reply  was  afterward  made,  aver- 
ring that  the  cause  of  action  stated  in  the  petition  did  not 
accrue  in  the  State  of  Ohio,  and  that  both  the  plaintiffi' 
intestate  and  the  defendant  were  then*  non-residents  of  the 
State  of  Ohio;  and  that  the  defendant  absconded  in  less 
than  one  year  after  the  cause  of  action  accrued,  and  was 
concealed  from  January  1, 1862,  to  September,  1867. 

On  the  trial  it  appeared  that  the  plaintiffs'  intestate  was 
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a  resident  of  ISew  *York,  and  the  defendant  a  resident  of 
St.  Louis,  Mo.  The  contract  for  the  sale  and  purchase 
was  made  in  St  Louisvin  February,  1861,  and  the  follow- 
ing November  the  defendant  left  St.  Louis,  came  to  Cin- 
cinnati, and  publicly  carried  on  business  and  resided  there 
until  this  action  was  brought. 

On  the  22d  day  of  December,  1861,  the  defendant  wrote 
to  the  plaintiffs'  intestate,  regretting  that  he  had  not  been 
able  to  pay  him  anything  upon  the  account,  as  his  business 
had  been  very  dull,  but  thought  in  a  few  weeks  it  would 
be  better  with  him,  and  he  would  remit  what  he  could; 
it  would  be  all  right,  and  the  intestate  would  not  lose  a 
penny.  After  the  defendant's  removal  to  Cincinnati,  both 
in  the  years  1867  and  1868,  he  verbally  promised  to  pay 
the  amount  due,  living  at  that  time  and  doing  business 
within  that  city. 

Judgment  was  rendered  for  the  plaintiff,  on  submission 
of  the  case  to  Special  Term,  and  a  motion  for  a  new  trial 
being  overruled,  this  proceeding  in  error  was  taken. 

Peck  ^  Crawford^  for  plaintiff  in  error. 
Sayler  ^  SayleVj  conjtra. 

Storer,  J.  By  the  pleadings  there  is  no  denial  of  the 
original  indebtedness,  the  only  defense  set  up  being  the 
statute  of  limitations.  The  statute  in  force  in  Ohio  at 
the  time  this  suit  was  brought  has  alone  been  pleaded. 
When  the  cause  of  action  arose,  whether  at  the  time  the 
goods  were  sold  and  delivered,  or  whether  credit  was  al* 
lowed  for  payment,  does  not  appear  definitely,  but  we  may 
infer  from  the  pleadings  that  it  accrued  in  St«  Louis,  where 
the  defendant  resided.  It  can  not  have  accrued  in  New 
York,  for  it  does  not  appear  that  both  parties,  buyer  and 
seller,  were  within  that  jurisdiction  at  the  time  the  pur- 
chase  was  made. 

It  is  not  claimed  that  the  limitation  prescribed  by  the 
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laws  of  either  New  York  or  Missonri  are  relied  npon. 
The  answer  presents  the  Ohio  statute  alone.  The  original, 
as  well  as  the  amended  reply,  does  not  set  up  the  feet  that, 
by  any  exception  contained  in  our  statute,  the  limitation 
there  prescrfbed  can  he  avoided.  It  is  only  alleged  that 
when  the  cause  of  action  accrued,  the  defendant  had  ab- 
sconded and  left  the  State,  and  his  residence  was  not  known 
to  the  plaintiffs'  intestate  until  two  years  before  the  com- 
mencement of  this  action. 

On  a  careful  examination  of  the  bill  of  exceptions,  we 
can  find  no  evidence  to  sustain  the  reply.  On  the  con- 
trary, the  defendant  is  proved  to  have  remained  where  the 
contract  was  originally  made  until  after  the  debt  was  ^e, 
of  all  which  the  plaintiffs'  intestate  was  fully  aware.  It  is 
farther  in  proof  that  the  defendant  publicly  left  St.  Louis, 
closing  his  business  there,  changing  his  residence  to  Cin- 
cinnati, in  1861,  where  he  pursued  the  same  employment  he 
had  formerly  been  engaged  in  without  any  concealment.  So 
far,  then,  as  the  defendant's  residence  and  his  removal  and 
the  allegations  connected  with  those  statements  go,  we  do 
not  find  that  the  plea  of  the  statute  is  answered. 

But  it  is  said  the  promise  made  by  the  defendant  in 
his  letter  of  December,  1861,  is  an  answer  to  the  statute. 
We  apprehend,  however,  it  can  not  be  regarded  as  defeat- 
ing the  statute  of  limitations,  but  as  giving  only  to  the 
creditor  the  privilege  of  withholding  the  legal  prosecution 
of  his  claim  for  the  additional  period  that  elapsed  between 
the  time  the  debt  became  due  and  the  date  of  the  new 
promise.  As  it  is  not  shown  by  either  party  when  the 
debt  actually  became  due,  we  are  left  to  apply  the  ordinary 
rule,  that  where  merchandise  is  not  sold  for  cash,  the  ordi- 
nary credit  must  have  been  understood  between  the  buyer 
and  seller. 

It  is  difiicult,  then,  to  say  when  the  statute  began  to 
run,  although  it  is  evident  when  the  letter  was  written 
the  limitation  of  the  statute  had  commenced.  But  be- 
tween the  date  of  this  new  promise  and  the  bringing  of 
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this  action  eight  years  had  elapsed,  and  as  no  written 
promise — as  our  statute  requires  to  revive  the  debt — ^has 
been  proved,  we  must  conclude  the  plea  of  the  statute 
must  be  sustained.  The  verbal  promises,  made  in  1867 
and  1868,  can  not  be  admitted  to  defeat  the  plea  as  a 
substitute  for  what  our  law  expressly  requires  shall  be  in 
writing. 

As  we  have  already  said,  we  are  not  permitted  to  take 
notice  of  the  law  of  either  Missouri  or  New  York  unless 
it  is  pleaded,  and  in  the  absence  of  all  evidence  as  to  what 
the  laws  of  those  'States  require,  we  are  bound  to  consider 
only  the- statute  of  our  own  State. 

We  think  the  judgment  should  be  reversed,  and  the  par- 
ties have  liberty  to  amend  their  pleadings  by  setting  up  as 
a  reply  to  the  defendant's  plea  the  statute  of  the  State 
where  the  cause  of  action  originally  arose. 

Cause  remanded  for  further  proceedings. 


Wm.  M.  Ramsey,  Adra'r  de  bonis  non  of  Robert  McLean,  o. 
Jambs  MoGbbgob  bt  al.,  Adm'rs  of  Robert  McGregor. 

« 

Action  against  A^,  as  adminiBtrator.  A.  pleaded  the  statute  of  limitationa, 
and  that  the  matter  had  finally  been  dispoBod  of  in  the  probate  court, 
and  no  appeal  taken. 

AUo,  that  he  had  deposited  the  trust  fund  with  B.  A  M^  bankers  in  good 
•tanding,  to  the  credit  of  the  estate,  and  that  by  their  failure,  without 
any  negligence  of  his,  the  loss  occurred. 

Held:  1.  That  unless  irregularity  was  shown,  the  proceedings  in  the  pro- 
bate court  were  a  complete  bar. 

2.  Thai  an  administrator  acting  in  good  faith  it  not  responsible  for  lost 
incurred  by  the  failure  of  a  bank  of  good  credit,  wherein  he  had  de- 
posited the  funds  of  the  estate,  to  the  credit  of  the  estate,  and  did  not 
mingle  them  with  his  own. 

This  action  is  brought  to  recover  of  the  defendants  a  large 
sum  of  money,  which  it  is  alleged  was  in  the  hands  of  their 
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intestate,  at  the  time  of  his  death,  belonging  to  the  estate  of 
Robert  McLean^  of  whom  Robert  McGregor  had  been  the 
administrator.  The  plaintiff  charges  the  amouot  thus  un^ 
administered  by  McGregor  to  be,  with  interest,  $10,796. 
McGregor  died  in  August,  1866,  having  previously,  in  May, 
1863,  resigned  his  administratorship,  and  the  plaintiff  was 
appointed  by  the  probate  court  to  act  in  his  stead.  In  1865, 
McGregor  paid  over  to  the  plaintiff  $2,800,  on  account  of 
McLean's  estate,  leaving  the  balance  now  demanded  still  in 
his  hands.  After  his  death,  in  September,  1866,  the  de- 
fendants took  out  letters  of  administration  on  his  estate, 
and  the  plaintiff  presented  the  claim  of  his  intestate  against 
McGregor  for  allowance  by  the  defendants,  which  was  re- 
fused. The  present  action  was  begun  by  the  filing  of  the 
petition,  December  8, 1870. 
The  defendants  set  up  four  grounds  of  defense: 

1.  That  the  action  against  them  was  not  c6mmenced 
within  four  years,  as  required  by  the  act  of  Ifovember  1, 
1840,  section  101,  S.  &  C.  685. 

2.  That  the  whole  matters  involved  in  the  suit  were 
passed  upon,  decided,  and  finally  disposed  of  in  the  probate 
court  of  Hamilton  county,  in  the  progress  of  the  settlement 
of  the  estate  of  Robert  McLean,  on  the  application  of  his 
then  administrator,  Robert  McGregor,  and  that  no  exception 
or  appeal  has  been  taken  to  the  judgment  of  said  court, 
but  the  same  remains  unreversed. 

3.  That  the  defendants'  intestate  was  appointed  adminis- 
trator of  McLean  in  1854;  that  within  five  months  there- 
after he  had  reduced  the  property,  which  came  into  his 
hands  for  administration,  to  cash,  the  entire  proceeds  being 
$8,867.15,  and  without  waiting  for  the  period  allowed  by 
law  to  distribute  the  assets  in  his  hands,  he  called  the  credi- 
tors of  McLean  together  and  proposed  to  make  a  division 
of  the  money  in  his  hands,  if  they  would  indemnity  him 
against  any  creditors  ^ho  might  afterward  present  their 
claims.  This  proposition  was  rejected,  and  McGregor  then 
deposited  the  amount  in  his  hands  with  Ellis  &  Morton,  who, 
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at  that  time,  were  bankers  ia  good  credit,  and  enjoyed 
pablic  confidence*  This  deposit  was  made  in  bis  name  aa 
administrator. 

That  the  depositaries  afterward  unexpectedly  failed  and 
made  an  assignment  of  the  effects,  from  which  the  defend- 
ants' intestate  received  the  amount  which  was  paid  to  the.^ 
plaintiff  in  1868.  This  deposit  was  kept  in  the  name  of  the . 
administrator,  and  was  never  used  by  him  for  his  private 
purposes,  gain,  or  profit,  and  was  made  In  good  faith,  with 
the  same  bankers  with  whom  McLean,  in  his  lifetime,  had 
transacted  business  and  kept  his  bank  account. 

4.  A  general  denial  of  indebtedness. 

The  plaintiff  demurred  generally  to  the  whole  answer, 
and  the  cause  was  reserved  to  General  Ternu 

5.  Snow  and  Matthews  ^  Rarasey^  for  plaintiff. 

Noyes  ^  Taft,  contra. 

Storbr,  J.  There  is  no  denial  of  the  first  defense,  nor 
any  replication  setting  up  the  legal  exceptions  that  might 
save  the  statutory  bar,  if  pleaded  and  proved  ;  but,  on  the 
contrary,  the  demurrer  admits  the  facts  pleaded,  and  we  are 
bound  to  regard  it  as  a  full  answer  to  the  action,  if  the  pro- 
ceedings referred  to  were  bad  in  the  mode  required  by  the 
statute  of  February  7, 1856,  sec.  86,  2  8.  AC.  1218.  This, 
section  was  an  amendment  of  the  law  of  May  1, 1854,  which 
authorized  appeals  to  be  taken  from  any  order  of  the  pro- 
bate court  in  settling  the  accounts  of  executors  and  admin- 
istrators, and  prescribed  the  mode  of  proceeding  to  effect 
that  object;  but  under  the  old  practice  no  such  privilege  was 
allowed.  Whenever  an  order  was  made  or  a  settlement  had 
within  the  court  of  common  pleas  under  the  law  relating  to 
insolvent  estates,  the  act  of  that  tribunal  was  regarded  as  a 
final  adjudication,  and  could  not  be  impeached  except  by  a 
bill  in  equity,  and  although  that  remedy  can  not  now  be 
resorted  to.  we  must  adopt  the  same  rule  in  giving  effect  to 
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the  orders  of  the  probate  court,  while  they  remain  iti  force« 
Negley  v.  Gard,  20  Ohio,  810. 

The  third  ground  of  defense  presents  directly  the  question, 
did  the  administrator  of  McLean  neglect  his  duty  in  depos- 
iting the  assets  which  came  into  his  hands  with  Ellis  & 
Morton,  after  the  creditors  had  declined  to  receive  their 
dividends  before  the  administrator  was  bound  to  declare 
them,  provided  he  should  be  indemnified  against  subsequent 
claims  ?  This  involves  a  simple  question  of  legal  duty  on 
the  part  of  the  trustee. 

The  liabilities  of  executors  and  administrators  are  those 
that  grow  out  of  and  are  necessarily  attached  to  the  fiduci 
ary  relation  they  have  assumed.  Good  faith  and  the  care  that 
any  prudent  man  would  exercise  in  the  management  of  his 
own  affairs  are  essential  to  the  just  performance  of  their 
duties.  They  can  not  be  excused  for  neglect  of  what  is 
plainly  for  the  interest  of  the  trust  confided  to  them, 
nor  for  the  want  of  foresight  to  avail  themselves  of  every 
opportunity  to  make  profitable  the  fund  over  which  they 
have  the  control.  They  can  not,  therefore,  use  it  for  their 
private  purposes  or  advantage,  aud  they  may  be  compelled 
to  account  for  any  profit  they  may  have  made  from  em- 
ploying it.  They  can  not,  with  any  propriety,  become  the 
depositaries  of  money  belonging  to  the  trust,  nor  mingle  it 
with  their  own;  nor  may  they  place  the  sum  in  bank  to 
their  own  account,  and  avoid  thereby  the  possible  loss  of 
the  deposit  by  the  failure  of  the  depositary* 

This  statement  of  the  duties  of  the  trustee  is  but  the 
result  of  the  established  rule,  both  at  law  and  equity,  where 
his  conduct  is  questioned,  and  practically  results  in  the  in- 
quiry, has  the  trustee  acted  in  the  discharge  of  his  duties  as 
he  ought  to  have  done  in  the  management  of  his  own  bus- 
iness ? 

We  need  not  refer  to  cases  that  recognize  the  rules  we 
have  suggested,  as  it  would  be  useless  labor.  If  we  find 
the  principle  is  established,  we  are  not  required  to  quote  a 
long  list  of  authorities  to  sustain  it.     We  may  only  refer  to 
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2  Williams  on  Executors  and  Administrators,  1647;  2 
Btor/s  Equity,  sec.  1272;  Tiffany  &  Builard  on  Trusts, 
481, 482,  who  recognize  the  rule  we  have  stated  to  its  fullest 
extent^  and  have  quoted  the  English  and  American  authori- 
ties to  sustain  it. 

We  find,  then,  as  the  demurrer  admits,  the  facts  stated  in 
the  answer,  that  there  is  no  just  charge  of  omission  of  duty 
or  legal  delinquency  in  the  conduct  of  McGregor.  There  is 
no  ground  to  infer  that  the  depositaries  of  the  fund  were 
not  such  that  a  prudent,  cautious,  and  just  man  would  not 
have  confided  to  their  charge  his  own  funds,  and  the  loss 
can  not,  therefore,  be  imputed  to  McLean's  administrator. 

With  these  views,  we  must  overrule  the  demurrer  to  each 
of  the  causes  of  defense,  with  leave  to  the  plaintiff  to 
amend  his  pleadings  and  reply  should  he  so  decide  to  do. 


FbEBBRIOE  BBNNDrGEB  BT  AL.  17.   JoHN  A.   GaLL  ET  AL. 

Itf  in  an  action  by  A.  against  B.  and  others,  claiming  an  existing  partner- 
ship,  and  asking  for  a  dissolution  and  account  between  the  parties,  it 
should  appear  the  parties  had  been  incorporated  under  the  general  law 
of  Ohio,  and  the  corporate  body  had  not  been  dissolved  by  judicial  de- 
cision, the  action  can  not  be  sustained. 

What  is  evidence  of  the  organization  and  existence  of  a  corporation,  and 
when  a  corporator  is  estopped  to  deny  the  fact  of  the  incorporation. 

Case  reserved  to  General  Term  on  the  pleadings,  a 
statement  whereof  is  as  follows : 

The  plaintiffs  claim  that  in  June,  1866,  they,  with  the  de- 
fendants named  and  many  others,  formed  a  copartnership 
under  the  name  of  the  — —  Butchers'  Association,  the 
object  of  which  was  mutual  protection  against  cattle  specu- 
lators and  high  prices  in  cattle,  as  well  as   to  provide 
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a  fund  by  contribations  from  each  in  monthly  installments 
of  two  dollars.  This  fond  was  to  be  used  iq  buying  cattle, 
to  be  sold  only  to  members  of  the  association,  and  the  prof- 
its thus  realized  were  to  be  retained  to  increase  the  fund, 
which  was  ultimately  to  be  divided  among  the  members. 

They  further  claim  that  on  several  occasions  they  have 
demanded  an  account  of  the  profits,  and  also  of  the  capital, 
of  such  copartnership,  and  a  settlement  of  its  affairs,  all  of 
which  have  been  refused.  That  this  copartnership  has  been, 
dissolved,  and  the  funds  thereof  are  now  in  the  hands  of 
George  Slemmer,  one  of  the  defendants,  who,  in  conjunc- 
tion with  John  A.  Gall  and  others  made  defendants,  is  now 
about  to  divide  the  funds,  which  have  largely  increased, 
ignoring  the  rights  of  the  plaintiflk  They  then  pray  that 
the  cause  may  be  referred  to  a  master  to  state  an  account  be- 
tween the  association  and  its  members ;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  moneys  and  assets  of  the  co- 
partnership, and  for  a  judgment  for  such  sums  as  may  be 
found  due  them  respectively  from  said  defendants  or  such  of 
them  as  may  be  possessed  of  the  same,  and  for  general  relief. 

The  defendants  specially  named,  in  their  answer,  deny 
that  they,  with  many  others,  as  is  alleged,  ever  formed  a  co- 
partnership with  the  plaintiffs  under  the  name  of  the  Butch- 
ers' Association  or  any  other  name,  or  that  any  Qopartner- 
ship  ever  existed  between  them,  or  that  there  are  any  part- 
nership funds  or  moneys  in  their  hands;  or  that  the  plain- 
tiffs are  entitled  to  any  statement  of  account  of  the  profits 
or  capital  of  any  copartnership,  or  entitled  to  any  such  re- 
lief as  prayed  for.  Their  answer  further  states,  that  the  de- 
fendants, in  conjunction  with  many  others,  on  July  23, 1866, 
were  associated  together  and  composed  a  benevolent  associ- 
ation in  the  county  of  Hamilton,  and  on  that  day,  at  a 
meeting  of  a  majority  of  the  members  duly  called  for  that 
purpose,  the  association  elected  five  of  their  number  as  a 
board  of  trustees,  and  then  and  there  also  resolved  to  adopt 
as  its  name  "  The  Association  of  the  Butchers  of  Cincin- 
nati   for  Mutual  Protection  and  Relief;"  and  further  re- 
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solved  to  become  an  incorporated  company  ander  the  laws 
of  Ohio,  directing  the  Beoretary  to  make  out  a  record  of  the 
proee^dinga  of  this  meeting,  to  be  certified  and  delivered  to 
the  recorder  of  Hamilton  county  for  record,  as  provided  by 
the  statute.  That  the  secretary  did  make  such  a  record  and 
certified  the  same  to  the  recorder,  and  the  same  was  duly 
recorded ;  that  the  record  of  the  said  proceedings  bears  date 
August  3,  1866,  and  on  and  from  that  day  the  trustees 
and  their  associate  members  and  their  successors  became, 
and  still  are,  invested  with  the  powers  incident  to  corpora- 
tions aggregate;  that  the  corporation  still  exists,  having 
been  organized  as  required  by  the  statute ;  that  John  A.  Gall 
is  the  president,  and  George  Slemmer  is  treasurer  thereof, 
and  all  moneys  in  his  hands  belong  to  the  corporation  and 
not  to  the  plaintiffs;  that  the  plaintiffs  have  each  been 
members  of  the  corporation,  but  are  not  now,  and  were  not 
at  the  commencement  of  this  action,  two  having  cease#to 
be  members  by  voluntary  resignation,  and  one  of  them  hav- 
ing been  expelled  for  a  violation  of  the  by-laws.  They  far- 
ther deny  that  the  plaintiffi  have  any  right  to  an  account 
of  the  moneys  belonging  to  the  corporation  and  now  in  the 
hands  of  the  treasurer,  and  say  that  all  the  acts  of  the  de- 
fendants in  the  premises  were  done  as  officers  and  members 
of  the  corporation  only. 

The  plaintiffs  reply  that  no  such  corporation  as  set  up 
by  the  defendants  ever  legally  existed;  that  they  were  never 
members  thereof,  and  that  the  members  of  the  association 
never  had  any  legal  right  to  claim  the  privileges  of  on  in- 
corporated body. 

The  judge  at  Special  Term  reserved  the  whole  case  for 
the  opinion  of  the  court  at  General  Term. 

Forrest  .^  Lindemann^  for  plaintiffi. 

Caldwdlf  Coppock  ^  Caldwellj  for  defendants. 

Btorer,  J.  The  only  question  made  by  the  parties  on 
the  testimony,  as  embodied  in  the  bill  of  exceptions,  is  this : 
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Was  the  relation  BubBistiDg  between  the  plaintiffi  and  de- 
fendants a  copartnership  or  that  of  corporators? 

If  the  members  of  the  association  were  partners  only,  it 
is  clear  to  us  that  the  pleadings  must  be  amended  before 
we  can  claim  jurisdiction  to  decide  the  questions  necessarily 
involved  in  the  controversy,  as  before  any  relief  could  be 
given,  all  the  partners  should  be  made  parties,  either  as 
plaintiffs  or  defendants.  It  is  not  a  case  where  a  common 
right  is  involved,  to  protect  which  one  or  more  of  those  in- 
trusted in  preserving  it  is  permitted,  in  consequence  of  the 
multiplicity  of  parties,  to  sue  for  themselves  as  well  as 
for  those  who  may  join  in  the  action,  but  where  we  must 
determine  the  rights  and  liabilities  of  all  by  one  judgment* 
As  a  discovery  is  sought  and  a  reference  asked  of  all  the 
matters  connected  with  the  association,  all  who  are  liable  to 
contribute  should  appear  on  the  record.  We  can  not,  then, 
uCless  the  proper  allegations  are  made,  be  permitted  to  as- 
sume the  power  to  settle  a  controversy  when  our  judgment 
would  bind  only  those  named  in  the  pleadings. 

We  can  find  no  reported  case  where  such  a  rule  as  that 
relied  on  by  the  plaintifis  has  been  held  to  exist ;  while  the 
admitted  principles  upon  which  the  liabilities  of  copartner- 
ships, their  interests  and  protection,  must  be  determined, 
will  be  violated  if  such  an  anomalous  course  is  pursued. 
This  court  has  heretofore  held  what  the  true  rule  is,  when  a 
controversy  in  which  a  common  interest  is  involved  may 
be  directed,  though  all  who  are  interested  need  not  be 
joined,  in  Buffner  v.  Commissioners  of  Hamilton  Co,y  1  Dis- 
ney, 47,  and  we  need  not  now  more  fully  restate  the  rule. 
And  the  Supreme  Court  admit  fully  the  doctrine  in  Matheny 
V.  Golden,  5  Ohio  St.  861, 

It  is  claimed  by  the  defendants  that  the  parties  in  this  lit- 
igation never  were  copartners,  but,  on  the  contrary,  were 
members  of  a  corporate  body,  to  establish  which  we  find  in 
the  record  a  certificate  of  the  recorder  of  Hamilton  county 
that  the  requirements  of  the  statute  authorizing  the  mem- 
bers of  voluntary  associations  to  become  corporate  bodies 
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were  complied  with ;  and  the  evidence  of  such  compliance, 
60  far  as  the  legal  existence  of  the  corporate  body  is  con- 
cerned, is  established. 

In  the  Ashtabula  ^  N.  L,  B.  Co.  v.  Smithy  16  Ohio  St.  828, 
it  was  held  that  when  the  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  is  complied  with, 
the  corporators  and  their  associates  become  a  body  cor- 
porate. 

Sabseqaent  to  the  deposit  of  the  articles  of  association 
with  the  recorder,  and  the  issuing  of  his  certificate,  the  par- 
ties to  this  action,  plaintiffs  as  well  as  defendants,  met  and 
completed  their  organization  and  complied  with  the  duty 
imposed  by  their  charter  and  the  by-laws.  They  had 
adopted  and  afterward  paid  the  installments  required  of  the 
members  for  more  than  a  year,  giving  their  notes  to  the  cor- 
porators as  stipulated  in  the  by-laws,  thereby  admitting  the 
existence  of  the  corporation,  and  conforming  in  other  re- 
spects to  the  rules  prescribed  for  its  government. 

We  must  hold,  upon  these  facts,  that  there  was  a  corpora- 
tion, not  only  created  by  the  acts  of  the  association  in  caus- 
ing the  record  to  be  made  to  which  we  have  referred,  but 
the  subsequent  conduct  of  the  parties  whonow  ask  our  in- 
tervention in  their  behalf.  They  have  practically  admitted 
the  allegations  of  the  answer,  and  should,  on  principle,  be 
estopped  from  denying  them  in  this  litigation.  TrumbiM 
County  Mutual  Ins.  Co.  v.  Horner^  17  Ohio,  407;  Vorhees 
V.  Receivers^  etc.,  17  Ohio,  468. 

The  question  then  arises :  Can  there  be  any  collateral  in- 
quiry into  the  power  of  the  legislature  to  grant  a  corporate 
franchise,  whether  conferred  by  special  enactment  or  by 
general  law,  as  provided  in  the  constitution  7 

In  an  action  by  a  corporation  against  a  defendant,  who 
has  already  admitted  its  existence,  he  will  not  be  allowed  to 
question  it.  We  must  recognize  the  same  rule  as  applying 
wherever  it  is  sought  voluntarily  to  deny  the  legal  existence 
of  the  corporate  body.  We  feel  bound  to  hold,  in  every 
such  case,  that  the  legislative  grant  must  be  regarded  as 
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valid  while  the  statate  conferring  it  is  unrepealed,  or  the 
franchise  has  not  been  declared  forfeited  on  quo  warranto. 
On  this  ground,  a  defendant  will  not  be  allowed  to  prov« 
that  the  charter  was  obtained  by  fraad,  especially  if  the  at- 
tempt to  do  so  is  made  by  a  sabscriber  to  the  stock  who  ao*- 
cepted  the  charter,  and  assisted  in  putting  it  into  operation. 
Angcll  &  Ames  on  Corporatione,  644,  645;  Charles  River 
Bridge  v.  Warren  Bridge^  7  Pick.  844 ;  Bear  Camp  River  v. 
Woodman^  2  Maine,  404. 

So  if  there  has  been  an  excess  ot  corporate  authority,  the 
acts  done  being  clearly  ultra  vires^  we  may  resolve    the 
question  into  a  negation  of  the  power,  which  would  be  but 
equivalent  to  doing  similar  acts  without  any  corporate  au- 
thority whatever.    But  such  acts  do  not,  per  sese^  avoid  a 
charter  until  a  forfeiture  of  the  franchise  has  been  first 
'judicially  declared.    Angell  k  Ames,  644,  and  cases  cited. 
In  the  case  before  us,  the  corporation  was  created  under  sec- 
tion 66  of  the  act  of  April  9, 1852,  claiming  in  part  the  pur- 
pose of  conferring  benefits  upon  the  members,  not  only  by 
subserving  their  individual  interests,  by  protecting  them  in 
their  particular  calling  in  a  mode  not  inconsistent  with  pub- 
lic policy  or  against  law,  while  in  case  of  sickness  or  accident, 
aid  from  the  common  fund  was  to  be  given  to  the  members; 
and  we  must  suppose  the  object  we  have  stated  was  re- 
garded in  good  faith,  and  could  not  be  intended  to  advance 
or  efibct  any  other  design,  and  whether  the  officers  of  the 
corporation  have  fulfilled  their  duties  or  not,  is  not  here  a 
matter  of  inquiry.    Sufficient  is  it  that  the  body  still  exists 
which  claims  corporate  powers,  and  we  can  not,  in  the  col- 
lateral way  now  attempted  by  the  plaintiffi^,  avoid  their  cor- 
porate acts,  or  by  our  decision  virtually  repeal  their  charter. 

On  the  whole  case,  we  are  all  of  the  opinion  that  the  plain- 
tiff can  not,  in  this  form  of  action,  obtain  the  relief  he  seeks. 
The  petition  will  be  dismissed  without  prejudice. 
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Joseph  Decamp  v.  A.  0.  Gaseill  bt  al. 

By  contract  with  G.,  D.  performed  work  and  labor  for  necessary  repairs  on 
the  separate  property  of  G.'s  wife.  G.  paid  for  part,  and  gave  his  note 
for  the  balance.  G.'s  wife  verbally  admitted  that  her  husband  was  acting 
as  her  agent,  and  saw  the  work  going  on  without  objection.  The  prop- 
erty was  conveyed  to  a  third  party  by  contract  dated  the  da;f  of  service 
of  process  in  this  suit  brought  by  D.  to  charge  the  wife's  estate  with  satis- 
faction of  a  judgment  already  obtained  on  G.'s  note. 

Held,  1.  That  the  acceptance  of  G.'s  note,  and  recovery  of  a  judgment 
thereop,  was  no  bar  to  the  separate  liability  of  his  wife's  estate. 

2.  That  the  wife's  estate  was  liable  for  debt  incurred  by  G.  on  the  credit  of 
her  property ;  and  after  receiving  the  benefit  she  was  estopped  to  deny 
her  liability,  which  equity  would  enforce. 

3.  That  it  was  not  necessary  to  describe  the  particular  property  sought  to 
be  made  liable,  but  that  equity  would  enforce  the  demand  against  her 
property  in  general. 

4.  That  the  specific  property  on  which  the  repairs  were  made  was  liable, 
after  sale,  in  hands  of  purchaser,  under  section  79  of  the  Code. 

Suit  against  husband  and  wife,  asking  judgment  against 
the  wife  alone  for  work  and  labor  done,  and  material  fur- 
nished, at  the  request  of  the  wife  and  under  a  verbal  agree- 
ment with  her,  in  repairing  and  making  additions  to  a 
house,  then  her  separate  property.  The  amount  claimed  is 
J252  and  interest.  Both  defendants  were  served  with  pro- 
cess, and  answer  denying  that  any  contract  was  made  with 
the  wife,  or  that  the  work  and  materials  were  furnished  at 
her  request,  but  averring  that  the  contract  was  made  with 
the  husband,  and  that  he  had  given  the  plaintiff  a  note  for 
$277,  whereon  a  judgment  had  been  recovered,  which  was 
shown  by  the  evidence  to  be  unsatisfied. 

To  this  answer  there  was  no  reply.  By  the  evidence  on 
the  trial,  it  appeared  that  the  whole  bill  was  $428,  on  which 
Mr.  Gaskill  had  paid  $230 ;  that  Mrs.  Gaskill  had  said  to 
the  plaintiff  that  she  fully  intended  the  amount  should  be 
paid;  that  her  husband  was  her  agent  in  the  making  of  the 
contract,  and  that  the  debt  was  just  and  ought  to  be  paid. 


338        SUPERIOR  COURT  OF  CINCINNATI. 

I  -    -   — — 

Bocamp  v.  GAskill  et  al. 

It  was  proved  that  the  repairing  was  necessary,  and  that 
Mrs.  Gaskill  saw  the  work  going  on  and  raised  no  objection 
to  it.  The  note  of  Mr.  Gaskill  to  the  plaintiff  was  made  by 
him  at  the  plaintiff's  request,  and  Gaskill  admitted  that  he 
attended  to  his  wife's  business  in  this  matter.  The  property 
on  which  the  work  was  done  was  conveyed  the  day  this 
suit  brought. 

At  Special  Term  judgment  was  given  for  the  defendants. 
A  motion  was  made  for  a  new  trial  and  overruled,  to  which 
ruling  a  writ  of  error  was  taken. 

Decamp,  for  plaintiff. 

PnideUy  contra. 

Hagans,  J.  It  will  be  seen  that  this  suit  is  not  brought 
to  enforce  a  mechanic's  lien,  but  is  simply  an  action  on  an 
account  for  work  and  labor  done  and  materials  furnished, 
on  repairing  the  wife's  property,  which  has  since  been  con- 
veyed to  a  third  person,  the  time  for  taking  a  lien  having 
long  since  expired.  The  objection  made  to  a  recovery,  that 
the  husband  had  given  his  note  for  the  amount  sued  for  in 
this  cause,  and  that  a  judgment  had  been  recovered  thereon 
against  him  and  execution  issued,  is,  we  think,  of  no  avail, 
as  it  nowhere  appears  that  the  note  was  given  in  satisfaction 
of  the  debt.  What  was  done  by  the  plaintiff*  after  obtain- 
ing this  note  is  not  sufficient  evidence  to  preclude  the  main- 
tenance of  this  action  against  the  wife,  if  it  can  be  main- 
tained at  all.     They  are  not  jointly  liable. 

We  are  all  of  opinion,  upon  the  testimony,  that  Mr.  Gas- 
kill acted  in  behalf  of  his  wife  in  obtaining  the  work  and 
materials,  wherefore  it  must  be  inferred  that  she  intended 
to  charge  her  separate  property.  There  is  no  question  but 
that  the  work  and  materials  were  for  the  benefit  of  her 
separate  estate,  or  that  the  debt  was  incurred  on  the  credit 
of  her  property.  She  received  the  benefit  of  the  work  and 
materials,  and  though  there  was  some  testimony  looking  to 
a  remonstrance  with  her  husband  against  having  the  work 
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done,  she  did  not  stop  it  as  she  might  have.  It  would  be 
inequitable  after  it  has  been  done,  and  the  benefit  of  it  real- 
ized, as  the  property  has  since  been  sold,  to  allow  her  to  set 
up  such  a  defense.  The  Commission  of  Appeals  of  New 
York,  in  a  case  just  reported  {The  Com  Exchange  Insur- 
ance Co.  V.  Bahcock  et  al.^  42  N.  T.  61 5),  under  a  statute 
much  broader  than  our  act  of  March  23, 1866  (S.  &  S.  391), 
rendered  an  ordinary  judgment  against  a  married  woman, 
where  she  had  indorsed  her  husband's  note  as  his  surety, 
without  consideration  and  without  benefit  to  her,  charging 
in  the  indorsement  her  separate  estate  with  the  payment  of 
the  xiote.  And  the  Court  of  Appeals  of  Kentucky  have 
gone  quite  as  far  in  a  cause  decided  as  long  ago  as  1852. 
Bell  and  Terry  v.  Kellar,  18  B.  Mon.  885. 

Without  discussing  these  authorities  and  their  application 
to  our  legislation,  it  is  enough  to  say  that  our  statute  clearly 
makes  a  wife's  property  liable  on  a  contract  made  by  her  or 
with  her  authority  or  assent  for  the  benefit  of  her  separate 
estate.  Our  Supreme  Court  has  so  held  in  construing  this 
statute  in  a  case  to  be  reported  in  20  Ohio  St.,  Phillips  et  al. 
V.  Graves  et  al.y  that  a  married  woman  may  charge  her  sepa- 
rate estate,  real  or  personal,  with  her  debts  to  the  whole  ex- 
tent that  the  same  were  incurred  for  the  benefit  of  her  sepa- 
rate estate  or  for  her  own  benefit  on  the  credit  of  her  separate 
property,  and  that  the  intention  to  exercise  such  a  power  at 
the  time  the  debt  is  incurred  may  be  either  express  or  im- 
plied, and  that  a  court  of  equit/will  enforce  the  payment 
of  such  charges :  . 

1,  By  appropriating  the  personal  property; 

2.  By  sequestering  the  rents  and  profits  of  realty;  and, 
8.  By  a  sale  of  the  realty  when  necessary. 

There  is  no  dispute  that  the  contract  here  was  for  the 
benefit  of  the  separate  estate  of  the  defendant  and  upon  the 
credit  thereof,  and,  as  we  have  seen,  her  estate  must  be  held 
liable. 

The  property  in  which  the  work  was  done  has  been  con- 
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veyed  after  the  suit  was  broaght.  It  does  not  appear  that 
the  defendant  has  any  other  separate  property-  We  have  no 
doubt  that  the  specific  property  upon  which  the  work  was 
done  could  be  charged  with  this  debt,  if  it  were  still  in  the 
ownership  of  the  defendant,  or  if  sold  during  pendency  of 
the  suit.  But  we  do  not  think  that  there  is  any  good  reason 
that.the  liability  should  be  confined  to  that  property  alone*  It 
is  unnecessary  that  the  specific  property  to  be  charged  should 
be  described  when  the  contract  was  made.  This  question 
has  been  much  mooted  in  New  York,  and  in  The  Com  Ex- 
change  Ins,  Co.  v.  Babcock  et  aL^  all  the  commissioners  hold. 
Hunt,  Gray,  and  Earls,  Commissioners,  giving  separate  opin- 
ions, in  which  they  review  and  collect  the  authorities  in 
England  and  elsewhere,  that  "there  is  no  more  propriety  in 
the  principle  sought  to  be  sustained  than  there  would  be  in 
holding  that  the  promissory  note  of  a  male  adult  must 
describe  the  property  seized  on  execution  issued  on  a  judg- 
ment recovered  on  the  note.  The  law  holds  all  the  prop- 
erty of  the  maker  or  the  obligor  responsible  for  its  satisfac- 
tion.    The  judgment,  when  recovered,  creates  the  lien." 

That  was  an  aetion  at  law.  The  precise  point  is  clearly 
stated  in  BaUou  v.  Dellaye^  37  N.  T.  85,  where,  in  reversing 
the  judgment  below,  Parker,  J.,  says,  "I  have  no  doubt  that 
the  obligation  the  defendant  took  on  herself  was  for  the 
benefit  of  her  separate  estate,  which  is  therefore  chargeable 
in  equity  for  the  payment  of  the  deficiency  in  question.  In 
such  a  case  the  liability  attaches,  not  as  a  specific  lien  on 
any  particular  portion  of  her  estate,  but  upon  the  whole  of 
it.  Her  separate  estate,  as  a  whole,  becomes  liable  for  any 
indebtedness  contracted  by  her  for  its  benefit  to  any  extent." 
See  also  N.  A.  Coal  Co.  v.  Dyett,  20  Wend.  570.  When, 
however,  the  suit  is  in  equity  the  proceedings  and  the  judg- 
ment should  specify  the  property  to  be  subjected.  Here  the 
property  on  which  the  work  was  done  is  described  in  the 
petition. 

It  has  already  been  stated  that  the  property  in  question 
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was  conveyed  during  the  pendency  of  the  suit.  If  it  be 
true  that  this  is  the  only  property  the  defendant  has,  can  it 
be  charged  with  this  debt  in  the  hands  of  the  vendee? 
There  is  a  contract  for  the  sale  of  this  property,  dated  on 
the  very  day  process  in  this  suit  was  served.  This  contract 
was  filed  among  the  papers  by  the  defendant,  but  not 
attached  to  the  bill  of  exceptions.  Kor  is  there  any  evidence 
on  the  subject  in  the  bill  of  exceptions  except  a  vague  state- 
ment that  the  property  had  been  sold.  Certainly  if  the  suit 
were  pending  when  this  sale  took  place,  no  interest  could  be 
acquired  by  the  vendee  against  the  plaintiff.  Code,  sec.  79 ; 
2  S.  &  C,  966.  The  vendee  would  take  cum  onere^  and  we 
take  it  for  granted  that  it  constituted  the  whole  of  the  wife^s 
separate  realty  at  the  time  the  contract  was  made.  But  the 
whole  testimony  is  too  vague  on  several  material  matters 
for  a  fair  consideration.  The  evident  purpose  of  the  action 
is  to  charge  this  property. 

On  the  whole  case,  we  think  the  judgment  should  be 
reversed  and  the  cause  remanded  for  further  proceedings. 


»  ♦ 


A.  N.  Wexelbbrg  v.  H.  Eberhardt  k  Co. 

On  a  trial  before  a  referee,  who  rendered  a  judgment  on  a  coanter-elaim  in 
favor  of  the  defendants,  the  plaintiff  made  a  motion  for  a  new  trial  and 
took  no  bill  of  exceptions;  but,  after  the  referee's  report  was  filed,  made 
exceptions  thereto,  which  the  court  overruled  and  rendered  judgment  for 
the  amount  found  due  by  the  referee  in  favor  of  the  defendants — ^to  all 
which  the  plaintiff  excepted,  but  took  no  bill  of  exceptions. 

Held,  that  there  is  nothing  in  the  record  properly  before  the  Court  which 
can  be  noticed  on  error. 

Mallon  ^  Coffey y  for  plaintiff. 

Huston  ^  Shunky  for  defendants. 

Hagans,  J.    This  was  a  suit  for  damages,  for  a  breach  of 
a  contract  for  a  division  of  the  profits  of  the  sale  of  certain 
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stoves  which  the  defendants  were  to  manafactnre  and  deliver 
to  the  plaintifi*.  The  plaintiff  alleged  a  failure  to  deliver 
stoves  according  to  the  contract.  The  defendants  denied  all 
the  allegations,  and  alleged,  by  way  of  counter-claim,  a  fail- 
ure of  the  plaintiff  to  receive  and  sell,  whereby  they  suffered 
great  damages  in  the  loss  of  patterns,  etc.,  as  well  as  a  bal- 
ance of  account  for  sales  that  had  been  made. 

The  whole  cause  was  referred  to  H.  P.  Lloyd,  Esq.,  as  a 
referee,  to  take  testimony  and  to  report  his  findings  of  law 
and  fact.  After  hearing  the  testimony,  which  is  very  vo- 
luminous, the  referee  rendered  judgment  in  favor  of  the  de- 
fendants, on  the  counter-claim,  of  $2,574.19.  The  defendants 
made  no  motion  for  a  new  trial  before  the  referee  and  took 
no  bill  of  exceptions.  But  after  the  report  was  filed  the 
plaintiff'  filed  several  exceptions  to  the  findings  of  both  law 
and  fact.  On  motion  of  defendants  these  were  overruled  by 
the  court,  and  the  report  was  confirmed  and  judgment  en- 
tered for  the  defendants  for  the  amount  as  stated  by  the 
referee.  To  all  which  the  plaintiff  excepted,  but  took  no  bill 
of  exceptions. 

We  are  all  of  opinion  that  the  cause  is  not  properly  before 
us,  as  there  is  no  bill  of  exceptions,  nor  indeed  anything 
which  we  can  notice. 

Judgment  affirmed. 


Hbnry  Brachman  v.  Erastus  M.  Smith,  Adm'r  of  Albert 

K  Wise. 

B.  boldiDg  under  deed  from  0^  "  beginning  sixty-six  feet  west  of  Vi'M 
streetj"  giving  thirty-tbfee  feet  front,  conveyed  by  same  deacription  to 
W.,  Yfho  again,  by  same  description,  leased  back  to  B.  Tbe  deeds  of  tbe 
premises  previous  to  O.'s  deed  to  B.  erroneously  described  it,  "  beginmng  . 
sixty 'Jioe  feet  ioeat  of  Vine  street^"  giving  tbirty-four  feet  front,  and  on 
tbis  lino  tbe  division  wall  stood.  Tbe  adjacent  owner  tore  down  tbis 
wall,  and  B.  sued  W.  on  tbe  coveDants  of  bis  lease. 
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Heldy  that  tho  language  of  Uie  deeds  from  C.  to  B.  and  B.  to  W.^  and 
the  manifest  intention  of  the  parties,  overcame  the  presumption'arlsing 
from  the  existence  of  the  boundary  wall,  and  that  B.  was  estopped  to 
claim  the  right  of  quiet  possession  to  more  than  thirty-three  feet. 


Ebhor  to  Special  Term. — This  was  an  action  upon  the  cov- 
enants in  a  lease  alleged  to  have  been  made  by  Albert  R. 
"Wise,  in  his  lifetime,  by  which  he  demised  to  the  plaiatiff 
certain  premises  on  Third  street,  Cincinnati,  for  the  terra  of 
five  years,  at  an  annual  rental  of  $1,500.  A  copy  of  the  lease  is 
made  a  part  of  the  petition,  wherein  the  property  lease<l  is  de- 
scribed as  part  of  lot  180  as  numbered  on  the  plan  of  Cin- 
cinnati, beginning  at  a  point  on  the  south  Ade  of  Third 
Street,  sixty-six  feet  east  of  Vine  street,  extending  thence 
eastwardly  on  Third  street  thirty-three  feet,  thence  south- 
wardly at  right  angles  with  Third  street  ninety-nine  feet, 
thence  westwardly  on  a  line  parallel  with  Third  street  thirty- 
three  feet,  thence  northwardly  to  Third  street,  the  place  of 
beginning,  being  the  same  premises  conveyed  to  the  lessor 
by  the  said  Brachman," 

The  petition  alleged  that  the  plaintiff  was  in  the  pos- 
session of  the  premises  under  his  lease,  in  which  his  lessor 
had  covenanted  that  he  should  peaceably  and  quietly  hold 
and  enjoy  during  his  term,  without  any  hindcrance  on  the  part 
of  the  lessor  and  those  claiming  under  him.  Nevertheless,  on 
the  first  day  of  July,  1864,  one  Joseph  Trounstine,  with 
others  unknown,  lawfully  claiming  under  the  in- 
testate, and  with  his  authority,  but  against  the  will  of  the 
plaintiff,  entered  the  demised  premises  and  evicted  him 
therefrom,  to^e  down  one  wall  of  the  building  erected, 
thereon,  and  destroyed  the  fixtures,  furniture,  and  improve- 
ments of  the  plaintiff*  therein,  whereby  the  plaintiff  was 
deprived  of  the  possession  of  the  premises,  and  compelled 
to  expend  large  sums  of  money  in  protecting  his  mer- 
chandise and  other  chattels  with  which  he  carried  on  his 
business  therein. 
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The  adminitsrator  of  Wise  answers  denying  all  liability 
on  the  part  of  his  intestate,  for  any  act  alleged  to  have 
been  done  by  him  or  any  person  in  his  behalf,  or  by  his 
consent,  as  is  charged  in  the  plaintifi's  petition,  claiming  also  « 
that  the  lease  made  to  the  plaintiff  was  of  the  same  prem- 
ises described  in  identical  language  by  metes  and  bounds, 
which  the  plaintiff  used  in  the  conveyance  to  the  intes- 
tate on  the  same  day  the  lease  was  executed ;  that  at  the 
time  it  was  understood  between  the  parties  that  Joseph 
Trounstine,  who  owned  the  property  immediately  west  of 
the  leased  premises,  and  whose  east  line  was  the  real  west 
line  of  the  leased  premises,  was  about  to  erect  a  very  large 
building,  the  east  wall  of  which  would  take  one  foot  of  the 
ground  where  the  west  wall  of  the  leased  premises  then 
stood,  and  certain  stipulations  in  the  lease  were  accord- 
ingly inserted  manifesting  the  intention  of  the  parties,  as 
well  as  their  mutual  knowledge  of  the  facts.  These  stip- 
ulations were :  first,  that  the  lessee  should  only  hold  the 
premises  to  the  same  extent  as  the  lessor  could  claim  if  he 
had  continued  the  occupier ;  second,  that  the  lessee  was  to 
pay  for  all  necessary  repairs  during  the  term,  both  parties 
being  aware  that  these  repairs  would  include  whatever  ex- 
penditure would  be  required  to  protect  the  lessee  in  the 
event  the  improvements  contemplated  by  Trounstine  should 
be  made. 

The  answer  further  stated  that  if  Trounstine  did  erect 
the  new  wall,  taking  down  the  west  wall  of  the  premises, 
he  had  the  legal  right  to  do  so,  as  the  old  wall  stood  en- 
tirely upon  the  land  owned  by  him,  which  the  plaintift' 
well  knew  at  the  time  he  conveyed  the  property  to  the  in- 
testate and  received  in  return  the  lease  upon  which  this 
action  is  brought.  That  the  work  done  in  constructing 
the  same  was  carefully  and  properly  executed,  and  no  more 
injury  was  done,  if  any  was  actually  sustained,  than  the 
plaintiff  must  have  anticipated  when  he  received  his  lease ; 
that  Trounstine's  east  wall  is  now  the  permanent  west 
wall  of  the  leased  premises ;  and   that  the  lessee  has  had. 


APRIL  TERM,  1871.  845 

Brachman  v.  Smith,  Adm'r. 

and  still  continues  to  have,  the  possession  and  enjoyment 
of  thirty -three  feet  of  ground,  as  called  for  in  the  plain- 
tiff's deed  and  intestate's  lease. 

A  general  denial  of  the  whole  answer  was  set  up  by  way 
of  replication. 

The  trial  at  the  Special  Term  was  had  by  a  jury,  and  a 
verdict  returned  for  the  defendant. 

To  the  refusal  of  the  Court  to  grant  a  new  trial,  the 
plaintiff  excepted  and  the  cause  taken  to  General  Term 
on  error. 

George  E,  Pugh  and  Gazley^  for  plaintiff. 
George  Hoadly  and  ChaUeny  for  defendant. 

Storbr,  J.  The  errors  alleged  are  predicated  upon 
the  improper  admission  of  testimony,  and  the  exclusion 
of  legal  evidence,  as  well  as  the  refusal  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  law 
and  the  evidence  adduced  on  the  trial. 

The  exceptions  taken  to  the  evidence  offered  and  al- 
lowed to  be  read  on  the  trial  have  not  been  pressed  in 
argument,  and  we  need  not  now  consider  them,  for  we  are 
satisfied  that  the  rights  of  the  parties  can  be  determined 
upon  that  portion  of  the  testimony  which  we  find  fully 
stated  in  the  bill  of  exceptions,  and  to  which  no  objection 
seems  to  have  been  made.    * 

A  brief  history  of  the  title  to  the  premises  is  this:  On 
the  eleventh  day  of  July,  1859,  Brachman  became  the 
owner,  by  deed  from  Coolidge,  which  described  the  bound- 
ary as  beginning  and  ending  exactly  as  we  find  it  stated 
in  the  conveyance  from  Brachman  to  Wise  and  the  lease 
from  Wise  to  Brachman.  But  it  was  then  known  that 
there  had  been  a  mistake  in  describing  the  boundary  of 
the  premises  in  the  deeds  of  some  of  the  proprietors  prior 
to  Brachman's  purchase,  the  true  line  beginning  sixty-six 
feet  from  Vine  street,  though  stated  to  be  but  sixty-five. 


r 
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Thus  Coolidge,  who  obtained  his  title  from  one  Ogdea,  in 
1858,  under  an  agreement  to  purchase  made  in  1838, 
took  possession  of  the  premises  with  the  understand- 
ing that  his  western  line  was  only  sixty-five  feet 
from  Vine  street,  and  built  his  west  wall  accordingly. 
Thus  the  fact  must  have  been  well  known  to  Brachman 
at  the  time  of  his  purchase  from  Coolidge,  for  it  was  then 
evident,  by  the  description  in  his  deed,  that  measuring  six- 
ty-six feet  from  Vine  street,  instead  of  sixty -five  feet,  must 
include  the  west  wall  of  the  building  as  it  then  stood. 
Indeed,  the  subsequent  conveyance  by  Brachman  to  Wise 
must,  we  think,  beyond  doubt  establish  the  clear  under- 
standing of  the  parties  as  to  the  extent  of  his  purchase. 
In  1864,  after  Brachman  had  been  Wise's  tenant  for  nearly 
a  year,  Trounstine,  who  had  already  contemplated  the 
improvement  of  his  ground  between  Wise's  west  line  and 
Vine  street,  having  previously  made  an  agreement  for  that 
purpose  with  Wise,  took  down  a  portion  of  the  west  wall 
of  the  premises  in  dispute  and  placed  the  foundation  of 
his  own  east  wall  on  what  was  claimed  to  be  the  true 
line  between  the  parties,  erecting  thereon  a  large  and 
valuable  building.  This  work  necessarily  exposed  the 
plaintift's  premises,  and  interfered  with  his  business  dur- 
ing the  time  that  was  required  to  make  the  improve- 
ments of  which  Brachman  subsequently  enjoyed  the  bene- 
fit. It  is,  then,  for  the  damages  sustained  by  taking  down 
the  old  wall  and  the  construction  of  the  new  that  this 
action  is  brought. 

At  the  time  Trounstine  made  the  alteration,  Wise  was 
absent  from  the  State,  and  so  remained  several  months, 
and  if  we  connect  this  fact  with  the  allegation  in  the  peti- 
tion, that  the  wall  was  taken  down  by  Trounstine,  we  hold 
it  to  be  very  doubtful  whether  any  case*  is  made  against 
Wise.  IIow  far  the  averment  that  Trounstine  "  lawfully 
claiming  under  Wise  and  with  his  authority,"  is  suflElcient 
to  create  a  liability  for  a  test,  is  at  least  very  questionable. 
We  need  not  now  determine  the  Question,  as  we  are  sat 
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isfied,  on  the  whole  case,  the  plaintiff  has  no  right  of  action 
against  the  defendant's  intestate. 

When  the  plaintiff  obtained  his  title  from  Coolidge,  he 
could  not  have  been  ignorant  of  the  true  boundary  line 
of  the  adjacent  premises  on  the  west.  The  wall  then 
standing  wa#evidently  erected  on  the  supposition  that  the 
premises  on  which  it  was  built  were  to  be  measured  sixty- 
five  feet  from  Vine  street,  and  he  could  not,  therefore, 
claim  anything  by  his  occupancy,  on  account  of  an  erro-. 
neous  boundary.  It  was  alike  obligatory  on  all  parties,  if 
the  fact  were  known,  to  regard  it  in  the  light  of  a  mis- 
take rather  than  as  an  estoppel  upon  both.  Nor  would 
the  statute  of  limitations  give  any  additional  privileges, 
since  as  long  before  the  bar,  if  it  could  oe  claimed  it  ever 
existed,  the  boundary  was  deemed  to  be  the  true  one,  and 
nothing  could  have  been  gained  by  mere  acquiescence. 

We  admit  the  rule  that  known  and  established  monu- 
ments control  the  quantity  of  the  estate  granted,  if 
they  have  existed  for  the  term  prescribed  by  the  statute, 
and  in  the  meanwhile  have  been  always  regarded  as  de- 
fining a  division  line;  but  when  the  boundary  is  questioned 
by  such  unequivocal  acts  as  we  find  in  the  record,  the 
proposition  made  by  the  plaintiff  can  not  be  sustained. 

A  disputed  line  may  be  settled  by  the  mutual  con- 
sent of  the  adjacent  proprietors,  if  such  consent  is 
clearly  proved,  and  has  long  been  acted  upon.  But 
there  must  be  no  misapprehension  on  the  part  of  those 
who  determine  the  boundary  as  to  the  state  of  fact  which 
then  exists.  Both  must  be  informed  of  the  true  character 
of  the  matter  in  dispute,  and  when  thus  advised,  con- 
nected with  subsequent  occupation  by  the  agreed  line,  the 
controversy  must  end.  The  parties  have  then  settled  all 
matters  in  dispute.  Where,  however,  a  vendee  fixes  a 
boundary  line  which  coincides  with  the  description  in  his 
deed,  and  afterward  finds  the  description  to  bo  erroneous, 
his  subsequent  re-conveyance  of  the  premises  to  his  gran- 
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tor  under  the  true  description  establishes  the  fact  of  an  er- 
roneous boundary,  which  the  original  grantor  or  his  gran- 
tee will  not  be  permitted  to  dispute. 

In  the  case  before  us,  Coolidge  conveyed  the  premises 
to  Brachman  by  its  true  description,  and  Brachman  with 
the  same  description  granted  to  Wise.  Ile^Jfcllowing  the 
description  used  in  his  deed,  leased  back  the  premises  to 
Brachman,  which,  we  think,  clearly  shows  that  none  of 
the  grantors  supposed  they  had  any  right  beyond  what  had 
been  already  distinctly  defined.  They  must  be  estopped 
to  deny  what  they  have  so  solemnly  admitted.  Any  other 
determination  on  our  part  would  give  to  the  plaintiff 
thirty-four  feet  of  ground,  when  he  claimed  no  more  than 
thirty-three  feet  By  his  deed  from  Coolidge  and  his  con- 
veyance to  Wise. 

On  the  assumption  that  Taounstine  was  the  real  owner 
of  the  ground  upon  which  he  erected  his  east  wall,  he  had 
the  undoubted  right  to  take  possession  of  it  and  appro- 
priate it  to  his  individual  advantage.  The  plaintiff  can 
not  claim  adversely  to  his  own  acts,  and  if  there  is  evi- 
dence to  authorize  us  to  hold  that  the  wail  was  taken  down 
in  a  careful,  skillful  manner,  and  no  injury  was  caused 
other  than  what  would  have  been  the  necessary  result  of 
erecting  the  new  wall,  we  must  apply  the  rule  which  gov- 
erns when  owners  of  party  walls  find  it  proper  for  either 
to  take  down  the  common  structure  in  order  to  rebuild  it. 
Uiecdt  V.  Morris,  10  Ohio  St.  523. 

.  All  the  facts  submitted  to  the  jury  have  been  passed 
upon  by  them,  and  their  finding  upon  the  evidence  is,  in 
our  opinion,  consistent  with  the  law  of  the  case.  And 
neither  in  the  rulings  of  the  court  on  the  questions  sub- 
mitted at  the  trial,  in  the  charge  to  the  jury,  or  in  the  ex- 
clusion or  admission  of  testimony,  do  we  find  any  error. 

Judgment  affirmed. 
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Stephen  W.  "Wilkins  v.  The  Tobacco  Insurance  Co. 

"W.,  the  owner  of  an  insurance  policy,  wrote  to  the  company,  "  Consider 
your  policy,  No.  39,  as  canceled  from  the  18th  inst.  and  make  a  new  pol- 
icy from  that  date  for  one  year,  with  privilege  added,  at  same  rate.'' 
The  company  answered,  "  I  can  not  agree  to  proposed  change,  and  there- 
fore cancel,  pro  rata^  charging  returned  premium."  A  subsequent  loss 
occurred,  prior  to  the  date  of  the  expiration  of  the  original  policy. 

Held,  that  W.'s  letter  was  not  a  cancellation  of  the  policy,  but,  until 
accepted,  a  mere  proposition  so  to  do. 

That  the  proposition  was  indivisible,  and  if  not  accepted  as  a  whole  the 
original  contract  remained  unaltered,  and  W.  was  not  estopped  to  sue 
thereon. 

Case  reserved  from  Special  Term  on  motion  for  new  trial. 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendants  on  the  3d  day  of  July,  1867,  to  one  M. 
Pyne,  by  which  he  was  insured,  in  the  sum  of  $3,000,  upon 
the  steamer  St.  Patrick,  against  all  the  usual  risks  while 
navigating  the  Ohio  and  Mississippi  rivers  below  Cairo, 
during  twelve  mouths  from  the  date  of  the  contract.  The 
policy  was  afterward  assigned  by  Pyne  to  the  plaintiff. 

Two  causes  of  action  are  alleged  in  the  petition.  In  the 
first,  damages  are  claimed  for  a  loss  which  occurred  in  Octo- 
ber, 1868 ;  in  the  second  count  it  is  averred  the  defendants 
are  liable  for  another  loss  which  took  place  on  the  18th  day 
of  April,  1868. 

There  was  no  dispute,  when  the  case  was  tried  in  Special 
Term,  aa^to  the  liability  of  the  defendants  for  the  loss  first 
claimed ;  but  it  was  denied,  when  the  second  loss  occurred, 
there  was  any  contract  of  insurance  in  existence  upon  which 
this  action  could  be  brought,  the  defendants  alleging  that  as 
early  as  November,  1867,  the  policy  was  canceled  by  the 
consent  of  all  parties  in  interest,  and  no  subsequent  liability 
thereon  can  now  be  claimed. 

The  evidence  adduced  by  the  defendants  to  prove  the  fact 
is  contained  in  two  letters — the  one  written  by  the  agent  of 
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the   insured,  dated   St.  Louis,  November  20,  1867,  and 
directed  to  the  secretary  of  the  defendants,  in  these  words : 

"  Please  consider  your  policy,*number  39 — $8,000,  M.  Pyne, 
on  steamboat  St.  Patrick — as  canceled  from  the  18th  inst, 
and  make  a  new  policy  for  $3,000  from  that  date  for  one  year 
at  same  rate,  137,  valuation  $33,750  (fixed  by  our  inspector), 
limit  $22,500,  balance  as  old  policy,  with  privilege  of  Mis- 
sissippi added.  Please  send  policy  and  premium  note,  and 
J  will  collect  amount  due  and  remit  at  once. 

"  Yours  truly,  A.  W.  Howe.'* 

To  this  letter  the  secretary  replied,  on  the  24th  day  of 
November,  1867: 

"Mr.  a.  W.  Howe,  St.  Lours,  Mo.,  Dear  Sir:  Tour  favor 
of  the  20th  inst.  at  hand.  I  can  not  agree  to  the  proposed 
change  in  policy  on  steamboat  St.  Patrick,  and  therefore 
cancel  "pro  rata,"  charging  for  four  and  a  half  months. 
Returned  premium,  $243.75.  Yours  truly, 

"  Samuel  S.  Yourtree,  Secretary.** 

N"o  other  correspondence  then  passed  between  the  parties, 
though  it  is  charged  by  the  defendants  their  secretary  had 
written  a  similar  note  to  the  insured  himself,  directed  to 
St.  Louis,  but  there  is  no  proof  he  ever  received  it  or  knew 
anything  of  the  correspondence  that  had  already  passed  be- 
tween the  secretary  and  Howe.  It  was  also  in  proof  that 
Pyne,  the  insured,  was  not  a  resident  of  St.  Louis  but  of 
Memphis,  and  there  was  no  evidence  that  the  insured,  either 
by  himself  or  his  agent,  Howe,  ever  assented  to  the  act  of 
the  secretary  in  canceling  the  policy,  or  that  they  consid- 
ered it  to  be  canceled,  but,  on  the  contrary,  while  the  policy 
was  still  in  their  possession,  in  the  month  of  April,  1868, 
the  insured  applied  to  the  defendants  for  permission  to  as- 
sign to  a  third  party,  which  was  refused. 

Several  instructions  were  asked  by  the  plaintiff's  counsel 
at  the  trial  below,  some  of  which  were  given  to  the  jury  and 
some  refused;  those  not  given  were  but  the  statement  of  the 
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same  proposition  in  other  forms  contained  in  the  first  in- 
struction asked  by  the  plaintift*.  That  instruction  was  this, 
"That  the  letter  of  November  20,  1867,  by  Ilowe  to  the 
defendant,  contains  a  proposition  to  cancel  the  policy  and 
issue  another  for  the  same  amount,  and  that  the  defendant's 
reply  so  treats  it,  and  is  not  an  assent  to  that  proposition  but 
a  rejection  of  it,  and  does  not,  with  the  letter  first  named, 
constitute  a  new  agreement  and  a  cancellation  of  the  policy 
sued  on." 

This  charge  the  court  refused  to  give,  and  the  jury  found 
for  the  defendants  on  the  second  cause  of  action.  A  motion 
for  a  new  trial  was  made  by  the  plaintiff,  and  the  case  was 
reserved  for  the  opinion  of  the  court  in  General  Term  on 
the  motion. 

Lincoln^  Smithy  Wamock  ^  Stpphens\  for  plaintiff 
JECoadli/j  Jackson  ^  Johnson^  contra. 

Storer,  J.  On  the  case  made  by  the  pleadings  and  the 
evidence,  the  only  question  we  are  now  bound  to  determine 
is  this:  Did  the  letter  of  the  agent  contain  a  simple  request 
to  cancel  the  policy  without  qualification  or  condition,  or  was 
it  a  request  to  change  the  policy  then  existing  by  the  substi- 
tution of  another? 

When  the  letter  was  written  the  contract  of  insurance 
would  not,  by  its  terms,  have  expired  until  July,  1868;  and 
we  might  well  inquire  what  object  would  the  insured  have 
•had  to  release  the  underwriters  from  their  contract  without 
any  benefit  secured  to  himself,  thus  virtually  abandoning  all 
claim  to  a  security,  the  terms  of  which  had  already  been 
agreed  upon,  without  receiving  any  equivalent  in  return. 

On  the  theory  of  the  defendants,  as  argued  by  their  coun- 
sel, the  proposition  made  by  the  agent  authorized  the  de- 
fendants to  release  themselves  from  all  further  liability  at 
once,  leaving  to  their  option  whether  a  new  policy  should  bo 
issued  upon  the  terms  stated  in  the  proposition,  while  the 
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plaintiff,  on  the  other  hand,  claims  it  to  have  been  the  offer 
to  cancel  this  policy,  on  condition  a  new  one  should  issue 
with  the  privilege  of  navigating  the  entire  Mississippi  river 
instead  of  that  portion  of  it  to  which  the  insured  was  already 
restricted. 

If  we  hold  the  proposition  was  single  only,  the  rule  must 
be  applied  that  it  should  be  accepted  by  the  party  to  whom 
it  is  addressed  according  to  its  terms ;  there  must  be  no  qual- 
ification in  the  assent  to  be  given  by  the  other  party,  or  else 
there  can  be  no  mutuality  in  the  agreement.  In  the  lan- 
guage of  Judge  Washington,  in  deciding  the  case  of  Eliason 
v.  HenshaWf  4  Wheaton,  228,  "It  is  an  nndeniable  principle 
of  the  law  of  contracts,  that  the  offer  of  a  bargain  by  one 
person  to  another  imposes  no  obligation  on  the  former  until 
it  is  accepted  by  the  latter  according  to  the  terms  in  which 
the  offer  is  made;  any  qualification  of  or  departure  from  those 
terms  invalidates  the  offer  unless  the  same  be  agreed  to  by 
the  person  who  made  it;  until  the  terms  of  the  agreement 
have  received  the  assent  of  both  parties  the  negotiation  is 
open  and  imposes  no  obligation  on  either."  Following  this 
exposition  of  the  law  Mr.  Parsons,  in  his  work  on  Contracts, 
vol.  i,  746,  very  judiciously  remarks,  **The  principle  may  be 
stated  thus:  The  assent  must  comprehend  the  whole  of  the 
proposition;  it  must  be  exactly  equal  to  its  extent  and  pro- 
visions, and  must  not  qualify  them  by  any  new  matter." 
But  we  need  not  refer  to  the  cases  where  the  doctrine  is  ad- 
mitted without  reservation;  it  would  not  be  a  duty  on  our 
part,  nor  add  to  what  is  an  established  canon  in  the  law  of 
contracts.  We  do  not  regard  the  quotations  from  digests, 
made  frequently  without  order  in  the  arrangement  or  even 
in  the  chronology  of  the  cases  cited,  as  tending  to  improve 
our  legal  perceptions  or  strengthen  the  argument  made 
in  a  cause.  We  presume,  without  hesitatixjn,  that  the  law 
upon  this  poiut  is  not  to  be  doubted,  and  our  duty  is  to  apply 
it  to  the  case  before  us. 

It  is  said  that  if  the  proposition  is  to  be  regarded  as  indi- 
visible, the  silence  of  the  agent  or  the  insured  himself,  after 
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the  act  of  the  defendants  in  annulling,  as  it  is  claimed  they 
did,  their  agreement,  was  evidence  of  their  assent  to  what 
was  done.  Such  might  be  the  effect  of  mere  silence,  where 
a  party  was  bound  by  the  relation  he  bore  to  another  to  ex- 
press his  assent  or  dissent  unequivocally.  It  must  be,  how- 
ever, in  such  a  case  where  an  obligation  is  imposed,  not 
where  the  debtor  informs  his  creditor  that  he  proposes  to 
cancel  or  has  canceled  his  liability,  without  any  equivalent 
being  rendered  in  return.  No  one,  we  think,  would  require 
of  the  creditor  an  express  denial  of  the  right  of  the  debtor 
to  discharge  an  existing  liability  unless  it  might  be  in  lan- 
guage not  altogether  complimentary.  Certainly  the  entire 
omission  to  notice  what  had  been  done  by  the  debtor  could 
not  be  seriously  held  to  create  an  estoppel,  in  manners,  in 
morals,  or  in  law. 

If  we  recur  to  the  alleged  authority  in  the  agent's  letter, 
it  is  clear  to  us  it  must  be  construed  to  confer  the  right  to 
cancel  an  existing  agreement  only  by  substituting  another, 
and  if  the  substitute  was  refused,  while  the  power  is  never- 
theless  claimed  to  discharge  the  contract  absolutely,  the  de- 
fendants have  disregarded  altogether  the  proposition  made 
by  the  plaintiffs  agent,  and  have  acted  wholly  inconsistently 
with  its  terms.  As  has  been  already  stated  there  is  no  evi- 
dence that  the  insured  acted  upon  the  supposition  there  had 
been  a  discharge  of  the  defendants'  liability ;  but  it  would 
seem  the  vessel  still  continued  to  be  navigated  without  any 
new  insurance  in  other  offices,  until  she  was  lost  in  April,  1868. 
Now,  if  the  assumption  of  the  defendants  can  be  sustained, 
the  insured  must  have  been,  during  the  whole  time,  his  own 
underwriter,  while  months  after  the  alleged  cancellation  he 
applied  for  leave  to  assign  the  policy,  manifesting  thereby  he 
had  no  idea  it  did  not  exist;  and  it  must  not  be  forgotten, 
the  evidence  of  the  cancellation  is  to  be  found  only  in  the 
letter  of  the  secretary,  the  original  policy  being  always  re- 
tained by  the  insured. 

We  are  satisfied  there  was  no  evidence  of  the  assent  of 
the  insured  to  the  act  of  the  insurer;  that  any  entry  made  by 
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the  defendants  on  their  books  would  not  justify  them  in 
claiming  it^  as,  if  made  at  all,  it  was  unauthorized  by  the 
insured,  and  could  not  be  offered  as  a  defense  to  the  second 
cause  of  action  in  the  petition. 

We  are  further  of  opinion  the  judge  who  tried  the  cause 
erred  in  refusing  to  give  the  first  instruction,  as  prayed  for 
by  the  plaintiff,  and  that  the  motion  made  in  Special  Term, 
for  a  new  trial,  should  have  been  granted. 


The  CoviNaTON  and  CiNcnmATi  Bridge  Company,  Plaintiff 
in  Error,  v.  L.  H.  Sargent,  Defendant  in  Error, 

In  1856,  S.  subscribed  for  stock  in  the  bridge  company.  By  private  acts 
in  1859  and  1861,  and  the  public  act  of  1865,  the  company  were  author- 
ized to  issue  "  preferred  stock,"  but  did  issue  not  only  "  preferred  stock/' 
but  new  "  common  stock,"  the  old  common  stock  having  been  disposed 
of.  Subsequently  the  company  sued  S.  for  his  unpaid  subscription,  and 
recovered  judgment.  S.  paid  the  judgment,  demanded  his  stock,  and  was 
tendered  shares  of  the  new  issue  of  "  common  stock/'  which  he  refused, 
and  brought  suit  to  recover  what  he  had  paid. 

Ileldf  the  authbrity  granted  to  issue  "  preferred  stock  "  did  not  include  the 
power  to  issue  new  "  common  stock." 

That  as  the  company  had  disabled  itself  without  S.*s  assent  from  deliv- 
ering the  stock  he  had  contracted  for,  he  could  recover  as  on  a  failure  of 
consideration. 

That  the  judgment  in  the  former  suit  did  not  necessarily  determine  the 
matter  in  the  latter,  and  was  no  bar. 

Oa  error  from  Special  Term  to  reverse  a  judgment  ren- 
dered for  the  plaintiff  below.  The  case  appears  fully  in 
the  opinion. 

George  HoadXy  and  Mackoyy  for  plaintiff"  in  error. 

King^  Thompson  ^  Avery,  contra. 

TTagans,  J.  (Taft,  J.  not  sitting.)  In  1856,  Sargent  sub- 
s'.i ibcd  for  five  shares,  $500,  of  stock  in  the  bridge  com- 
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pany,  conditioned  as  to  payment  upon  the  completion  of 
the  bridge.  The  bridge  company  had  then,  by  statute, 
47  Ohio  Laws,  269,  the  power  to  issue  three  thousand 
shares  of  stock.  The  bridge  was  completed  in  January, 
1867,  and  Sargent  was  afterward  sued  on  his  subscription, 
recovery  had,  and  the  money  paid.  In  the  meantime,  the 
company  had*  issued  one  hundred  and  eight  shares  in  ex.- 
cess  of  the  original  three  thousand.  In  1856,  55  Ohio 
Laws,  173,  and  1861,  68  Ohio  Laws,  160,  by  acts  of  the 
legislature  of  Ohio,  concurrent  with  the  legislature  of 
Kentucky,  the  company  issued  "  preferred  stock,"  entitled 
to  a  dividend  of  fifteen  per  cent,  before  the  original  stock 
would  receive  any  dividend,  and  also  issued  ordinary  stock. 
"When  Sargent  paid  the  judgment  for  his  subscription  and 
demanded  his  stock,  the  company  tendered  him  five  shares 
of  this  new  issue  of  ordinary  stock,  the  old  having  all  been 
issued,  which  he  refused  to  receive,  and  brought  this  suit 
to  recover  the  amount  he  had  paid. 

Sargent  claims  that  the  company  should  have  given  him 
preferred  stock  if  any,  and  that  inasmuch  as  the  company 
had  disabled  itself  from  giving  him  the  stock  for  which  he 
had  subscribed,  he  was  not  bound  to  take  any  other,  and 
was  entitled  to  recover  as  upon  a  failure  of  consideration. 
3Ios€S  V.  McFarlariy  2  Burr,  1012;  Keys  v.  Harwoodj  2  Man. 
G.  &  S.  905.  The  acta  of  1858  and  1861  referred  to,  with- 
out calling  special  attention. to  them;  seem  to  us  to  be  un- 
constitutional, under  article  13,  section  1,  of  the. constitu- 
tion of  Ohio,  though  it  seems  their  provisions  were  ac- 
cepted by  the  stockholder.  Atkinson  v.  W.  Sf  C.  JR,  R,  Co.y 
15  Ohio  St.  21. 

This  legislation  was  evidently  regarded  as  unconstitu- 
tional, for. in  1865,  S.  &  S.  200,  the  legislature  of  Ohio 
passed  a  general  act  authorizing  any  bridge  company  here- 
tofore incorporated  to  bridge  the  Ohio  river,  to  increase  its 
stock  to  two  million  dollars  by  the  vote  of  a  majority  of 
the  stockholders,  and  "  to  make  such  increased  stock  pre- 
ferred stock,"  providing  for  dividends  of  fifteen  per  cent 
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thereon  before  the  payment  of  any  dividends  on  the  non- 
preferred  stock.  The  provisions  of  this  act  were  accepted 
by  a  majority  vote  of  the  stockholders,  but  without  Sar- 
gent's assent,  for  he  was  not  a  stockholder,  and  was  ex- 
cluded from  voting  by  the  statute,  nor  did  he  assent  to  the 
acceptance  of  the  previous  acts.  This  act  of  18G5  cured, 
it  is  claimed,  the  previous  invalid  legislation,  and  made  the 
non-preferred  stock,  as  well  as  the  preferred  issued  under 
the  acts  of  1858  and  1861,  valid;  or  that,  at  least,  the 
company,  under  the  act  of  1865,  had  the  right  to  issue 
non-preferred  as  well  as  preferred  stock.  At  all  events, 
the  company  so  construed  the  act,  and  issued  a  large 
amount  of  ordinary  as  well  as  preferred  stock,  and  it  was 
this  ordinary  stock  which  the  company  tendered  to  the 
defendant  in  error  and  he  refused  to  take.  But  a  careful 
reading  of  the  act  does  not  satisfy  us  that  either  of  these 
constructions  are  authorized.  The  power  to  make  the  in- 
crease of  stock  preferred  stock  does  not  include  the  power 
to  issue  partly  preferred  and  partly  non-preferred  stock. 
The  fact  was,  therefore,  that  at  the  time  of  the  demand 
and  tender  the  company  had  no  old  stock,  and  could  not 
comply  with  the  demand  made  by  the  defendant  in  error. 
By  the  issue  of  the  preferred  stock,  which  was  equivalent 
to  a  first  mortgage  on  the  company's  earnings,  the  com- 
mon or  old  stock  was  made  of  comparatively  small  value. 
It  is  not  necessary  to  discuss  the  question  whether  Sargent 
would  have  been  bound  to  take  the  old  stock  if  the  com- 
pany had  any  to  give  him. 

But  it  is  said  that,  at  most,  Sargent  is  entitled  to  recover 
only  the  market  value  of  the  old  stock  at  the  time  of  the 
demand,  which  the  testimony  shows  was  twenty  per  cent, 
of  its  par  value.  But  the  company  has  no  old  stock.  Be- 
sides, the  testimony  clearly  shows  that  the  company  had 
disabled  itself  from  performing  its  part  of  the  contract, 
without  his  assent,  and  ought  not  be  allowed  to  take  ad- 
vantage of  its  own  wrong.  It  seems,  therefore,  to  us  a 
case  for  a  recovery  as  on  a  failure  of  consideration. 
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But  it  is  finally  urged  that  the  record  of  the  suit  wherein 
a  recovery  was  had  against  Sargent  for  the  subscription 
price  of  the  stock,  precludes  a  recovery  here;  that  the 
whole  matter  is  res  adjudicata,  and  that  this  is  substantially 
an  attempt  to  prosecute  a  writ  of  error  to  the  judgment  in 
that  case.  It  is  said  that  if  Sargent  knew  of  the  claim 
upon  which  he  seeks  a  judgment  here  at  the  time  of  the 
litigation  in  that  suit,  and  did  not  plead  it,  he  has  waived 
it,  and  if  he  did  not  know  it  he  must  bring  his  action  for 
a  new  trial.  Code,  sec.  301;  2  S.  &  C.  1033;  Reynolds  v. 
Siansbury,  20  Ohio,  844. 

But  we  are  not  impressed  with  the  soundness  of  that 
suggestion  in  looking  into  the  record  of  that  case.  Sar- 
gent might  well  suppose,  ex  cequo  et  bonOy  that  the  com- 
pany would  issue  preferred  stock  to  him,  even  though  he 
might  have  known  of  the  overissue  of  the  old  stock. 
And  when  he  had  paid  the  subscription,  and  his  demand 
was  made  and  not  complied  with,  the  parties  stood  upon 
that  which  occurred  after  the  judgment,  and  upon  the  new 
relations  thus  created.  Besides,  the  actual  point  at  bar 
was  not  raised  in  that  case,  and  not  necessarily  tried  and 
determined,  and  this  must  have  been  the  case  to  make 
that  judgment  conclusive.  De  Gray,  C.  J.,  so  laid  down 
the  law  in  the  Duchess  of  Kingston's  case^  20  How.  St. 
Trials,  538,  and  our  Supreme  Court  has  adopted  the  same 
rule  in  Love  v.  Trumany  10  Ohio  St.  45.  Says  Lord  De  Gray 
in  the  case  above  cited,  "Neither  the  judgment  of  a  con- 
current nor  exclusive  jurisdiction  is  evidence  of  any  mat- 
ter which  came  collaterally  into  question,  though  within 
their  jurisdiction,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  the 
judgment."  But,  as  we  have  seen,  this  action  is  founded 
upon  what  occurred  after  judgment,  and  could  not  be  a 
reason  for  a  new  trial  in  that  case.  The  propriety  and  va- 
lidity of  that  judgment  is  not  drawn  in  question,  and,  in- 
deed, could  not  be  in  this  proceeding,  but  the  defendant  in 
error  in  this  case  is  bound  to  abide  by  it. 
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"We  do  not  see  how  the  plaintiff  in  error  is  helped  by 
the  fact  that  the  legislature  of  Kentucky  is  authorized 
specially  to  legislate  amendments  to  the  charter  of  the 
bridge  company,  in  reference  to  the  preferred  and  ordi- 
nary stock,  which  was  claimed  to  be  followed  by  the  leg- 
islature in  Ohio.  The  bridge  company  can  not  afford  to  ad- 
mit that  either  State  separately  can  alter  or  amend  its  char- 
ter or  powers.  Besides,  the  acceptance  by  the  stockhold- 
ers of  the  act  of  the  Ohio  legislature  of  1865  precludes  the 
company  from  denying  the  jurisdiction  of  the  constitution 
and  laws  of  Ohio  as  to  its  corporate  powers. 

Judgment  below  for  the  defendant  in  error  will  be  af- 
firmed. 


Aaron  Yan  Camp  v.  Henry  O.  Gilbert. 

Suit  brought  on  receipt  given  by  V.  to  G.  for  money  to  be  invested  in 
stocks,  and  *'  to  manage  the  same  as  my  own/'  with  Y.'s  knowledge.  G. 
invested  the  money,  with  an  equal  amount  of  fats  own,  in  a  "pool," 
where  nearly  the  whole  was  lost,  and  on  a  settlement  with  their  brokers 
an  equal  dividend  was  paid  to  each,  accepted,  and  no  exception  taken  by 
V.  at  the  time. 

Heldj  v.  could  not  render  G.  liable  for  the  money^  advanced 
• 

This  case  was  tried  on  submission  to  the  court  at  Special 
Term,  when  the  issues  were  found  for  the  defendant.  A 
motion  for  a  new  trial  was  made,  and  the  case  on  the 
motion  reserved  to  General  Term. 

The  action  was  brought  to  recover  a  large  sum  of  money, 
which  was  alleged  as  due  from  the  defendant  to  the  plain- 
tiff, on  a  transaction  which  is  explained  by  the  following 
writing : 

"  New  York,  November  3, 1864. 

"Received  of  Dr.  A.  Yan  Camp  twenty  thousand  dollars, 
to  be  invested  in  Cleveland  and  Pittsburg  Railroad  stock 
for  his  benefit.     The  above  amount  of  money  I  have  loft 


APRIL  TERM,  1871.  859 

Van  Gamp  v.  Uilbort. 

« 

with  Messrs.  Mills,  Knickerbocker  &  Co.,  where  the  stock 
is  to  be  purchased  and  sold,  which  purchase  and  sale  I  am 
to  manage  the  same  as  I  do  my  own. 

"  Signed,  H.  O.  Gilbekt." 

It  was  alleged  in  the  petition  that  the  defendant  did  not, 
nor  has  he  ever  complied  with  his  agreement,  but,  on  the 
contrary,  has  neglected  to  do  so,  and  is  now  indebted  to 
the  plaintiff  in  the  sum  he  received  from  him. 

The  defendant  answered,  denying  all  indebtedness,  and 
moreover  averred  that  the  money  paid  to  him  by  the 
plaintiff  was  deposited  with  Mills,  Knickerbocker  &  Co., 
stock  brokers  in  If  ew  York,  for  the  purpose  stated  in  the 
receipt,  who  purchased  and  resold  from  time  to  time  the 
stock  described,  with  the  knowledge .  and  consent  of  the 
plaintiff,  who  was  fully  aware  of  the  facts.  Afterward,  in 
May,  1865,  the  brokers  referred  to  rendered  a  detailed 
statement  of  their  purchases  and  sales  to  the  plaintiff'  and 
defendant,  which  was  a  just  and  true  account  of  their 
dealings  with  the  parties,  and  on  that  day  all  moneys  due 
to  both  plaintiff'  and  defendant  were  paid  to  them  by  the 
said  brokers,  to  the  ascertained  amount  of  $1,273.25  each, 
this  payment  closing  the  whole  transaction.  That  no  ex- 
ception was  taken  to  the  account  by  the  plaintiff,  and 
from  that  time  until  the  bringing  of  this  suit  the  de- 
fendant did  not  know  that  the  settlement  was  questioned 
or  excepted  to  by  the  plaintiff*.  This  i&  averred  to  have 
been  the  only  transaction  between  the  plaintiff  and  de- 
fendant. 

/.  J.  Miller^  for  plaintiff. 

C.  -D.  Coffin,  contra.  * 

Stoker,  J.  We  are  asked  to  grant  a  new  trial  on  the 
ground  of  "  newly  discovered  evidence,"  and  because  the 
finding  of  the  court  below  for  the  defendant  was  not 
sustained  by  the  evidence  and  was  contrary  to  law. 
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A  brief  history  of  the  case,  as  we  glean  it  from  the 
testimony  in  the  record,  is  that  the  Xew  York  brokers 
referred  to  held  a  "pool,"  so  called  in  Wall  street  par- 
lance, in  which  large  sums  had  been  and  were  to  be 
invested  for  the  purchase  and  sale  of  Cleveland  and 
Pittsburg  Railroad  stock,  which  at  one  time  represented 
between  three  and  four  hundred  thousand  dollars.  In  this 
investment  a  number  of  persons  engaged,  residents  not 
only  of  New  York,  but  of  Cincinnati  and  Chicago,  of  all 
which  the  plaintiff  seems  to  have  been  well  advised,  and 
was  willing  to  risk  his  money  in  the  adventure;  this 
adventure  being  the  purchase  of  the  stock  already  de- 
scribed, and  its  resale  from  time  to  time  at  the  option  of 
the  contributors  to  the  fund  invested.  A  large  sum  was 
at  hazard,  and,  as  usual  in  such  transactions,  the  financial 
thermometer  was  closely  watched,  to  take  every  advantage 
of  every  rise  or  fall  m  the  market  to  purchase  and  sell 
with  profit.  The  plaintiff  knew,  it  is  evident,  how  the 
afi'air  was  being  conducted,  and  trusted,  with  all  who  held 
shares  in  the  "  pool,"  to  future  good  fortune,  and  all  were 
alike  deceived  in  the  result.  On  a  detailed  statement,  which 
the  evidence  assures  us  was  accurately  made  and  furnished 
to  both  plaintiff  and  defendant,  it  was  ascertained  there 
was  due  each  of  them  $1,273.25,  which  was  paid  on  May 
4, 1865,  and  the  following  receipt  signed  by  the  parties : 

"The  above  account  has  been  examined  and  adjusted 
and  is  found  correct,  and  is  hereby  settled  by  the  payment 
to  A.  Van  Camp  of  $1,273.25,  and  the  transfer  to  the  gen- 
eral account  on  Mills,  Currie  &  Co.'s  books  to  H.  0.  Gilbert 
of  $1,273.25." 

This  memorandum  was  signed  by  both  the  plaintiff  and 
defendant,  without  any  protest  or  complaint,  so  far  as  the 
evidence  discloses  their  conduct  at  the  time.  This  was  in 
1865,  and  no  demand  was  made  of  any  further  sum,  on 
account  of  error  or  mistake  in  the  settlement,  until  this 
action  was  brought  in  June,  1869.     This  singular  delay 
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has  not  been  explained,  and  during  the  whole  period  the 
defendant  has  been  within  the  reach  of  process  in  New 
York  and  Cincinnati. 

There  is  no  question  of  law  presented  in  the  case  to  be 
passed  upon.  The  determination  of  the  whole  controversy- 
depends  entirely  upon  the  facts  proved,  and,  after  a  con- 
sideration of  the  evidence  submitted  to  us,  we  find  no 
difficulty  in  arriving  at  the  same  conclusion  with  the 
judge  at  Special  Term.  We  are  satisfied  the  prepon- 
derance of  testimony  can  lead  to  no  other  conclusion. 
"We  can  not  shut  our  eyes  to  the  fact  that  he,  who  was 
bound  by  his  contract  with  Van  Camp  "  to  manage  pur- 
chases and  sales  of  the  stock  in  the  same  manner  he  did 
his  own,"  not  ohly  did  invest  in  the  */pool"  the  same 
amount  of  his  own  money  as  of  the  plaintiff's,  but  has 
also  sustained  a  similar  loss,  and  been  content,  in  adjusting 
accounts  with  the  brokers,  to  receive  the  same  amount  that 
was  paid  the  plaintiff.  We  are  all  of  opinion  that  the 
plaintiff  has  no  right  of  action  against  the  defendant,  and 
that  the  motion  for  a  new  trial  be  overruled  and  j  udgment 
entered  for  defendant. 


N.  Harris  v.  The  .^tna  Insurance  Company. 

A  policy  Insures  a  person  against  loss  or  damage  by  fire,  to  the  amount  of 
$5,000,  for  the  term  of  one  year,  on  his  merchandise,  hazardous  or  not 
hazardous,  and  on  his  machinery,  tools,  and  fixtures,  contained  in  the 
five-story  brick  building  occupied  by  him  as  a  tobacco  factory  and  ware- 
house. Nob.  19  and  21,  situated  on  the  west  side  of  Hammond  street,  be- 
tween Third  and  Fourth  streets,  in  Cincinnati ;  adding  that  the  premises 
were  heated  by  a  furnace  in  the  cellar,  and  connected  with  the  building 
by  wooden  bridges  from  the  upper  story ;  and  that  the  premises  were  oc- 
cupied as  a  tobacco  factory. 

Bddf  that  parol  evidence  was  admissible  to  show  that  a  room,  connected  by 


862        SUPERIOR  COURT  OP  CINCINNATI. 


Harris  v.  ^tna  Insurance  Go. 


wooden  bridges  with  the  main  building  and  used  as  part  of  the  tobacco 
factory,  was  included  in  the  premises  described. 

Cbx,  Burnett  ^  Follett  and  Geo.  E.  Pughy  for  plaintiff. 
Hoadly  ^  Johnson^  for  defendant.    ■ 

•Taft,  J.  This  case  comes  up  on  a  petition  in  error,  and 
the  plaintitf  in  error  was  plaintiff*  below. 

The  suit  was  for  a  loss,  under  a  policy  of  insurance,  upon 
certain  merchandise,  machinery,  tools,  and -fixtures.  There 
is  no  dispute  about*  the  loss  or  the  amount  of  the  loss;  but 
the  question  is,  whether  the  policy  included  the  property 
lost.  It  consisted  of  tobacco,  situated  in  the  fifth  story  of 
a  building  on  Main  street,  which  was  used  by  the  plaintifi* 
in  connection  with  a  five-story  brick  building  fronting  on 
Hammond  street,  the  connection  being  by  wooden  bridges 
across  an  area. 

The  policy  "insured  C.  W.  Roback  against  loss  or  dam- 
age by  tire,  to  the  amount  of  $5,000,  for  the  term  of  one 
year,  on«his  merchandise,  hazardous  or  not  hazardous,  and 
his  machinery,  tools,  and  fixtures,  contained  in  the  five-story 
brick  building  occupied  by  him  as  a  tobacco  factory  and  ware- 
house, Nos.  19  and  21,  situated  on  the  west  side  of  Ham- 
mond street,  between  Third  and  Fourth  streets,  in  Cincin- 
nati, Ohio.  The  above  premises  heated  by  a  furnace  in  the 
cellar  and  connected  with  the  building  by  wooden  bridges 
from  the  upper  story.    May  30, 1867." 

"  The  above  premises  are  occupied  as  a  tobacco  factory. 
March  12, 1868." 

The  plaintiff,  Harris,  has  become  entitled  to  the  right  of 
Roback  under  this  policy.  The  Main-street  building  was 
burnt,  and  the  tobacco  of  the  insured,  which  was  in  the  fifth 
story,  was  lost 

The  answer  denies  that  the  defendant  insured  any  prop- 
erty of  the  plaintiff  at  any  other  place  than  at  Nos.  19  and 
21,  on  the  west  side  of  Hammond  street,  and  denies  any  loss 
of  property  insured  by  the  defendant. 
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The  plaintiff  proposes  to  prove,  and  it  was  admitted  that 
it  could  be  proved,  that  whdu  the  policy  of  insurance  was 
obtained,  the  tobacco  in  the  fifth  story  of  the  Main  street 
building  was  shown  to  the  agent  of  the  defendant  as  part 
of  the  subject  of  insurance,  and  that  a  surveyor  on  behalf 
of  the  defendant  examined  it  all,  including  that  in  the  fifth 
story  of  the  building  on  Main  street,  which  was  occupied  as 
part  of  the  factory  and  warehouse  by  the  insured,  and  that 
the  said  fifth  story  was  used  entirely  and  exclusively  in  con- 
nection with  the  said  five-story  building  as  a  part  of  said 
factory  and  warehouse,  and  was  accessible  only  by  and 
through  its  connection  with  said  five-story  brick  building 
fronting  on  Hammond  street. 

The  judge,  at  Special  Term,  ruled  out  the  evidence  as 
inconsistent  with  the  written  description  in  the  policy,  and 
instructed  the  jury  that  the  plaintiff  was  not  entitled  to  re- 
cover for  the  loss;  to  which  the  plaintiff  excepted. 

The  question  is,  whether  the  merchandise  in  the  fifth  story 
of  the  Main-street  building  was  covered  by  the  policy  under 
the  circumstances,  and  whether  this  evidence  was  competent. 
First,  does  the  description  in  the  policy  necessarily  include 
the  tobacco  in  the  fifth  story  of  the  Main-street  building 
without)*  the  parol  testimony  to  explain  the  surroundings 
of  the  subject  of  the  contract;  and,  secondly,  if  not,  does  it 
so  necessarily  exclude  this  tobacco  that  no  parol  testimony 
can  show  that  it  was  included?  The  language  can  not  be 
changed  by  parol  evidence;  but  by  parol  or  verbal  testi- 
mony the  jury  or  the  court  may  be  aided  in  ascertaining  in 
what  sense  the  words  were  actually  used. 

It  is  obvious  that  this  property,  in  the  fifth  story  of  the 
Main-street  building,  would  not  be  held  to  be  necessarily 
included  in  the  description  as  part  of  the  merchandise, 
machinery,  and  tools  in  the  five-story  building  without  the 
aid  of  parol  proof  to  explain  its  connection  with  it.  Nor 
do  we  think  that  the  language  of  the  description  necessar- 
ily excludes  property  in  a  room  opening  into  or  connected 
with  the  five-story  brick  building,  as  this  is  shown  to  have 
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been.  The  consequence  is  tl)at  we  think  that  the  evidence  was 
competent.  This  is  one  of  the  cases  in  which  a  written  con- 
tract, which  is  to  be  construed  in  the  light  of  the  circumstances 
appearing  in  evidence,  may  be  construed  even  by  the  jury,  un- 
der the  direction  of  the  court.  And  it  is  proper  for  us,  now 
that  the  statement  of  the  proof  is  before  us,  to  go  farther  and 
say  that  in  our  opinion  the  fifth  story  of  the  Main-street 
building  was,  by  a  fair  construction  of  the  language  of  the 
policy,  included  in  the  "five-story  brick  building  occupied 
by  him  as  a  tobacco  factory  and  warehouse,  Nos.  19  and  21, 
situated  on  the  west  side  of  Hammond  street."  Nor  is  this 
construction  inconsistent  with  subsequent  expression  in  the 
description,  viz :  **Tbe  above  premises  heated  by  a  furnace  in 
the  cellar,  and  connected  with  the  building  by  wooden  bridges 
from  the  upper  story."  The  building  on  Main  street  had 
not  been  mentioned  or  alluded  to  in  any  way,  so  as  to  require 
or  even  justify  our  construiug  the  word  "building"  as  refer- 
ri-ng  to  the  Main-street  building.  The  only  building  known 
to  the  description  was  "  the  five-story  brick  building  occupied 
by  the  insured  as  a  tobacco  factory  and  warehouse,  Nos.  19 
and  21,"  etc.  The  sentence  may  not  be  correct  in  form,  but 
nevertheless  we  take  the  word  "building"  to  refer  to  the 
the  same  premises  intended  in  the  preceding  senteAce;  and 
the  language  must  be  taken  to  indicate  that  the  premises  were 
not  all  within  the  walls  of  the  building,  but  that  some  part 
of  them  were  connected  with  it  by  wooden  bridges.  There 
was  an  evident  ellipsis,  which  might  be  supplied  thus,  "  Part 
of  the  above  premises  are  connected  with  the  main,building 
by  wooden  bridges;"  or,  "the  above  premises  are  connected 
by  wooden  bridges  from  the  upper  story  of  the  building." 
Nor  do  we  think  it  would  be  going  beyond  the  authorities  in 
like  cases,  upon  such  evidence,  to  reject  the  words  "  with 
the  building,"  and  read  it  simply,  "  the  above  premises  are 
connected  by  wooden  bridges  from  the  upper  story." 

Upon  the  whole,  we  think  that  a  man  knowing  the  facts 
as  they  existed  at  the  time  to  which  we  have  referred,  and 
reading  the  policy  in  the  light  of  them,  would  naturally  in- 
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elude  the  tobacco  in  the  fifth  story  of  the  Main-street  build- 
ing as  part  of  tbe  insured  premises.  If  such  would  be  the  case 
we  do  not  think  it  necessary  that  the  plaintiff  should  be  put 
to  the  risk  of  losing  his  insurance  by  failing  to  show  a  mu- 
tual mistake  in  a  suit  for  a  reformation  of  the  contract  If 
it  may  be  read  so  as  to  include  the  tobacco  as  it  stands,  and 
if  the  circumstances  under  which  the  contract  was  made 
require  us  so  to  read  it,  we  think  they  may  be  showu  by 
parol'  evidence. ' 

The  judgment  will  be  reversed. 


E.  0.  Hurd  &  Co.  v.  J.  C.  French. 

A  new  trial  will  be  granted  on  the  ground  of  newly-diBcovered  evidence, 
where  it  is  not  multiplication  of  evidence  to  facts  already  investigated^  or 
addition  to  other  facts  of  the  same  general  nature. 

Reserved  to  General  Term  on  motion  for  a  new  trial, 
made  by  plaintiffs  below. 
The  case  is  fully  contained  in  the  opinion 

StaUo  ^  KittredgSj  for  plaintiffs. 

Geo.  H.  PencUeton  and  Bradstreet,  contra. 

Haoans,  J.  This  is  an  action  to  recover  $5,650  and  interest, 
a  claim  on  for  damages  for  breach  of  a  contract  to  pay  a  mar- 
gin on  565  bales  of  cotton  consigned  by  the  defendant  to 
the  plaintiffs. 

It  appears  that  the  plaintiffs  advanced  $75,000  on  the  ship- 
ment^ which  was  its  cost;  and  it -was  agreed  when  the 
advances  were  made,  as  the  plaintifis  claimed,  that  if,  at 
any  time  before  the  cotton  was  sold,  it  should  decline  two 
cents  a  pound,  the  defendant  should  pay  the  amount  sued 
for  as  a  margin,  and  the  plaintifis  should  hold  it  subject  to 
his  order.  The  cotton  did  decline  more  than  two  cents  a 
pound,  the  defendant  failed  to  make  good  the  margin,  and 


866        SUPERIOR  COURT  OF  CIKCINITATL 

Hurd  &  Co.  V.  French. 

the  plaintiffs  sold  the  cotton,  and  a  loss  on  the  shipment  en- 
sued. The  plaintiffs  sued  out  an  attachment  and  levied  on 
other  property  sufficient  to  secure  the  alleged  damages.  The 
plaintifis'  case  stood  on  the  contract  and  the  breach  of  it; 
and  without  waiting  to  sell  the  cotton  and  suffer  the  loss 
they  brought  this  suit. 

The  statement  of  the  contract  by  one  of  the  plaintifife  on 
the  trial  before  the  jury  was  contradicted  by  the  defendant. 
There  were  statements  by  another  witness,  as  well  as  tele- 
grams and  correspondence,  all  of  which  tended  to  corrobo- 
rate the  claims  of  the  respective  parties,  so  that  the  question 
of  contract  or  no  contract  went  to  the  jury  upon  the  weight 
of  the  evidence,  which  was  pretty  evenly  balanced. 

Among  other  items  of  testimony,  it  was  shown  that  the 
defendant  gave  his  deposition  in  the  cause  at  Nashville, 
Tonn.,  which,  before  the  certificate  of  the  officer  was  attached 
to  it,  was  destroyed  by  the  defendant  as  be  orally  stated  on 
the  trial;  and  neither  the  defendant  nor  the  attorney  for 
either  party,  nor  the  officer  who  took  it,  was  able  to  state  its 
contents. 

The  plaintiffs  took  the  depositions  of  the  attorney  of  the 
defendant  and  of  the  officer  who  took  the  lost  deposition  of 
the  defendant,  and  they  both  stated  substantially  as  men- 
tioned above,  and  also  stated  that  French  was  drunk  at  the 
time;  and  also  had,  at  the  trial,  the  letter  of  their  own  attor- 
ney, in  Nashville,  who  was  present  when  the  lost  deposition 
was  taken,  stating  that  he  knew  nothing  further  about  said 
deposition  than  that  it  had  been  taken,  and  that  he  kept  no 
notes  of  the  testimony  of  French,  supposing  that  the  officer 
had  forwarded  it  to  the  clerk  of  this  court. 

In  this  state  of  the  testimony  the  jury  brought  in  a  ver- 
dict for  the  defendant,  and  the  plaintiffs  moved  for  a  new 
trial  upon  several  grounds,  among  others  on  that  of  newly- 
discovered  evidence.  In  support  of  the  motion  on  this  ground 
they  produced  the  letter  alluded  to,  of  their  attorney  at  Nash- 
ville, and  also  the  affidavit  of  one  of  the  plaintiffs,  that  the 
first  they  knew  of  the  destruction  of  the  deposition  by  French 
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was  his  own  statement  on  the  trial,  and  that  they  were  pre- 
vented from  taking  the  testimony  of  their  Nashville  attor- 
ney by  his  letter  to  them,  referred  to,  whereby  they  were  led 
to  believe  that  their  attorney,  like  the  defendant's  attorney 
at  ITashville,  and  the  officer  who  took  the  deposition,  knew 
nothing  of  its  contents.  They  also  produce  the  affidavit  of 
their  Nashville  attorney,  who  was  present  when  the  defend- 
ant's deposition  was  taken,  that  French's  statements  (setting 
them  forth  in  detail),  in  that  deposition,  part  of  which  French 
wrote  and  then  signed  it,  corroborated  the  plaintiff's'  claim,  at 
which  he  was  sarprised,  as  those  statements  did  not  sustain 
the  defendant's  position.  The  affiant  excuses  himself  for  not 
making  these  statements  in  his  letter  to  the  plaintiff',  because 
he  kept  no  notes  of  French's  testimony  and  because  his 
recollection  is  more  imperfect  than  if  he  had  done  so,  and 
therefore  did  not  attempt  it. 

In  view  of  the  condition  of  the  evidence  before  the  jury, 
the  newly-discovered  testimony  of  the  Nashville  attorney 
becomes  highly  important,  and  the  party  ought  to  have  the 
benefit  of  it  unless  it  be  merely  cumulative,  it  being  other- 
wise unobjectionable.  The  rule,  as  stated  in  Waller  v.  Graves^ 
20  Conn.  305,  cited  by  this  court  in  Patrick  v.  Merrill  ^  Co. 
at  a  previous  term,  and  also  with  approval  in  Gandolfo  v. 
The  State,  11  Ohio  St.  119,  leaves  no  doubt  in  our  minds 
that  this  testimony  is  within  it.  "The  evidence,  newly  dis- 
covered, brings  to  light  new  and  independent  truth  of  a  dif- 
ferent character,  although  it  tends  to  prove  the  same  ground 
of  claim  before  insisted  on."  It  is  not  multiplication  of  evi- 
dence to  facts  already  investigated,  or  addition  to  other  facts 
of  the  same  general  nature. 

We  think  the  legitimate  effect  of  such  evidence  will  be  to 
require  a  different  verdict,  Ludlow's  heirs  v.  Park,^  Ohio,  5; 
or  rather,  if  received,  the  most  obvious  justice,  and  if  re- 
jected, the  most  palpable  injustice,  will  be  done.  Barker  v. 
French,  18  Vt.  360. 

Motion  for  a  new  trial  will  be  granted,  and  cause  re- 
manded. 
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Andrew  Ebkenbbbcher  v.  J>.  K.  Este,  The  Cmr  of  Cin- 
cinnati, ET  AL. 

Where  it  Is  apparent  that  the  injury  to  the  p1a!ntiff*8  rights  had  all  been 
done  bj  the  acta  of  others  than  the  defendants  before  suit,  an  injunction 
will  not  lie  to  restrain  them  from  acts  which  will  work  no  injury. 

An  alleged  injury  to  the  bare  right  of  navigating  the  basin  of  a  canal, 
which  is  doubtful,  and  which  has  been  rendered  impossible  or  of  no  value 
by  the  acts  of  others  than  the  defendants,  is  damnum  absque  injuria,  and 
the  remedy  by  injunction  unwarranted — ^the  injury  which  the  party  ap- 
prehends must  be  real. 

Where  this  alleged  right  has  been  lost  by  non-user  or  lapse  of  time,  an  ao- 
tion  by  injunction  to  restrain  apprehended  injury  thereto  can  not  be 
maintained. 

Reserved  to  Special  Term  on  the  pleadings,  demnrrers, 
and  motions  to  strike  oat|  which  are  set  out  fully  in  the 
statement. 

C.  jD.  Coffin  and  McGuffeyy  MorriU  ^  Strunk,  for  plain- 
tiff. 

Walker^  City  Solicitor,  and  Matthews  ^  Ramsey ,  for  de- 
fendants. 

The  questions  in  this  cause  arise  upon  the  pleadings, 
which  are  very  voluminous.  The*  petition  alleges  that  be- 
fore July  5, 1831,  the  Bank  of  the  United  States  was  the 
owner  in  fee  of  a  large  tract  of  land,  and  granted  to  the 
State  of  Ohio,  for  the  use  of  the  canal  fund,  a  lot  of  land 
on  the  east  side  of  plaintifi's  lot ;  that  on  that  day  the  bank 
conveyed  to  Clark  Williams,  in  fee,  the  lot  now  owned  by 
plaintiff,  described  as  follows :  "  All  that  lot  of  land  in  the 
city  of  Cincinnati,  part  of  out-lot  fTo.  3,  the  northeast 
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corner  of  Broadway  and  Eighth  streets,  fronting  on  the 
north  side  of  Eighth  street,  two  hundred  and  seventeen  and 
one-half  feet  and  extending  back  northerly  fifty-six  feet  to  the 
line  of  an  old  post  and  rail  fence,  *  *  *  bounded  south  by 
Eighth  street,  west  by  Broadway,  north  by  the  line  of  said 
old  fence,  and  east  by  a  lot  lately  conveyed  to  the  State  of 
Ohio  for  the  use  of  the  canal  fund,  excepting  and  reserving 
a  water-way  or  race  of  twelve  feet  in  width  along  the  north 
side  of  said  lot  of  land  from  Broadway  to  said  lot  of  land 
granted  to  the  State  of  Ohio,  so  as  to  admit  the  free  pas- 
sage of  wat^r  along  the  whole  length  of  said  race  or 
water-way,  but  over  which  the  grantee  in  this  deed,  his 
heirs  or  assigns,  will  have  the  right  of  building  in  a 
reasonable  way,  not  obstructing,  however,  in  any  shape  the 
free  passage  of  the  water. 

"  It  is  further  understood  and  stipulated  with  the  said 
Clark  Williams,  his  heirs  and  assigns,  that  the  said  race 
or  water-way,  from  Broadway  west  and  north,  is  to  remain 
open  for  boats,  etc.,  the  width  from  Broadway  west,  half  way 
to  Sycamore  street,  to  be  twelve  feet,  and  from  thence 
north  to  Tenth  street  the  width  to  be  forty  feet  or  upward, 
and  from  thence  to  the  canal  to  be  twenty  feet  wide,  the 
extent  of  the  privilege  hereby  granted  being  that  the 
said  Clark  Williams,  his  heirs  or  assigns,  may,  in  common 
with  others,  pass  boats  along  said  water-way  from  the 
canal  south  and  east  to  Broadway ;  being  part  of  the  same 
property  which  was  conveyed  to  the  president,  directors, 
and  company  of  the  Bank  of  the  United  States  by  deeds 
from  the  executors  of  George  N.  Hunt  and  others,  dated  1st 
January,  1829,  recorded  in  book  No.  29,  page  471,  andrfrom 
the  executor  of  Abijah  Hunt,  dated  16th  February,  1829, 
recorded  in  book  No.  29,  page  470,  as  will  more  fully  and 
at  large  appear,  on  reference  being  had  thereto,  of  the 
records  thereof  in  the  county  of  Hamilton,  in  the  State  of 
Ohio,  together  with  all  and  singular  the  improvements, 
ways,  water-courses,  rights^  privileges,  hereditaments,  and 
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appurtenances  whatfeoever,  to  the  said  hereby  granted 
premises  belonging,  or  in  any  wise  appertaining  ;  and  the 
reversions  and  remainders,  rents,  issues,  and  profits  thereof; 
and  also  all  the  estate,  right,  title,  interest,  property,  claim 
and  demand  whatsoever  of  the  said,  the  president,  direct- 
ors, and  company  of  the  Bank  of  the  United  States,  in 
law  or  equity  or  otherwise  howsoever,  of,  in,  to,  or  out  of 
the  same ;  to  have  and  to  hold  the  said  lot  of  land,  of 
fifty-six  feet  wide,  by  two  hundred  and  seventeen  and  a 
half  feet  long  (reserving  the  water-way  as  aforesaid), 
hereditaments,  and  premises  hereby  granted,  or  intended 
so  to  be,  with  the  appurtenances,  unto  the  said  Clark 
Williams,  his  heirs  and  assigns,  to  the  only  proper  use, 
benefit,  and  behoof  of  the  said  Clark  "Williams,  his  heirs 
and  assigns  forever.  And  the  said  president,  directors, 
and  company  of  the  Bank  of  the  United  States  do  hereby 
covenant  and  agree,  to  and  with  the  said  Clark  Williams, 
party  of  the  second  part,  his  heirs  and  assigns,  that  they 
have  done  nothing  to  incumber  the  premises  hereby 
granted,  or  to  prejudice  the  title  to  the  same;  and  that 
the  premises  hereby  granted,  with  the  appurtenances,  unto 
the  said  Clark  Williams,  his  heirs  and  assigns,  against 
them,  the  said  president,  directors,  and  company  of  the 
Bank  of  the  United  States  and  all  persons  claiming  by, 
from,  or  under  them,  they  will  warrant  and  forever  de- 
fend by  these  presents." 

The  petition  further  alleges  that  in  September,  1832,  the 
bank  made  a  plat  of  said  water-way,  designating  a  part 
thereof  as  a  basin,  and  also  of  certain  lots,  streets  and 
alleys  on  the  land  between  Sycamore  and  Broadway,  and 
Eighth  street  and  the  Miami  canal,  all  of  which  belonged 
to  the  bank  prior  to  and  on  July  5, 1831,  subject  to  the 
right,  privileges,  and  easements  aforesaid,  and  thereby 
dedicated  said  streets  and  alleys  to  public  use,  and  thereby 
granted  to  the  city  of  Cincinnati  the  same,  upon  condition 
that  they  should  always  be  kept  in  good  repair  and  that 
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no  bridge  or  ford  should  ever  be  made  across  either  of  said 
basins,  and  also  describes  so  much  of -said  water-way  as 
extends  north  from  a  point  forty-four  feet  north  of  Eighth 
street  to  Canal  street,  as  the  "Large  Basin,"  and  set- 
ting forth  that  it  is  central  between  Broadway  and  Syc- 
amore streets,  and  extends  from  Court  street  to  within 
forty-four  feet  of  Eighth  street,  the  width  of  sixty  feet ; 
that  the  plat  was  recorded  and  the  dedication  acccepted 
by  the  city;  that  the  plaintiff  owns  in  fee,  and  is  pos- 
sessed of  the  lot  described  in  the  deed  from  the  bank  to 
Clark  Williams,  by  mesne  conveyance  from  him  with  the 
same  descriptions  and  covenants,  with  all  the  rights,  priv- 
ileges, ways,  and  water-courses  thereto  appertaining,  and  also 
of  the  said  right,  privilege,  and  easement  in  common  with 
others  to  have,  maintain,  keep  open  and  use  forever  for  boats 
and  other  water-craft,  the  said  water-way  from  Broadway,  in 
said  city,  westward  half  way  to  Sycamore  street,  and  from 
thence  north  to  the  Miami  canal,  as  conveyed  to  Clark 
Williams,  and  that  by  said  conveyance  and  said  plat  and 
dedication,  the  width  of  said  water-way  from  Broadway 
west  half  way  to  Sycamore  street  is  fixed,  and  he  is  en- 
titled to  have  the  same  remain  at  twelve  feet,  and  from 
the  point  forty-four  feet  north  of  Eighth  street  to  Court 
street,  he  is  entitled  to  have  the  same  remain  at  sixty  feet, 
and  from  thence  to  the  canal  twenty  feet,  and  free  and 
open  forever  for  boats  and  other  water-craft  to  navigate  the 
same,  and  that  no  bridge  or  ford  can  ever  be  made  across 
**  the  Large  Basin,"  lying  between  Eighth  and  Court  streets, 
and  that  on  his  lot  plaintiff  has  a  large  manufactory,  and  uses 
a  portion  of  the  water  which  passes  along  said  water-way 
for  power  under  a  contract  with  the  State  of  Ohio  ;  that 
aside  from  the  intrinsic  value  in  the  rights,  privileges,  and 
easement  belonging  to  and  vested  in  him,  his  heirs  and 
assigns  forever,  to  keep  open  the  basin  and  water-way 
from  the  Miami  canal  to  Broadway,  the  same  are  of  great 
value  to  him  in  the  conduct  of  his  business  on  said  lot. 
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The  plaintiff  alleges  that  the  city,  in  violation  of  the 
conditions  of  the  dedication  to  her,  is  proceeding  and  in- 
tends to  build  a  bridge  across  the  basin  at  Ninth  streets 
and  that  the  other  defendants  claim  some  right  in  and  con- 
trol over  a  large  part  of  said  basin,  and  claim  the  right  to  fill 
it  up  and  reduce  its  width  to  twelve  feet  along  the  greater 
portion  of  its  length ;  and  he  then  alleges  that  if  the  defend- 
ants are  allowed  to  do  so,  it  will  seriously  interfere  with 
the  supply  of  water  necessary  for  carrying  in  plaintiff's 
business,  and  cut  off'  from  him  all  manner  of  navigation 
and  transportation  by  boats  to  and  from  said  canal,  and 
destroy  his  right  of  navigation,  and  thereby  occasion  him 
irreparable  injury.  And,  therefore,  he  prays  appropriate 
relief  by  injunction,  and  a  temporary  injunction  was  al- 
lowed as  prayed  for. 

The  defendants,  Este  and  others,  except  the  city,  admit 
the  deed  to  Clark  Williams  and  to  the  State  of  Ohio,  and 
the  grant  to  Williams  of  the  easement  in  the  said  water- 
way, but  allege  that  the  grant  of  said  easement  is  con- 
tained in  the  same  deed  that  conveys  the  said  lot,  and 
while  they  admit  the  covenants  against  incumbrances  and 
special  warranty  in  the  deed  from  the  bank  to  Williams, 
they  allege  that  the  words, "  the  premises  hereby  granted." 
therein,  refer  to  the  land  conveyed,  and  not  to  the  stipula- 
tion concerning  the  said  race  or  water-way. 

The  defendants  admit  the  title  and  possession  of  plain- 
tiff to  the  Clark  Williams  lot  and  the  plat  and  dedication 
referred  to,  but  they  aver  that  the  basin  was  not  thereby 
dedicated  to  public  use,  having  been  previously,  viz :  Jan- 
uary 24,  1831,  conveyed  by  the  bank  to  the  State  of  Ohio 
to  be  used  as  part  of  the  canal,  and  they  deny  that  the 
plaintiff*  is  in  possession  of,  or  is  the  owner  in  fee  of,  any 
right,  privilege,  or  easement,  in  common  with  others,  or  in 
any  other  manner  to  maintain,  keep  open  or  use  for  boats 
or  other  water-craft,  said  water-way ;  they  admit  plaintiff 
is  entitled  to  use  a  part  of  the  water  passing  through  said 
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water-way,  for  the  purpose  of  power,  under  a  lease  from 
the  State  of  Ohio,  but  deny  that  if  plaintiff  has  any  right 
to  keep  it  open  for  the  passage  of  boats  from  the  canal, 
that  the  same  would  be  of  any  value  to  him  in  the  con- 
duct of  his  business  or  otherwise.  They  allege  that  the 
conveyance  by  thfe'  bank  to  the  State  of  Ohio,  January  24, 
1831,  grants  the  lot  next  east  of  plaintiffs  lot,  and  also  the 
privilege  of  a  race  or  water-way  to  the  same,  to  commence 
on  the  south  side  of  the  canal,  north  of  Court  street,  half 
way  between  Court  and  Sycamore  streets,  and  to  run  south 
parallel  to  these  streets  to  within  fifty  feet  of  Eighth  street, 
and  from  thence  easterly  parallel  with  Eighth  street,  at  the 
distance  of  fifty  feet  therefrom,  to  the  corner  of  the  said 
lot,  said  race  to  be  excavated,  walled,  and  bridged  suitably, 
at  the  expense  of  the  State,  from  the  canal  aloog  said  race 
to  the  elbow  near  Eighth  street,  twenty  feet  wide  to  the 
south  side  of  Court  street,  forty  feet  wide  to  within  fifty 
feet  of  Eighth  street,  and  from  thence  east  six  feet  wide ; 
that  this  deed  merely  concedes  a  passage-way  for  water 
forever  to  be  used  on  said  lot. 

The  defendants  also  state  that  plaintiff  holds  a  perpet- 
ual lease  of  water  power  from  the  State  of  Ohio,  to  be 
drawn  from  the  race  or  basin  connected  with  the  canal, 
subject,  however,  to  the  right  of  the  State  to  draw  the 
water  out  for  repairs,  or  to  use  the  whole  of  the  water  if 
necessary  for  the  purposes  of  navigating  the  canal ;  that 
the  basin  was  excavated  and  walled  by  the  State,  to  the 

width  of feet,  and  the  race  or  water-way  twelve  feet 

in  width ;  that  the  basin  was  used  to  some  extent  by  boats 
for  navigation,  but  the  race  or  water-way  from  the  basin 
to  Broadway  never  was  so  used,  because  too  narrow  and 
arched  over  so  that  only  water  could  pass ;  that  the  basin 
never  came  into  general  use  for  navigation,  and  that  for 
that  purpose  it  was  a  failure  and  of  no  value ;  that  from 
its  construction  there  was  little  or  no  current,  and  the  sed- 
iment accumulated  therein,  and  it  became  partly  filled  up ; 


-/ 


374         SUPERIOR  COURT  OF  OLNOLNNATI.      • 

I  ^  ■        I   ,^^^^.— —  ■   I  -        ■  I  I  HUM 

£rkenbrocher  v.  Sste  et  al. 

that  it  was  seldom  or  never  thoroughly  cleaned  out,  so 
that  at  last  it  was  only  cleaned  out  so  as  to  furnish  a  nar- 
row passage-way  in  the  middle  of  it  for  the  passage  of 
water,  and  the  earth  therefrom  deposited  on  either  side 
thereof  forming  permanent  embankments  along  its  entire 
length ;  that  in  1851  the  State  constructed  a  heavy  stone 
bridge  at  Court  street,  across  said  race-way,  leading  from 
the  canal  to  the  basin,  the  arch  of  which  was  so  low  as  to 
form  a  permanent  obstruction  to  the  navigation,  though 
loaded  boats  could,  and  a  few  did,  pass  under  it  to  the 
basin,  but  when  unloaded  could  not  pass  out  again,  unless 
loaded ;  that  because  said  basin  was  not  needed  and  by 
reason  of  the  filling  up  of  the  same  and  of  the  existence 
of  said  bridge,  the  navigation  of  the  basin  has  ceased  for 
many  years,  and  for  ten  years  or  more  the  State  of  Ohio 
has  abandoned  it,  and  has  only  kept  the  race-way  open 
along  the  middle  of  it,  for  the  passage  of  water ;  that  on 
18th  March  1860,  Samuel  Jandon  and  others,  assignees  of 
the  title  of  the  Bank  of  the  United  States,  leased  the  south- 
east one-fourth  of  the  basin  to  one  Rosebrough,  who  en- 
tered into  possession  and  erected  a  cooper-shop  thereon, 
and  the  city  of  Cincinnati  claiming  the  same  as  dedicated 
to  the  public  use  as  a  street,  threatened  to  remove  his  build- 
ing, when  he  filed  a  bill  in  the  Court  of  Common  Pleas  to 
restrain  it  and  to  quiet  his  title,  and  a  decree  was  rendered 
in  his  favor ;  that  in  April,  1865,  Joseph  Rechter,  assignee 
of  Rosebroufi^h,  commenced  his  action  in  this  court  asrainst 
Kent  Jarvis  and  others,  lessees  of  the  State  of  Ohio,  and 
the  acting  member  of  the  Board  of  Public  Works,  the 
State  becoming  a  party  by  its  own  consent,  George 
Peabody  having  succeeded  to  the  rights  of  the  les- 
sees and  the  Bank  of  the  United  States,  in  which 
a  final  judgment  by  consent  was  entered,  decreeing 
that  Peabody's  title  be  quieted  to  the  whole  basin, 
subject  to  the  easement  of  a  mill-race  or  water-way 
in  the  center  thereof,  twelve  feet  wide,  and  said  Peabody 
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may,  among  other  things,  extend  Ninth  street  across  the 
same,  to  lower  the  bridge  at  Court  street,  and  the  State 
of  Ohio  was  to  have  the  right  of  access  to  clean  out  said 
water-way ;  that  the  defendants,  whose  lots  abut  on  said 
basin,  are  grantees  of  Peabody,  subject  to  the  terms  of  said 
decree,  which  they  are  ready  and  willing  to  comply  with, 
but  are  restrained  from  doing  by  this  injunction;  that 
when  said  race-way  is  constructed  according  to  said  decree, 
the  water  will  be  delivered  as  freely  and  fully  to  plaintiff's 
lot  as  before  the  basin  was  filled  up,  and  no  injury  will 
ensue  to  the  plaintiff"  so  far  as  his  supply  of  water  is  con- 
cerned ;  that  the  basin  in  its  present  condition  is  a  public 
nuisance,  which  will  be  removed  by  obedience  to  said  de- 
cree. 

The  defendants  charge  that  plaintiff"  never  used  said 
basin  for  navigation  in  any. way,  nor  did  his  grantors;  and 
that  they  all  acquiesced  in  the  abandonment  of  the  basin 
by  the  State  for  navigation,  and  plaintiff's  right  of  navi- 
gation has  thereby  been  lost  by  adverse  use  and  lapse  of 
time,  as  against  defendants,  who  bought  for  valuable  con- 
sideration and  without  notice. 

The  city  answers  that  it  has  possession  and  charge  of 
the  streets  on  the  east  and  west  side  of  the  basin,  known 
as  East  and  West  Cheapside,  and  desires  to  extend  Ninth 
street  across  the  basin  to  facilitate  the  public  convenience, 
and  entered  upon  the  work  of  extension,  and  intends  to 
lower  the  bridge  at  Court  street  in  accordance  with  said 
decree,  and  adopts  the  answer  of  its  co-defendants  in  all 
other  respects. 

1.  The  plaintiff  moves  to  strike  from  the  answer  of 
Este  and  others  so  much  thereof  as  avers  that  the  words 
"  the  premises  hereby  granted,"  in  the  covenants  in  the 
deed  to  Williams,  refer  to  the  land  conveyed,  and  not  to 
the  easement  of  navigation  claimed  by  plaintiff  in  the 
basin,  on  the  ground  that  it  is  a  legal  conclusion  and  not  a 
fact. 
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2.  For  the  same  reason,  to  strike  out  the  denial  that  the 
use  of  the  race-way  by  Williams,  his  heirs  and  assigns,  in 
common  with  others,  was  or  is  an  appurtenant  to  the  land 
conveyed. 

1.  The  plaintiff  demurs,  generally,  also,  to  the  allega- 
tion that  the  easement  of  navigation  would  not  be  of  any 
value  to  plaintiff  in  the  conduct  of  his  business  on  his  lot 
or  otherwise. 

2.  To  so  much  of  the  answer  as  sets  forth  the  deed  from 
the  bank  to  the  State  of  Ohio,  January  24,  1831,  and  the 
lease  from  the  State  to  Williams  and  others.  May  16, 1831, 
and  to  so  much  as  avers  by  whom  and  how  said  basin  was 
to  be  excavated  and  walled. 

3.  And  to  so  much  as  states  that  said  race  from  the  south 
end  of  said  basin  to  Broadway  never  was  used  for  navi- 
gation, it  being  too  narrow  to  admit  of  ,it,  being  built 
over,  arched,  and  permanently  obstructed,  except  for  the 
passage  of  water,  ever  since  it  was  made. 

4.  To  the  allegation  that  avers  that  there  was  so  little 
current  in  the  basin,  owing  to  its  construction,  the  sedi- 
ment accumulated  rapidly  and  partially  filled  up  and  ob- 
structed the  same. 

5.  To  the  allegations  which  set  forth  the  legal  proceed- 
ings which  culminated  in  the  consent  decree  men- 
tioned. 

6.  To  the  allegations  that  when  the  race-way  is  con- 
structed according  to  said  decree,  the  water  will  pass  and 
be  delivered'  as  freely  and  fully  to  plaintiff's  lot  as  before 
the  basin  was  filled  up. 

7.  To  the  allegation  that  the  basin  is  a  public  nuisance, 
and  will  be  abated  by  the  proposed  construction  of  said 
race-way. 

8.  To  all  allegations  of  non-user  of  said  basin  by  plain- 
tiff and  his  grantora  for  the  purposes  of  navigation. 

The  motions  and  demurrers  were  reserved  to  this  court. 
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HAGAifS,  J.  The  pleadings  have  been  substantially 
stated,  so  that  the  points  presented  by  the  various  motions 
and  demurrers  might  the  more  readily  be  seen. 

We  do  not  understand  that  there  is  really  anything  in- 
volved in  this  litigation  but  the  bare  right  of  navigation 
of  the  basin  referred  to.  There  seems  to  be  no  complaii^t 
in  other  respects.  Upon  the  admissions  of  the  demurrers, 
there  arises  very  many  questions.    Among  theni  these ; 

Had  not  the  Bank  of  the  United  Statess  previously  con- 
veyed to  the  State  of  Ohio  the  basin  as  a  water-way  and 
adjunct  to  the  navigation  of  the  canal,  so  that  this  subse- 
quent conveyance  to  Williams  passed  nothing  to  him  in 
respect  of  that  navigation  different  from  the  enjoyment 
thereof  by  the  public  at  large  ? 

Is  the  right  of  the  plaintiff  to  navigate  the  basin  in 
common  with  other  abutting  property  owners,  if  any  ex- 
ist, appurtenant  to  his  lot  as  an  easement,  and  if  so,  has 
it  been  lost  by  non*user  and  lapse  of  time  7 

'And,  finally,  is  the  plaintiff,  upon  the  pleadings  as  be- 
fore us,  likely  to  sustain  any  irreparable  injury  by  the 
proposed  action  of  the  defendants,  which  furnishes  suffici- 
ent ground  for  the  equitable  interference  of  the  court  by 
way  of  injunction  ? 

If  this  last  question  be  answered  in  the  negative,  there 
would  seem  to  be  no  necessity  of  inquiring  any  further. 

By  the  admissions  of  the  demurrers,  it  is  apparent  that 
no  injury  will  accrue  to  the  plaintiff's  alleged  right  to  navi- 
gate the  basin,  by  reason  of  anything  which  it  is  sought 
to  enjoin.  The  exercise  of  the  right  of  navigation  had 
long  before  been  effectually  prevented  by  the  acts  of  others, 
for  which  neither  the  defendants  nor  their  grantors  are 
responsible. 

It  is  very  clear  to  us  that,  so  far  as  the  city  is  concerned, 
the  plaintiff  has  an  adequate  remedy  in  damages  in  a  civil 
acition,  if  he  have  a  right  to  maintain  it,  for  a  breach  of  an 
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alleged  contract  at  the  time  of  the  plat  and  dedication 
made  by  the  Bank  of  the  United  States,  or  for  a  trespass, 
and  it  would  seem  that  the  damages,  in  either  case,  woald 
be  at  most  but  nominal. 

And  we  see  no  good  reason  why  the  same  thing  may  not 
be  said  of  the  other  defendants.  By  the  pleadings,  it 
appears  that  the  substantial  injury  had  all  been  done 
to  the  plaintiff,  if  any,  before  the  action  was  brought. 
And  if  it  be  true,  as  we  think  it  is,  that  the  damages 
which  the  plaintiff  would  sustain,  would  only  be  nominal, 
that  alone  would  not  furnish  sufficient  ground  for  equitable 
interference.  The  injury  which  the  party  apprehends 
should  be  real.  Watrous  v.  Rogers,  16  Texas,  410;  Camp- 
hell  V.  Scott,  11  Sim.  39 ;  McCord,  etc.  v.  Iker,  12  Ohio,  387; 
Angell  on  Water-courses,  sec.  444,  p.  620 ;  Haight  v.  Morris 
Aqueduct,  4  Wash.  0.  C.  601. 

Besides,  we  are  not  satisfied  that  the  plaintifi^s  right  is 
clearly  defined  and  established.  If  there  be  such  a  right 
as  the  plaintiff  claims,  the  case  made  by  the  plaintiff  seems 
to  us  to  be  damnum  absque  injuria.  In  either  case,  we 
think  that  the  remedy  of  injunction  is  unwarranted. 

This  view  of  this  case  renders  it  unnecessary  to  discuss 
the  cases  cited  by  the  plaintiff's  counsel  at  the  argu- 
ment. 

The  motion  to  strike  out  and  the  demurrers  will  be 
overruled. 
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Otis  B.  Littlb,  Plaintift'  in  Error,  v.  T.  G.  Quinn  &  Co., 

Defendants  in  Error. 

L.  0.  &  Go.  and  Q.  &  Go.  exchanged  notes  for  the  accommodation  of  the 
former,  who  negotiated  in  bank  Q.  ^  Go.'s  note.  When  due  it  was 
renewed.  Before  its  maturity,  L.  G.  &  Co.  dissolved  partnership,  L. 
retiring,  and  the  remaining  members  of  the  firm  formed  a  new  partner- 
ship under  the  style  of  G.  &  Bro.,  and  assumed  the  liabilities  of  L.  G.  & 
Go.  When  the  renewed  note  fell  due,  it  was  again  partly  renewed  by 
G.  &  Bro.'s  note,  indorsed  by  Q.  &  Go.,  and  the  balance  paid  in  cash  by 
G.  &  Bro.,  all  without  L.'s  assent  This  last  note  was  protested  for 
non-payment,  G.  &  Bro.  having  become  insolvent.  Through  all  these 
transactions,  Q.  &  Co.  retained  the  original  note  of  L.  G.  &  Go.  as  secur- 
ity. In  a  suit  by  Q.  &  Go.  against  L.  G.  &  Go.  upon  their  original  note 
under  section  600  of  the  Gode  (2  S.  &  G.  1095) : 

Beldj  That  L.,  the  retiring  partner,  can  not  claim  that  the  change  of  secur- 
ities in  the  hands  of  the  bank  operates  as  a  release  of  him,  on  the  ground 
of  a  payment,  or  of  an  extension  without  his  consent,  of  the  original  debt 
in  the  hands  of  Q.  &  Go.  sued  on. 

Held,  That  such  a  change  of  securities  did  not  suspend  the  right  of  action, 
which  Q.  &  Go.  have  on  the  original  debt  of  L.  G.  &  Go.  to  them. 

Ekroe  to  General  Term  by  Otis  B.  Little  to  a  judg- 
ment rendered  against  him  and  others.  The  case  appears 
fully  in  the  opinion. 

/.  J.  Miller  J  for  plaintiffs. 

H.  M.  Cist  and  George  HoacUyj  for  Little. 

Haoans,  J.  It  was  claimed  that  Otis  B.  Little,  William 
Carson,  and  Robert  Carson,  partners  as  Little,  Carson  &  Co., 
are  indebted  to  the  defendants  in  error  in  the  sum  of 
$1,500  and  interest  upon  a  promissory  note  for  $3,000, 
dated  November  1, 1868,  payable  two  months  after  date,  at 
Kinney  &  Co.'s  bank,  to  the  order  of  the  defendants  in 
error.     The  note  is  credited  with  $1^500.    It  is  agreed  that 
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Little,  Carson  &  Co.  gave  Quinn  &  Co.  this  note  as  a  col- 
lateral security,  so-called  in  the  pleadings,  for  their  accom- 
modation note,  dated  November  4,  1868,  of  like  tenor  and 
amount,  to  be  used  in  the  business  of  Little,  Carson  &  Co. 
It  was  in  fact  an  exchange  of  notes  for  their  accommoda- 
tion, both  being  original  notes.  The  note  which  Little, 
Carson  &  Co.  got,  they  discounted  in  bank,  and  when  it 
became  due,  they  neglected  to  pay  it,  and  did  not  pay  their 
own  note  which  the  defenclants  in  error  held.  The  defendants 
in  error,  at  the  request  of  Little,  Carson  &  Co.,  and  to  save 
their  own  credit,  made  their  promissory  note  for  $1,000  pay- 
able to  Little,  Carson  &  Co.,  and  also  indorsed  Little,  Car- 
son &  Co.'s  note  for  $2,000,  with  which  they  raised  the 
money  to  take  up  Quinn  &  Co.'s  note  which  they  had  dis- 
counted, Quinn  &  Co.  still  holding  by  agreement  the  $3,000 
note  of  Little,  Carson  &  Co.,  which  they  had  obtained  as 
collateral  security,  as  they  call  it,  for  the  payment  of  the 
newly  made  notes  of  $1,000  and  $2,000  respectively.  These 
two  new  notes  were  dated  January  6, 1869,  and  were  due  in 
thirty  days.  Before  these  notes  became  due  the  firm  of 
Little,  Carson  &  Co.  was  dissolved.  Little  going  out  of  the 
firm,  and  William  and  Robert  Carson  still  keeping  the  busi- 
ness, under  the  firm  name  of  Carson  &  Bro.,  and  assuming 
the  partnership  liabilities.  When  the  notes  last  given  for 
$1,000  and  $2,000  respectively  became  due,  they  were  not 
paid,  and  the  defendants  in  error,  at  the  request  of  Carson  & 
Bro.,  indorsed  Carson  &  Bro.'s  note  for  $1,600,  with  the  pro- 
ceeds of  which  and  $1,500  in  cash  raised  by  them  besides, 
Carson  &  Bro.  took  up  the  due  notes.  Thereupon  the  de- 
fendants in  error  indorsed  the  note  sued  on  with  a  credit  of 
$1,500 — ^the  cash  raised  by  Carson  &  Bro. — ^and,  as  they  say, 
held  it  as  security  for  the  payment  of  the  new  note  for 
$1,500  of  Carson  &  Bro.,  by  agreement  with  them,  of  all 
which  Little  had  notice.  It  appeared  that  Little  made  inef- 
fectual efforts  to  procure  the  surrender  of  th^  note  sued  on. 
When  this  new  note  for  $1,500  became  due  it  was  protested 
for  non-payment,  and  the  holders  look  to  the  defendants  in 
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error  for  payment,  "for  the  reason,"  the  petition  alleges, 
**that  Carson  &  Bro.  have  become  insolvent."  And  the  de- 
fendants in  error  ask  judgment  against  Little,  Carson  &  Co., 
that  they  secure  the  defendants  in  error  from  loss  in  the 
premises. 

The  defendants  in  error,  as  will  be  seen,  have  not  paid  the 
$1,500  note,  but  have  brought  their  action  under  section  500 
of  the  Code  (2  8.  &  C.  1095) ;  and  the  judge  below  rendered 
judgment  in  their  favor,  against  Little,  Carson  &  Co.,  for  the 
balance  due  accordingly ;  to  which  Little  excepted  and  now 
prosecutes  this  writ  of  error. 

Ordinarily,  the  giving  a  new  note  in  renewal  of  an  old 
one  is  equivalent  to  the  payment  of  the  latter,  unless  the 
presumption  of  payment  is  controlled  by  evidence  of  a  con- 
trary intent.  Cornwall  v,  Gould^  4  Pick.  444;  JBuse  v. 
Alexander^  2  Met.  157 ;  and  see  Emley  v.  Lye^  15  East,  7, 
where  the  authorities  are  col  lected.  The  claim  of  Little  here 
is,  that  when  Carson  &  Bro.  gave  the  renewal  note  for 
11,500  and  raised  $1,500  in  cash,  and  so  took  up  the  preced- 
ing debt  of  Little,  Carson  &  Co.,  it  operated  as  a  payment  of 
Little,  Carson  &  Co.'s  obligation  to  the  defendants  in  error. 
No  doubt  the  defendants  in  error  knew  that  Little  had  gone 
out  of  the  firm  when  they  indorsed  Carson  k  Bro.'s  note, 
but  we  do  not  think  this  affects  the  question. 

In  the  early  case  of  Horsey  v.  Heath  ei  oLy  5  Ohio,  854, 
the  court  say, "  Though  partnerships  may  be  terminated,  yet 
partnership  responsibilities  continue  until  all  are  discharged. 
The  proposition  of  the  respondents  would  be  a  great  con- 
venience to  debtors,  as  it  would  put  it  in  their  own 
power,  without  the  consent  of  creditors,  to  discharge  their 
obligations  by  a  mere  dissolution  of  the  partnership."  And 
further,  on  p.  357,  "  When  the  identity  of  the  debt  is  ascer- 
tained, it  is  now  settled  that  a  new  change  of  the  evidence 
of  it  will  not  affect  the  liability  of  the  real  parties  in  a 
court  of  chancery."  No  new  debt  is  created.  Again,  the 
change  of  the  security  effected  by  giving  the  note  of  Carson 
&  JBro.  in  part  renewal  of  the  precedent  debt,  did  not  stop 
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or  prevent  the  defendants  in  error,  for  an  instant,  from  begin- 
ning such  a  suit  as  this  upon  the  note  sued  on  her&  They 
could  have  brought  it  at  anytime,  and  Little  can  not  complain 
that  there  was  an  extension  of  time  for  payment  by  the 
creditor  of  the  original  liability,  for  such  a  complaint  is  un- 
founded as  againt  the  defendants  in  error. 

Here  the  original  transaction  was  for  the  benefit  of  Little, 
Carson  &  Co.  The  defendants  in  error  were  only  accom- 
modation indorsers  or  makers  in  the  subsequent  renewals. 
They  held  on  through  them  all  to  the  original  note  of  Little, 
Carson  &  Co.,  sued  on,  according  to  the  original  agreement. 
There  was  no  agreement  to  postpone  the  remedy  which  the 
defendants  in  error  had  upon  the  original  debt  as  against 
Little,  Carson  &  Co.,  and  any  delay  in  doing  so  was  in  the 
hope  that  Carson  k  Bro.  would  pay  the  debt  for  which 
Little  was  liable,  and  which  was  for  his  benefit.  If  the  de- 
fendants in  error  had  agreed  to  delay  or  postpone  their 
remedy  against  Carson  &  Bro.,  or  if  it  could  be  claimed  that 
there  had  been  any  delay  to  the  prejudice  of  Little,  there 
might  be  ground  for  his  defense.  Nothing  of  the  sort  ap- 
pears in  the  testimony.  Thus  the  case  seems  to  be  closely 
assimilated  to  Bedford  v.  Dealdn  et  aZ.,  2,  Starkie,  178,  where 
Lord  Ellenborough  held,  that  where  the  plaintiff  held  a  bill 
of  exchange  of  three  partners,  and  after  their  dissolution 
and  the  bankruptcy  of  one  of  the  partners  took  the  notes 
of  one  of  them  as  collateral  .security,  without  the  knowledge 
of  the  other  partners  and  retained  the  original  security  in 
his  hands,  this  did  not  discharge  the  other  partners.  And 
this  was  upon  the  principle  that  nothing  had  been  done  to 
the  prejudice  of  the  other  partners;  that  no  remedies  had 
been  postponed  on  the  original  debt,  and  the  new  securities 
were  taken  on  the  express  condition  that  they  should  not 
affect  the  original  security  he  held  and  had  never  given  up. 

Again,  it  is  said  that  as  between  the  defendants  in  error 
and  Little,  there  existed  the  relation  of  principal  and 
surety  immediately  upon  the  dissolution,  and  that  the  defend- 
ants in  error,  who  had  knowledge  of  the  facts,  by  indorsing 
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the  $1,500  aote  of  Carson  &  Bro.,  extended  thereby  the  time 
of  payment  of  the  debt  and  so  released  Little.  But  a  suffi- 
cient answer  to  all  these  arguments  may  be  found  in  the  fact 
already  stated,  that  no  remedy  on  the  note  sued  on  which 
the  defendants  in  error  had  was  suspended.  The  case  might 
well  be  tested  by  supposing  that  the  defendants  in  error  had 
raised  the  money  on  any  other  note  than  Carson  &  Bro.'s. 
Ko  remedy  in  favor  of  Quinn  &  Co.,  against  Little,  Carson 
&  Co.,  would  thereby  have  been  suspended.  As  between 
the  parties  and  the  creditor,  Little,  Carson  A  Co.  were  prin- 
cipals and  the  defendants  in  error  sureties,  so  we  do  not  see 
that  the  doctrine  of  principal  and  surety  as  stated  applies 
in  this  case.  The  defendants  in  error  did  not  take  the  new 
note,  nor  was  it  in  any  way  substituted  for  the  note  sued 
on ;  but  the  creditor  of  the  firm  of  Little,  Carson  k  Co., 
with  whom  the  former  notes  had  been  negotiated,  took  the 
note  of  the  firm  of  Carson  &  Bro.  The  taking  of  the  new 
note  of  Carson  &  Bro.  probably  operated  to  release  Little 
as  between  him  and  the  creditor,  but  that  is  not  the  question 
here. 
The  judgment  will  be  affirmed. 


Paul  J.  Soro  and  Wm.  H.  Busker,  Partners  as  Sorg  & 
Busker,  v.  George  Thorntok  st  al. 

T.,  F.  &  Oo.  bad  been  in  tbe  babit  of  obtaining  loans  from  tbe  plaintiffs. 
On  tbe  admission  of  anotber  partner  tbe  business  of  tbe  firm  was 
changed,  and  also  tbe  firm  name  to  P.  &  Co.,  T.  being  still  a  partner.  T. 
obtained  a  loan  from  plaintiffs,  giving  a  note  in  tbe  old  firm  name  of 
T^  P.  &  Oo.,  and  converted  it  to  bis  own  use,  no  knowledge  of  tbe 
cbange  in  tbe  firm  name  being  brought  home  to  tbe  plaintiffs,  or  of  T.'s 
f^aud  to  the  defendants. 

Meldy  that  tbe  plaintiffs  might  recover  the  amount  loaned  T.  from  tbe  other 
partners. 
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Case  Resbrved  from  Special  Term  upon  the  evidence 
certified  by  the  judge. 

The  petition  claims  the  defendants  to  be  indebted  to  the 
plaintiffs  for  money  loaned  to  them  as  partners  in  distilling 
whisky,  at  HaroiitoUy  Ohio.  Thornton,  Dascher,  and  Pot* 
ter  composed  the  firm. 

Dascher  answers  that  he  owes  the  plaintiffs  nothing,  and 
denies  all  indebtedness.  Potter  denies  generally  all  the 
allegations  in  the  petition,  and  insists  that  if  any  money  was 
loaned  by  the  plaintiffs  it  was  for  the  individual  benefit  of 
the  defendant  who  borrowed  it,  for  which  the  copartners  are 
not  responsible. 

The  case  was  heard  on  submission,  and  all  the  questions 
arising  upon  the  evidence  were  reserved  to  be  heard  in  Gen- 
eral Term. 

It  was  in  proof  that  Thornton  and  Potter,  two  of  the 
defendants,  had  been  partners  in  the  tobacco  business  in 
Cincinnati,  prior  to  February,  1869,  and  as  such  had  deal- 
ings with  the  plaintifls,  being  known  to  them  as  partners, 
under  the  firm  name  of  Thornton,  Potter  &  Co. 

This  copartnership  was  dissolved  in  the  latter  part  of 
February,  when  a  new  firm  was  formed,  composed  of  Thorn- 
ton, Potter  &  Dascher,  for  the  manufacture  of  whisky,  at 
Hamilton,  where  the  last-named  defendant  resided.  They 
had  commenced  business  as  partners,  and  on  the  12th  day 
of  May,  1869,  Thornton  called  on  the  plaintiffs  and  repre- 
sented to  them  that  the  new  firm  had  on  hand  one  hundred 
barrels  of  whisky  ready  for  market,  but  needed  $1,500  to 
purchase  the  necessary  stamps  required  by  the  internal  rev- 
enue law;  that  they  were  short  of  cash,  though  thel/*  new 
partner,  Dascher,  was  worth  $60,000,  which  was  invested  in 
real  estate,  and  requested  the  plaintii£}  to  loan  to  the  firm 
the  amount. 

After  consultation  with  the  parties,  the  plaintiffs  having 
intimated  that  it  would  be  inconvenient  for  them  to  advauce 
the  money,  it  was  proposed  by  Thornton  that  they  should 
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make  their  note  for  the  amount,  payable  to  the  defendants 
in  sixty  days,  and  he  would  execute  at  the  same  time  the 
note  of  the  defendants  for  the  same  sum  and  payable  at  the 
same  time.  Relying  upon  the  statements  of  Thornton,  and 
believing  the  transaction  to  be  bona  fide  on  his  part,  and 
trusting  to  all  the  defendants  for  the  security  of  the  loan, 
the  plaintifis  then  made  their  note  to  the  defendants,  and 
received  in  return  from  Thornton  a  note  of  similar  tenor,  in 
the  name  of  Thornton,  Potter  k  Co. 

Having  possession  of  the  note  thus  made,  Thornton  pro* 
cured  it  to  be  discounted  and  received  the  proceeds,  which 
it  appears  he  did  not  apply  to  the  benefit  of  his  copart'hers, 
but  having  appropriated  to  his  own  use,  shortly  after  left  the 
city,  to  which  he  has  not  since  returned.  Potter  and  Dascher 
both  deny  that  they  authorized  any  loan  to  be  made  or 
that  it  was  required  for  the  purposes  of  the  firm,  no  credit 
for  the  amount  being  found  upon  the  books  of  the  firm. 
They  further  state  the  partnership  name  agreed  upon  and 
published  to  represent  the  new  firm  was  that  of  Potter  k  Co. ; 
but  other  witnesses,  who  knew  a  partnership  had  existed  in 
Cincinnati,  under  the  name  of  Thornton,  Potter  &  Co.,  that 
it  had  been  dissolved  and  a  new  firm  formed  consisting  of 
these  defendants,  who  were  engaged  in  distilling  whisky, 
testified  they  had  not  heard  or  did  not  know  the  firm-  name 
had  been  changed. 

Storeb,  J.  It  is  evident  from  the  testimony,  as  well  as 
the  admission  of  counsel  in  argument,  that  Thornton  com- 
mitted a  fraud  in  obtaining  the  loan,  but  there  is  no  pre- 
tense of  any  complicity  on  the  part  of  the  other  defendants 
with  him  in  the  act.  It  is  claimed,  however,  there  could 
have  been  no  recovery  upon  the  note  given  to  plaintiffs  by 
Thornton,  Potter  k  Co.,  as  the  partnership  name  of  the 
defendants  was  Potter  k  Co.,  and  by  that  designation  alone 
a  liability  against  the  defendants  could  be  created. 

If  this  assumption  is  admitted  it  does  not  follow,  we  think, 
that  this  action  is  not  well  brought,  for  the  plaintifib  declare 
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for  money  loaned  and  offer  the  note  which  was  discounted 
by  Thornton,  he  receiving  the  proceeds,  only  as  <mdence  of 
the  transaction. 

We  think  it  is  immaterial  whether  the  plaintiffs  gave  a 
check  for  the  money  borrowed,  or  famished  the  means  by 
which  it  was  realized;  the  note  was  equivalent  to  a  loan — ^it 
produced  the  same  result  the  borrower  desired  to  accomplish 
when  the  plaintiflb  were  asked  to  extend  the  accommodation. 
And  such  would  seem  to  be  the  opinion  of  our  Supreme 
Court  in  the  case  of  Qano  ^  Thorns  v.  Samuels,  14  Ohio,  592, 
where  it  was  held  that  '^  an  acting  partner,  for  the  benefit  of 
his  firm,  and  in  order  to  raise  money,  might  use  the  name  of 
the  firm  by  accepting  a  bill  of  exchange  to  be  exchanged  for 
the  acceptance  of  another  firm."  If,  however,  a  loan  or  its 
equivalent  is  proved  to  have  been  made  to,  or  received  by, 
one  partner  on  the  faith  that  all  the  partners  are  thereby 
benefited,  and  a  note  is  given  by  the  individual  partner  in  a 
name  which  the  other  members  have  not  adopted,  the  liabil- 
ity of  all  the  members  ought  not  to  be  denied  if  the  note 
itself  should  be  valueless. 

The  note  could  not  extinguish  the  liability.  It  must  be 
admitted  that  every  member  of  a  copartnership  is  authorized, 
by  the  relation  he  has  entered  into  with  the  other  members 
of  his  firm,  to  borrow  money  as  one  of  the  incidents  of  the  co- 
partnership itself,  and  this,  too,  if  the  partners  were  restricted 
by  the  partnership  articles,  from  borrowing  money,  if  this 
was  not  known  to  the  lenders  at  the  time  the  loan  was  made. 

The  whole  question  is  elaborately  discussed,  and  the  law 
announced  in  Winship  et  al.  v.  Bank  af  the  United  StaleSj  5  Pe- 
ters, 529,  ^^  that  the  status  of  copartnership  itself  holds  out  to 
the  world  the  right  of  one  partner  to  bind  the  firm;  and  it 
is  on  the  general  principle  of  commercial  law,  and  not  on 
the  copartnership  articles,  that  the  other  partners  are  liable." 
If,  then,  we  assume  the  representations  made  by  Thornton 
to  be  false,  they  nthst  nevertheless  bind  his  copartners.  Story 
on  Contracts,  sec.  224^  Lindley  on  Partnership,  250;  Mapp 
V.  Latham^  2  B.  &  A.  795. 
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The  case  before  us  resolves  itself  into  these  questions : 

First,  BicT  the  plaintiffi  loan  the  money,  sought  now  to  be 
recovered,  to  Thornton  for  the  benefit  and  on  the  credit  of 
all  the  defendants  who  are  admitted  to  have  been  partners 
in  business,  and  was  it  within  the  scope  of  his  authority  to 
do  so? 

Second,  Did  the  plaintiffs  advance  the  money  to  Thornton 
on  the  supposition  that  the  proper  firm  name  was  signed  to 
the  note  he  gave,  or  did  they  not  rather  rely  on  the  credit 
of  all  the  partners  whose  names  they  knew,  one  of  whom 
was  represented  by  Thornton  to  have  put  $60,000  of  capital 
in  the  new  firm? 

Third.  Were  there  any  facts  connected  with  the  transaction 
between  the  plaintiffi  and  Thornton  that  should  have  put 
them  on  their  guard  as  to  the  truth  or  falsity  of  his  repre- 
sentations? 

Fourth.  K  Thornton,  as  is  admitted,  committed  a  gross 
fraud,  who  shall  suffer  for  his  acts,  the  defendants,  his  copart- 
ners who  held  him.  out  to  the  world  as  their  agent,  to  act  for 
the  interest  of  them  all,  and  in  every  proper  case  to  create  a 
firm  Jiability,  or  the  plainti£&,  who,  confiding  in  his  repre- 
sentations, however  false  they  were,  advanced  the  money 
sought  to  be  recovered  7 

On  the  whole  case  we  feel  compelled  to  resolve  each  pro- 
position in  favor  of  the  plaintifis,  and  render  judgment 
against  the  defendants  for  the  amount  demanded* 


A.  W.  Hentz  Vn  R  C.  Wahd  et  al. 

M.,  tbe  owner  of  the  equity  of  redemption  in  lands,  died  before  suit  brought 
in  the  Common  Pleas  to  forecloee  the  mortgage  thereon.  Oh  the  sherifTs 
return  it  nevertheless  appeared  that  M.  was  ** served  at  residence."  After 
decree  for  sale,  the  plaintilT  therein  suggested  M.'s  death  "after  suit 
brought"  on  the  record,  and  A.  being  sole  heir  at  law  to  H.,  the  action 
was  revived  as  against  him,  and  he  answered  by  guardian  adliieni,  set- 
ting up  his  interest  as  heir.    Subsequently  a  new  decree  for  foreclosure 
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and  Bale  was  made,  sale  had  and  confirmed.  On  suit  by  A.,  against  the 
purchaser,  to  compel  an  allowance  of  redemption : 
HeUtf  that  as  the  record  showed  that  M.  was  served  with  process,  the  Court 
of  Common  Pleas  prima  facie  had  jurisdiction,  and  as  the  proceedings 
appeared  to  he  regular  on  their  face,  its  Judgment  could  not  he  collater- 
ally impeached,  and  the  purchaser's  title  disturbed. 

Casb  Reserved  to  General  Term  on  the  testimony,  which 
appears  fnlly  in  the  opinion. 

Peck  and  McDougaU^  for  plaintiff, 

I.  J.  Miller  and  Catdwell,  Coppock  ^  Caldwell^  contra. 

Hagans,  J.  This  is  a  suit  to  compel  the  defendants  to 
allow  the  plaintiff  to  redeem  certain  property  sold  under 
proceedings  in  foreclosure. 

It  appears  from  the  testimony  that  Frederick  Hentz  mort- 
gaged Jots  179, 180,  and  181,  in  Ernst  subdivision,  to  A.  H. 
Ernst,  to  secure  a  balance  of  purchase-money.  Shortly  after- 
ward Ernst  assigned  the  mortgage  and  notes  to  Edward 
Woodruff.  Frederick  Hentz  afterward  conveyed  his  equity 
of  redemption  to  his  unmarried  daughter,  Mary  L.  Hentz, 
who  died  in  1861  intestate,  leaving  the  plaintiff,  then  a 
minor,  her  only  heir  at  law.  In  January,  1862,  Woodruff^ 
being  ignorant  of  the  death  of  Mary  L.  Hentz,  brought  suit 
to  foreclose  the  mortgage  in  the  Court  of  Common  Pleas, 
making  Frederick  Hentz  and  Mary  L.  Hentz  parties  defend- 
ant. The  sheriff  returned  both  defendants  served  with  a 
copy  of  summons  at  residence.  In  February,  1862,  a  decree 
for  sale  was  entered  in  the  usual  form,  that  unless  F.  Hentz, 
or  some  of  the  defendants  for  him,  pay,  etc.  In  May,  1862, 
order  of  sale  was  issued.  The  property  was  sold  to.  John 
Bates,  who  refused  to  perfect  the  purchase.  On  the  5th 
September,  1862,  plaintiff  volunteered  in  the  United  States 
service.  On  September  20, 1862,  plaintiff  suggested  on  the 
record  the  death  of  Mary  L.  Hentz  since  the  commencement 
of  the  actioHj  leaving  the  plaintift^  nineteen  years  old,  her 
only  heir  at  law,  and  moved  the  court  to  revive  the  action 
against  him.    In  October,  1862,  the  conditional  order  of 
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revivor  was  returned,  by  the  sheriff,  served  at  residence.  In 
November,  1862,  a  guardian  ad  litem  for  the  plaintiff  was 
appointed,  who  filed  an  answer,  setting  up  that  plaintiff  had 
an  interest  in  the  property  as  heir  at  law  of  his  sister.  Ad- 
ditional parties  were  made  and  a  second  decree  of  foreclo- 
sure was  entered;  sale  was  had  to  the  defendants  and  con- 
firmed, March  9, 1864.  In  the  meantime  Frederick  Hontz 
died,  and  the  plaintiff,  as  his  administrator,  in  October,  1867, 
brought  a  suit  in  the  Court  of  Common  Pleas  against  Ed- 
ward Woodruff,  to  vacate  the  judgment  above  described, 
setting  forth  in  his  petition  the  fact  of  the  errors  in  the 
record  thereof,  which,  after  various  demurrers  and  amend- 
ments, was  finally  dismissed  at  his  cost,  in  January,  1869. 

It  is  claimed  by  the  plaintiff: 

First  That  Mary  L.  Heutz,  once  the  owner  of  the  equity 
of  redemption,  being  dead  when  the  foreclosure  suit  was 
brought,  the  decree  is  void  as  against  him,  and  that  the 
order  of  revivor  does  not  help  a  void  decree;  and,  . 

Second.  That  plaintiff  was  in  the  army  when  the  property 
was  sold,  and  the  sale  was  therefore  void  under  the  then 
statutes  of  Ohio  on  that  subject. 

As  to  this  last  claim,  we  think  the  statutes,  if  they  have 
any  application  in  this  case,  were  passed  merely  for  the  pro- 
tection of  soldiers,  which  protection  they  might  claim  at  the 
hands  of  the  court  at  the  time  of  the  litigation,  or  otherwise 
be  held  to  have  waived  it. 

The  record  is  neither  silent  on  the  subject  of  service,  nor 
does  it  show  on  its  face  that  the  defendant  in  that  action 
was  not  served.  It  positively  states  that  Mary  L.  Hentz, 
who  appeared  to  be  the  owner  of  the  equity  of  redemption, 
was  served  with  summons.  And  the  only  question  that 
presents  itself  in  the  case  is,  whether  the  judgment  founded 
on  such  a  state  of  facts  as  appears  in  this  case  is  void  or  void- 
able. If  the  former,  then  the  plaintiff  would  be  clearly  en- 
titled to  the  relief  he  seeks,  provided  the  subsequent  action, 
in  the  Court  of  Common  Pleas,  to  vacate  the  judgment,  is 
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not  a  bar  to  this  Buit.    If  the  judgment  is  voidable  merely, 
then  the  party  must  seek  his  remedy  elsewhere. 

We  do  not  see  how  the  return  of  the  sherifi'  to  the  sum- 
mons against  Mary  L.  Ilentz  can  be  impeached  in  a  collateral 
action  like  this.  MueUer^  etc.  v.  Bates,  2  Dis.  318.  This  is 
not  an  action  founded  on  the  decree  or  judgment  of  foreclo- 
sure; if  it  were  that  might  be  done.  Starbuck  ▼.  Murray^  5 
Wend.  148 ;  BisseU  ▼.  Briggs,  9  Mass.  462. 

In  the  early  case  of  Denneson  ▼.  Allen,  4  Ohio,  496,  it  was 
held  that  a  subsequent  purchaser  from  a  mortgagor  can  not 
be  let  in  to  redeem  against  a  purchaser  under  a  judgment  on 
scire  facias  on  the  elder  mortgage,  though  not  made  a  party 
to  the  proceeding.    It  was  said  by  the  Supreme  Court  that 
the  legislature  intended,  in  the  provisions  relating  to  scire 
facias,  that  interests  not  paramount  to  that  of  the  mort- 
gagee, such  as  interests  subsequently  derived  from  the  mort- 
gagor, should  be  concluded  by  the  judgment,  and  that  any 
other  construction  would  work  a  fraud  on  the  purchaser,  so 
that  the  plaintiff,  under  that  practice,  need  not  have  been 
made  a  party  at  all.    This  of  course  proceeds  on  the  idea 
that  the  court  had  jurisdiction.    The  case  of  Adams  v.  Jtf- 
fries,  12  Ohio,  258,  was  a  proceeding  by  an  administrator  to 
sell  lands,  where  the  record  showed  affirmatively  that  the 
heirs  were  not  made  parties,  and  it  was  held  that  the  pro- 
ceeding was  void  on  the  ground  that  the  court  had  no  juris- 
diction.   So  also  the  case  of  Moore  v.  Starks,  1  Ohio  St.  369,  in 
which  Judge  Caldwell  delivered  the  opinion  of  the  majority 
of  the  court.  Judge  Thurman  dissenting.   That  case  turned  on 
the  validity  of  a  proceeding  of  foreclosure  of  a  mortgage  where 
the  record  showed  affirmatively  that  minor  heirs  were  not 
served  with  process.    It  was  held  that  a  decree  purporting 
to  determine  their  rights  was  void,  even  though  a  guardian 
ad  litem  had  been  appointed  and  bad  answered;  and  it  was 
stated  that  if  the  record  had  been  silent  on  the  subject  of 
service  of  process  it  would  be  presumed,  in  favor  of  the  judg- 
ment, that  the  court  had  jurisdiction,  though  that  presump- 
tion might  be  rebutted  by  proof  that  the  parties  had  not 


APRIL  TERM,  1871.  391 

Hentz  «.  Ward  et  al. 

been  served,  and  that  then  the  record  becomes  a  nullity  and 
could  be  collaterally  impeached ;  and  it  was  further  held  that 
the  proceeding  in  foreclosure  was  both  a  proceeding  in  per* 
sonam  and  in  reniy  because  the  mortgagor  is  liable  for  any 
deficit^  thus  substantially  questioning  the  previous  decision 
in  Hamilton  v.  JeffrieSj  18  Ohio,  429,  where  the  Supreme 
Court,  speaking  of  such  proceedings  said,  they  ^^are  not 
technically,  it  is  true,  but  substantially  proceedings  in  rem/' 
It  would  seem  to  be  settled  now  that  it  is  a  proceeding  both 
in  personam^  so  far  as  the  mortgagor  is  concerned  certainly, 
and  all  others  claiming  an  interest  in  the  thing  who  would 
be  bound  by  the  judgment,  and  in  rem  so  far  as  the  thing 
itself  is  concerned. 

The  obvious  distinction  between  void  and  voidable  judg- 
ments was  very  fully  argued  and  decided  by  Judge  Hitch- 
cock in  CochrarCs  heirs  v.  Loring^  17  Ohio,  409.  In  the  first 
instance,  all  acts  of  the  court  not  having  jurisdiction  are 
void;  in  the  second,  if  the  court  had  jurisdiction  the  judg- 
ment will  be  good  so  long  as  it  stands  unreversed,  and  a 
title  under  an  erroneous  judgment  will  not  be  disturbed. 
And  it  was  held,  among  other  things,  that  though  the  judg- 
menl;  was  erroneous  in  that  no  notice  was  given  of  the  pend- 
ency of  the  attachment  levied  on  the  lands  in  the  contro- 
versy, and  though  the  defendant,  against  whom  the  judg- 
ment was  rendered,  died  before  the  judgment,  still  it  could 
not  be  attached!  collaterally. 

Now,  in  the  case  at  bar,  it  appears  on  the  face  of  the 
record  of  the  foreclosure  suit  that  Mary  L.  Hentz  was  duly 
served  with  process,  though  in  fact  she  was  then  dead ;  that 
she  died  during  the  pendency  of  the  suit,  which  was  untrue^ 
and  that  it  was  revived  against  the  plaintiff,  her  heir  at  law, 
though  there  was  nothing  to  revive  as  against  the  plaintiff. 
But,  on  the  face  of  the  proceedings,  the  court  had  jurisdiction. 
It  appears  affirmatively  that  the  plaintiff  was  served  with 
sufficient  notice  of  the  suit,  and  the  subsequent  decree  was 
conclusive  of  his  right.  The  record  of  the  proceedings  ap- 
pears to  be  regular,  and  the  decree  is  unreversed.    Being 
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brought  before  us  collaterally,  this  record  is  by  no  means 
subject  to  all  the  exceptions  which  might  be  taken  on  a  direct 
appeal,  or  other  proceeding  to  vacate  it.  The  proceeding 
was  a  judicial  one,  carried  on  under  the  supervision  of  a 
court  and  received  its  final  sanction.  ^^The  general  and 
well-settled  rule  of  law  in  such  cases  is,  that  when  the  pro- 
ceedings are  collaterally  drawn  in  question,  and  it  appears 
on  the  face  of  them  that  the  subject-matter  was  within  the 
jurisdiction  of  the  court,  they  are  voidable  only.  The  er- 
rors and  irregularities,  if  any  exist,  are  to  be  corrected  by 
some  direct  proceeding,  either  before  the  same  court  to  set 
them  aside,"  which  the  plaintiff  tried  and  failed  to  do,  ^^or 
in  an  appellate  court'*  Tolmee  v.  Thompson^  2  Peters,  163. 
"The  purchaser  is  not  bound  to  look  beyond  the  decree 
when  executed  by  a  conveyance,  if  the  facts  necessary 
to  give  jurisdiction  appear  on  the  face  of  the  proceedingSj 
nor  to  look  farther  back  than  the  order  of  the  court.'*  Voor^ 
hies  V.  Bank  United  Stales^  10  Pet.  477.  "  If  the  jurisdic- 
tion was  improvidently  exercised,  or  in  a  manner  not  war- 
ranted by  the  evidence  before  it,  it  is  not  to  be  corrected  at 
the  expense  of  the  purchaser,  who  had  a  right  to  rely  upon 
the  order  of  the  court  as  an  authority  emanating  from  a  com- 
petent jurisdiction."     Tolmee  v.  Thompson^  supra. 

Reversal  of  a  judgment  does  not  afiiect  the  title  of  the  pur- 
chaser. The  correction  of  the  error  only  results  in  the  res- 
titution of  the  money  recovered  by  an  adversary.  But  in 
this  collateral  proceeding  the  party  seeks  the  land  and  the 
fruits  of  an  investment  made  by  an  innocent  purchaser,  in- 
vited by  judicial  proceedings  that  were  regular  on  their 
face.    We  do  not  think  we  ought  to  disturb  that  title. 

We  have  said  nothing  of  the  plaintiff's  delay.  If  it  were 
necessary  to  consider  it,  it  might  have  an  important  bearing 
on  our  minds. 

This  view  of  the  case  renders  it  unnecessary  to  discuss 
the  other  questions  made  in  the  case. 

Judgment  for  the  defendants. 
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Rankin  &  Co.  v.  The  City  op  Cincinnati. 

The  city  of  Cincinnati  contracted  with  Bearly  to  erect  a  school-house  for 
$81,000,  and  Bearly  made  suhcontracts  with  plaintiffs  and  with  others 
to  do  parts  of  the  work.  The  plans  of  the  building  were  in  some  re- 
spects modified,  and  considerable  extra  work,  including  an  extva  privy, 
was  done,  increasing  the  cost  beyond  the  original  contract  price.  The 
contractor  failing  to  pay  plaintiffs,  they  served  a  notice  of  the  bal- 
ance due  on  their  claim  for  work  which  would  have  been  included 
within  the  terms  of  the  original  contract.  At  the  time  of  the  service 
of  the  notice  by  the  plaintiffs,  the  city  had  paid  Bearly  the  entire  sum 
of  $81,000,  which  was  the  amount  called  for  by  the  original  contract,  but 
tue  city  nevertheless  owed  Bearly  $1,377  by  reason  of  the  extra  work. 
Several  of  the  defendants  filed  claims  for  work  done  on  the  same  build- 
ing, but  not  provided  for  in  the  original  contract,  unless  it  were  under  the 
clause  providing  that  extra  work  should  be  stipulated  for  in  writing  and 
signed  by  the  parties: 

Held,  that  the  formalities  required  by  the  contract  for  extra  work  might 
be  and  were  waived,  and  that  the  extra  work  was  to  be  regarded  as  done 
under  one  general  contract  embracing  the  entire  job,  and  that  the  plaint- 
iffs were  entitled  by  priority  of  notice  to  establish  a  priority  of  lien  upon 
the  fund  in  the  hands  of  the  city  against  those  who  porform&d  the  extra 
work  as  well  as  against  those  claimants  whose  ¥^ork  was  done  within  the 
terms  of  the  original  contract. 

Heldj  also,  that  the  city  clerk's  office  was  the  proper  place  at  which  to  serve 
the  notice,  and  the  clerk  the  proper  agent  on  whom  to  serve  it,  and  that 
the  plaintiffs  having  first  presented  the  statement  of  their  claim-  at  the 
clerk's  office  to  the  clerk,  were  entitled  to  be  first  paid  out  of  the  fund. 

Decamp,  for  plaintiffi. 

* 

JUoorCj  Conner  ^  Warrington,  for  city. 

Mills  ^  WuUin,  Hoadly  ^  Johnson,  and  TyUr,  for  claimants. 

Tapt,  J.  This  is  a  contest  between  subcontractors  for  a 
fund  due  from  the  city  to  Bearly  for  work  done  for  the 
city  in  connection  with  the  Franklin-street  school-house.. 
The  balance  of  fands  in  the  hands  of  the  city  was  fl^STT, 
while  the  claims  of  subcontractors  amounted  to  much  more. 

The  first  question,  relating  to  priority  among  the  cred- 
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itors,  turns  upon  the  notice  of  their  respective  claims  upon 
the  city.  The  plaintifis^  Rankin  &  Co.,  were  the  first  to 
leave  at  the  office  of  the  clerk  of  the  board  of  education  a 
statement  and  notice  of  their  claim.  They  left  their  state- 
ment and  notice  at  the  office  on  the  morning  of  the  18th  of 
August,  1870.  The  clerk  was  himself  out  of  the  city,  but 
there  was  a  messenger  or  officer  who  kept  the  office  open. 

Dunn  &  Witt  deposited  their  claim  in  the  office  at  5  p.  m., 
August  22d. 

The  clerk  returned  to  the  office  on  the  morning  of  Aug- 
ust 22, 1870. 

These  claims  were  read  to  the  board  of  education  on  the 
same  day,  that  is,  at  the  meeting  in  the  evening  of  the  22d 
of  August. 

There  are  none  others  to  compete  with  these  in  point  of 
time,  but  the  other  parties  contest  on  a  difierent  principle, 
to  which  we  shall  soon  refer. 

As  between  these  parties,  we  think  the  plaintiffs  are  prior 
in  time  with  the  service  of  their  notice.  It  seems  to  us  that 
they  presented  their  notice  to  the  right  place  and  to  the  right 
person.  The  notice  of  the  claim  of  Rankin  &  Co.  must 
have  actually  reached  the  clerk  before  that  of  Dunn  &  Witt, 
if  we  are  to  rely  upon  the  probabilities  arising  on  the  evi- 
dence, as  the  clerk  returned  to  the  office  on  the  morning  of 
the  day  in  the  afternoon  of  which  Dunn  &  Witt  presented 
their  account,  the  plaintiffs'  account  having  been  presented 
four  days  before. 

The  contract  itself  provides,  "That  if  any  of  the  subcon- 
tractors of  said  work  shall,  at  any  time  during  the  progress 
of  said  work,  give  notice  to  said  board  that  they  have  not 
received  pay  for  their  estimated  portion  of  said  work,  ac- 
cording to  the  terms  of  their  agreement  with  said  Bearly, 
then  in  such  case  it  shall  be  lawful  for  the  clerk  of  said  board 
to  settle  directly  with  such  sulcontractorSj  their  receipts  for  such 
direct  payments  to  be  taken  as  absolute  payment  and  satisfac- 
tion for  so  much  of  the  contract  price  of  said  house.'' 

This  clause  in  the  contract  recognizes  the  clerk  as  the 
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agent  of  the  board  for  payment  of  the  subcontractors  as  well 
as  of  the  principal  contractor^  and  as  the  medium  of  com- 
munication between  them  and  the  board.  80  far,  then,  as 
the  question  of  notice  is  concerned,  we  find  the  plaintifis 
first  and  Dunn  &  Witt  next.  The  claim  of  the  plaintifiis 
is  for  $8,318.23,  and  that  of  Dunn  &  Witt  for  Jl,082,  so  that 
they  absorb  the  entire  balance  of  $1,877  in  the  hands  of  the 
city,  unless  the  other  subcontractors  can  show  that  they  are 
entitled  to  the  fund  on  some  other  principle  than  mere  prior- 
ity in  the  time  of  filing  their  claims;  and  if  the  plaintifis  are 
first  entitled  they  take  the  whole  and  leave  nothing  even  for 
Dunn  &  Witt.  There  are  other  claims  like  that  of  the 
plaintifis,  beside  that  of  Dunn  &  Witt,  but  they  must  be 
postponed  because  they  were  later  in  the  time  of  presenting 
their  accounts. 

It  has  been  suggested  that  the  subcontractors  ought  all  to 
stand  on  an  equality,  upon  the  authority  of  Choteau  v. 
Thompson^  2  Ohio  St.  114,  and  that  the  decision  of  this  court 
in  McCuUom  v.  Richardson^  2  Handy,  276,  was  not  consist- 
ent with  the  ruling  of  the  Supreme  Court,  but  we  do  not 
feel  the  difficulty  suggested.  It  seems  to  us  that  the  distinc- 
tion taken  by  Judge  Gholson  was  soiind — holding  that  al- 
though the  liens  taken  by  mechanics  for  work  done  in  erect* 
ing  the  same  building  are  equal  as  to  priority,  yet  the  sub- 
contractors, who  present  their  accounts  against  the  contractor 
or  builder,  like  attaching  creditors,  if  prior  in  time,  are  bet- 
ter in  right  as  between  themselves.  But  Greenlees  k  Ran- 
som Go.  and  Long  claim  that  neither  the  plaintifis  nor  Dunn 
&  Witt  are  entitled  to  any  part  of  this  fund  until  they  have 
been  paid,  because  the  claims  of  plainti£&  and  of  DuYin  k 
Witt  were  for  work  done  and  materials  furnished  under  the 
written  contract  with  Bearly  to  build  the  school-house  for 
the  sum  of  $81,000,  which  had  been  paid  when  these  claims 
of  the  plaintiffs  and  of  Dunn  k  Witt  were  presented.  They 
claim  that  this  fund  now  remaining  in  the  hands  of  the  city 
was  destined  to  pay  for  extra  work  which  was  not  done  un- 
der the  said  written  contract. 
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The  claim  is,  and  the  evidence  shows,  that  the  bills  of 
the  plaintiffs  and  Dunn  &  Witt  were  all  for  work  done  un- 
der the  original  written  contract,  and  not  for  extra  work  and 
materials.  It  is  claimed  that  the  bills  of  the  other  subcon- 
^  tractors,  Greenlees  &  Ransom  Co.  and  Long,  were  for  work 
extra  the  written  contract  and  extra  the  $81,000.  The  prin- 
cipal item  of  this  extra  work  consisted  of  the  work  and  ma- 
terials for  a  frame  privy. 

The  second  section  of  the  mechanics'  lien  act,  S.  &  C.  884, 
provides  that  every  person  doing  work  or  furnishing  mate- 
rials for  a  building  erected  under  a  contract  between  the 
owner  and  builder,  whose  bill  has  not  been  paid,  may  deliver 
to  the  owner  an  attested  account,  and  thereupon  the  owner 
shall  retain  from  the  contractor  an  amount  to  meet  the  bill 
presented.  The  act  contemplates  that  the  work  has  been 
done  by  the  subcontractor  under  an  employment  or  contract 
with  the  builder. 

The  $1,877  which  the  city  still  owed  is  supposed  to  be  for 
extra  work  and  materials  not  specifically  called  for  by  the 
written  contract,  unless  under  the  clause  relating  to  extra 
work  and  changes.  This  clause  was  as  follows:  ^^ Moreover, 
it  is  understood  and  agreed  that  if  any  changes  in  said  plann 
and  specifications  and  the  work  corresponding  thereto  are 
considered  advisable  or  necessary  the  same  may  be  done, 
and  shall  be  executed  by  said  Bearly  at  such  price  as  may 
be  agreed  upon  between  him  and  the  superintendent  of 
building ;  but  the  same  shall  not  be  made  without  the  con- 
sent of  the  building  committee  of  said  board,  nor  unless  a 
memorandum  of  said  changes  and  the  price  thereof  be  first 
made  and  signed  by  said  Bearly  and  said  superintendent.'' 

We  think  that  the  city  might  and  did  waive  the  formali- 
ties as  to  extras  provided  for  in  this  contract,  but  did  not 
thereby  prevent  them  from  being  part  of  the  job  and  &IIing 
under  the  general  contract* 

What,  then,  was  the  nature  of  the  extra  work  and  mate- 
rials done  and  furnished  here  for  which  the  city  owes  Bearly. 

The  principal  item  was  a  frame  privy,  for  which  there  was 
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a  new  specification  separate  from  and  subsequent  to  the  orig- 
inal plans  and  specification,  and  not  signed.  It  was  a  sep- 
arate building,  though  part  of  the  establishment,  and  substi- 
tuted in  place  of  a  brick  building  which  was  to  have  been 
erected  in  the  same  place.  There  were  other  items  of  extra 
work  for  which  no  written  subsequent  stipulation  or  specifi- 
cation is  shown  to  have  been  made  or  signed. 

Greenlees  &  Bansom  Co.  present  a  claim  of  $228.18,  work 
and  materials  done  and  furnished  for  the  frame  privy,  and  of 
$100.50  for  othtr  extra  work  and  materials  not  included  in 
the  original  contract  nor  by  additional  and  supplementary 
written  stipulations,  making  their  entire  claim  $328.68. 

Edwin  Long  presented  a  similar  claim  of  $85  for  painting 
the  extra  privy,  other  extra  work  $29.70 — making  in  all 
$64.70. 

Both  these  claims  amount  to  but  $888.58,  so  that  if  al- 
lowed there  would  still  be  a  balance  of  nearly  $1,000  in  the 
hands  of  the  city  as  to  which  the  question  would  remain, 
whether  the  plaintiffs  and  those  holding  like  claims  could 
reach  it  by  this  proceeding;  for,  if  they  can  reach  it  at  all,  it 
is  not  apparent  why  they  should  not  reach  it  in  their  order, 
that  is,  in  the  order  of  time  of  service  of  notice;  and  if  they 
did  not  get  such  a  lien  as  to  maintain  theirorder  of  time 
against  the  liens  subsequently  taken,  we  know  of  no  princi- 
ple on  which  they  can  be  held  to  have  any  lien  or  claim  at  all 
upon  this  fund  in  this  case.  But  we  think  that  the  policy 
of  the  mechanics'  lien  law  requires  that  extra  work  and  ex- 
tra materials  done  and  furnished  on  a  job  which  a  contractor 
has  contracted  in  general  to  perform,  shall  be  included  in 
the  lien  taken  under  the  act,  and  that  the  notice  served  upon 
the  owner  covers  the  money  due  for  the  extras  as  well  as 
that  which  is  called  for  by  the  original  plan  and  specifica- 
tions. This  was  held  in  New  York,  McAuley  v.  Mildrum^  1 
Daly's  E.  396,  399,  where  the  court  say,  ^^  As  there  was  some 
evidence  that  this  work  became  necessary,  in  consequence  of 
defects  in  the  plan,  I  think  that  it  might  fairly  be  regarded  as 
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covered  by  the  notice,  and  that  the  referee  did  right  ta 
allow  it." 

If  there  were  no  unpaid  subcontractors  except  the  plaint- 
ifiy  would  they  have  a  right  to  stop  this  fupd  by  presenting 
their  account? 

This  is  but  another  form  of  the  same  question  we  have 
been  considering.  It  seems  to  us  that  this  indebtedness 
of  the  city  falls  within  the  purview  of  the  contract  as  re- 
garded by  the  statute. 

It  was  held  in  Chateau  v.  Thompson^  that  ^  where  mate- 
rials are  furnished,  from  time  to  time,  far  a  particular  pur- 
pasty  as,  for  instance,  the  construction  of  a  house,  and  the 
dates  are  so  near  each  other  as  to  constitute  one  running  ac- 
count, the  lien  dates  from  the  time  the  first  article  was  sup- 
plied, although,  strictly  speaking,  the  articles  were  not  fur- 
nished under  one  entire  contract."  Nor  is  there  priority 
among  different  lien-holders.  ^'  The  idea  upon  which  the  law 
proceeds  is,  that  the  building  is  the  result  of  the  labor  and 
materials  of  the  various  persons:  material,  men,  stone- 
masons, brick-layers,  carpenters,  painters,  etc.  The  work  of 
some  of  these  must  precede  that  of  others,  but  each  con- 
tributes his  proper  share  to  the  value  of  the  structure.  Its 
value,  when  finished,  is  derived  from  these  several  contribu- 
tions." 

On  the  whole  case  we  conclude  that  the  plaintifi  are  en- 
titled to  the  fund,  and  that  the  judgment  must  be  rendered 
accordingly;  but  all  the  costs  may  be  paid  out  of  the  fund. 


JosBPH  S.  OooK  AND  WiFB,  Plaintiffs  in  Error,  v.  Jambs  O. 

Shibas,  Defendant  in  Error. 

Where  a  mortgac^e  was  lost  in  its  transmission  by  mail  to  an  attorney  for 
collection,  to  whom  sundry  payments  were  made  reducing  the  mortgage 
debt  to  $1,600,  and  the  mortgagor  afterward  made  a  note  for  $500,  to  the 
order  of  the  attorney,  taking  a  receipt  that  when  paid  the  amount  should 
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be  credited  on  the  mortgage;  and,  afterward,  a  third  person  took  up  the 
mortgage,  and,  by  agreement  with  the  mortgagors,  included  the  $500  note, 
and  extended  the  Ume  of  payment  two  years,  as  evidenced  by  a  new 
note  for  $1,600,  and  also  agreed  that  the  mortgage  should  stand  as  a  se- 
curity for  the  debt,  and  that  when  the  new  note  was  paid  it  should  be 
canceled. 
Hcldf  that  here  was  an  equitable  assignment  of  the  mortgage,  which  cot- 
ered  the  amount  of  the  $500  note,  and  that  the  third  person,  who  paid 
to  the  holder  the  amount  due  on  the  mortgage,  is  entitled  to  be  substi- 
tuted in  the  place  of  the  original  mortgagee,  and  to  hold  the  land  as  if 
he  were  his  assignee. 

Error  to  the  Spbcial  Tbrm. — The  facts  appear  in  the 
opinion. 

Jordan,  Jordan  ^  Williams,  for  plaiutifis  in  error. 

Collins  ^  Herron,  for  defendant  in  error. 

Hagans,  J.  The  record  in  this  cause  discloses  the  follow- 
ing fncts : 

In  1862,  Collins  &  Herron,  attorneys  of  this  city,  received 
of  one  Reynolds  for  collection  a  claim  for  $8,000,  secured  by 
a  mortgage  on  the  property  of  the  plaintiffs  in  error.  Cook 
and  wife,  which  mortgage  was  lost  in  its  transmission  by  mail. 
Sundry  payments  in  cash  were  made  on  account  by  the 
Cooks,  who  were  also  represented  by  Collins  &  Herron,  re- 
ducing the  claim  to  $1,500. 

In  May,  1866,  Cook  made  a  notd,  payable  to  the  order  of 
Jno.  W«  Herron,  for  $500,  for  which  he  gave  a  receipt  that 
when  the  note  was  paid  it  should  be  credited  on  the  Rey- 
nolds^ mortgage.  This  note  was  renewed  twice  and  was 
finally  settled,  and  Reynolds  paid  in  ]!^ovember  following  as 
follows :  Mrs.  Elizabeth  Coolidge  took  up  the  mortgage,  and 
by  agreement  with  the  Cooks  extended  the  payment  for  two 
years.  A  new  note  for  $1,500  was  made  by  Cook  and  wife, 
because  the  mortgage  note  was  lost,  payable  to  Mrs.  Cool- 
idge, and  she  gave  a  receipt  to  Cook  and  wife,  stating  that 
when  that  note  was  paid  it  should  be  in  full  payment  and 
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the  mortgage  should  be  canceled.  The  amount  due  on  the 
Reynolds  claim,  including  the  amount  of  the  note  given  to 
Herron,  and  some  other  small  amounts,  were  calculated  and 
the  difference  between  that  and  the  sum  obtained  of  Mrs. 
Coolidge  was  paid  in  cash  by  Cook.  The  Coolidge  note 
was  afterward  purchased  by  the  defendant  in  error,  by  Her- 
ron, who  was  then  his  guardian,  and  now  owns  it.  Nothing 
has  been  paid  on  it. 

Through  all  these  transactions  it  was  agreed  by  the  Cooks 
that  the  mortgage  should  continue  as  security  for  them. 
This  statement  presents  the  case  fairly  as  we  find  it  in  the 
testimony  and  as  the  judge  below  determined  it,  though 
there  are  minor  points  not  of  sufficient  moment  to  deserve 
more  than  this  notice. 

The  judge  below  rendered  judgment  for  the  defendant  in 
error  for  the  full  amount  of  the  mortgage  and  interest, 
$1,688.75,  and  inasmuch  as  the  life-estate  of  Mrs.  Cook 
could  not  be  subjected  under  the  mortgage,  decreed  the  ap- 
pointment of  a  receiver  to  collect  the  rents  of  the  mortgaged 
premises  to  pay  the  judgment,  to  all  which  exception  was 
taken. 

It  was  admitted  that  here  was  an  equitable  assignment  to 
the  defendant  in  error  of  the  mortgage  in  question,  but  the 
dispute  turns  upon  the  amount  to  be  collected  under  it.  It 
is  said  that  as  to  the  note  for  $500  given  to  Herron  there  was 
no  agreement  that  it  should  be  secured  by  the  mortgage,  and 
that  where  an  attorney  voluntarily  pays  money  for  his  client 
there  can  be  no  subrogation  tlnless  by  agreement.  Dixon  on 
Subro.  164-166.  But  here,  besides  the  fact  that  Herron 
represented  the  debtor,  the  arrangement  of  November  with 
Mrs.  Coolidge,  and  giving  the  $1,500  note  by  the  plaintiff  in 
error,  without  considering  anything  else  in  the  case,  seems 
to  be  decisive  that  the  Cooks  intended  that  this  $500  should 
be  covered  by  the  mortgage;  and  we  think,  for  the  purpose 
of  effecting  the  substantial  justice  of  the  case,  that  the  party 
who  paid  the  money  due  on  the  mortgage  is  entitled  to  be 
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Rubetitated  in  the  place  of  the  mortgagees  and  to  hold  the 
land  as  if  assignee  of  the  mortgage.     Eobinson  v.  Leavitt^ 
7  K  H.  99 ;  Low  y.  BlodgU,  1  Poster,  121 ;  Bickardson  v.  The 
Wash.  Bank,  8  Met.  636. 
The  judgment  will  be  affirmed* 


»     m 


Fba5z  Sohoenpbld  bt  al.,  Plaintiffs  in  Error,  v.  Jos.  A. 
Heman  &  Co.,  Defendants  in  Error. 

In  the  assignment  of  errors  in  a  bill  of  exceptions  the  error  sought  to  be 
assigned  must  be  distinctly  pointed  out,  otherwise  it  will  be  held  to  haye 
been  waived. 

EaBOR  TO  Spboial  Term. — The  facts  appear  in  the  opinion. 

Long  ^  Kramer^  for  plaintiffs  in  error. 

Pugh  ^  Pughy  contra. 

Hagans,  J.  This  is  a  suit  upon  a  promissory  note,  of 
which  the  following  is  a  copy : 

"  $8,000.  Cincinnati,  January  81, 1869. 

"  Pour  months  after  date  we  promise  to  pay  to  the  order 
of  Jos.  A.  Heman  &  Co.,  three  thousand  dollars,  at  the 
banking  house  of  Jos.  A.  Heman  &  Co.,  value  received. 

"Gellbnbeck  k  Co.*' 

Indorsed :  "  B.  GeUenAecky  Franz  SchoenfddJ^ 

The  petition  charges  Gellenbeck  &  Co.  as  makers  and  B. 
Gellenbeck  and  Schoenfeld  as  indorserSy  and  avers  that  on 
8d  June,  1869,  the  note  was  duly  protested  for  non-payment, 
and  demands  judgment  for  the  amount  of  the  note,  and  in- 
terest and  costs  of  protest. 

None  of  the  defendants  below  answered  but  Schoenfeld, 
who  denied  his  liability  as  indorser  or  otherwise.  He  al- 
leged, that  being  applied  to  by  the  makers  of  the  note  for 
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his  indorsement,  and  being  unacquainted  with  their  char- 
acter and  solvency,  he  went  to  defendants  in  error,  who 
were  bankers,  and  asked  them  in  relation  to  the  character 
and  solvency  of  Gellenbeck  &  Co.,  and  they  falsely  and 
fraudulently  represented  that  Gellenbeck  &  Co.  were  a  solv- 
ent firm  and  in  good  standing,  and  relying  solely  on  these 
representations  he  indorsed  the  note.  He  alleges  that  Gel- 
lenbeck &  Co.  were  at  the  time  in  failing  circumstances  and 
unworthy  of  credit  and  that  defendants  in  error  knew  it, 
and  he  asks  to  be  discharged. 

On  the  trial  before  a  jury,  the  plaintiff,  Schoenfeld,  stated 
that  he  had  indorsed  a  note  for  the  Gellenbecks  for  a  like 
amount,  which  was  held  by  the  defendants  in  error,  and  of 
which  the  note  sued  on  was  a  renewal. 

The  original  note  became  due  on  the  Slst  January,  1869 — 
the  date  of  the  note  sued  on — and  the  Gellenbecks  told  him 
on  the  morning  of  that  day  they  could  not  pay  it,  and  wanted 
him  to  indorse  the  note  sued  on.  He  thereupon  went  to  the 
office  of  defendants  in  error  and  saw  Heman,  whom  he  had 
never  seen  before,  and  told  him  he  had  come  to  see  about 
a  note  on  which  Frank  Gellenbeck  was  indorser.  He  also 
told  Heman  that  the  parties  wanted  to  renew  the  note,  and 
that  he  did  not  like  to  indorse  it;  to  which  Heman  replied 
that  the  Gellenbecks  had  some  trouble  with  one  Yarwig, 
from  whom  they  were  compelled  to  take  a  mortgage,  and 
that  was  the  reason  why  they  did  not  pay  the  note;  that 
Henry  Gellenbeck  was  of  no  account,  but  that  if  George 
Gellenbeck  said  so  it  was  all  right.  It  seems  the  plaintiff 
in  error  went  to  George  Gellenbeck  to  see  if  what  Heman 
said  was  right,  and  George  said  "yes,"  and  thereupon  he 
wrote  his  name  on  the  back  of  the  note  sued  on ;  and  that 
at  this  time  the  Gellenbecks  had  property  out  of  which  the 
original  note  could  have  been  made.  When  the  note  sued 
on  fell  due  the  Gellenbecks  were  insolvent.  Schoenfeld  did 
not  procure  the  discount  of  the  original  note  or  get  any  of 
the  proceeds  of  it.  * 

Heman  testified  that  when  the  first  note  was  offered  for 
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discount  h^  inquired  about  Schoenfeld  and  found  him  re- 
sponsible as  well  as  the  elder  Qellenbeck,  When  it  fell  due 
Schoenfeld  came  to  see  him,  but  he  does  not  remember  the 
conversation  Schoenfeld  details,  but  that  it  is  his  impression 
he  did  not  make  the  statements  as  testified  to  by  Schoenfeld. 

On  this  state  of  the  case  the  parties  agreed  that  the  jury 
might  render  a  verdict  for  the  defendants  in  error,  subject 
to  the  opinion  of  the  court  upon  the  law  of  the  case;  and 
thereupon  Schoenfeld  filed  a  motion  for  a  new  trial :  first, 
because  the  court  misdirected  the  jury;  second,  because  the 
verdict  was  contrary  to  the  evidence;  and  third,  because  it 
was  contrary  to  the  law. 

On  the  hearing  of  the  motion  for  a  new  trial  afiidavits  of 
both  Heman  and  Schoenfeld  were  read,  which  do  not  mate- 
rially change  the  statements  made  before  the  jury,  except 
some  variations  of  the  statements  of  both  parties,  which  do 
not  affect  the  substantial  question  in  the  case.  There  is  a 
professional  statement  of  counsel,  which  was  addressed  to 
the  discretion  of  the  court^  in  connection  with  the  affida- 
vits of  the  parties  containing  cumulative  testimony  only, 
which  the  judge  at  Special  Term  did  not  think  sufficient  to 
authorize  him  to  grant  the  motion  for  new  trial,  and  he  ac- 
cordingly overruled  the  same  and  entered  judgment  on  the 
verdict. 

The  assignment  of  errors  is  a  repetition  of  the  reasons 
for  a  new  trial.  There  does  not  appear  any  exception  to 
the  charge  of  the  court,  and  we  are  not  disposed  to  disturb 
the  verdict  of  the  jury  on  the  evidence,  for  we  think  that 
the  verdict  was  right. 

But  it  is  said  that  the  judgment  is  erroneous  in  this :  that 
the  liability  charged  in  the  petition  against  the  plaintiff  in 
error  is  that  of  an  indorser  and  not  that  of  a  guarantor  or 
joint  maker,  which  in  fact  it  was ;  and  that  although  the 
defendants  in  error  might  have  amended  their  petition,  to 
make  it  conform  to  the  facts  proved,  and  though  the  judg- 
ment might  then  have  been  good,  still  it  is  now  too  late  to 
amend,  and  the  judgment  is  bad.    It  is  said  that  if  Schoen- 
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feld  be  a  guarantor  he  had  no  sufficient  notice  of  the  default 
of  the  principals,  Gellenbeck  &  Co.  To  this  last  it  will  be 
sufficient  to  say,  that  at  the  maturity  of  the  note  the  Gellen- 
becks  are  admitted  to  have  been  insolvent;  besides,  the 
plaintiff  in  error  had  sufficient  notice. 

The  plaintiff  in  error  seems,  at  no  previous  time,  to  have 
called  any  attention  to  the  variance  between  the  pleadings 
and  proofs,  and  may  be  deemed  to  have  waived  it,  because 
there  is  no  assignment  of  errors  broad  enough  to  cover  it. 

Our  Supreme  Court  has  frequently  held  that  the  error 
must  not  only  appear  affirmatively,  but  must  be  specifically 
pointed  out.  This  the  party  has  not  done.  Armstrong  v. 
Clarky  17  Ohio,  495;  LUtle  Miami  Railroad  Co.  v.  CoOeUy 
6  Ohio  St.  182. 

The  judgment  must  be  affirmed. 


» » 


T.  G.  Gatlobd  &  Co.  V.  Imhofp  and  anothbr.  Partners.* 

Individual  memben  of  an  Ineolvent  copartnership,  not  the  owners  of  other 
property,  are  severally  entitled  to  the  exemption  allowed  by  the  State 
'^  Homestead  Laws,"  out  of  the  partnership  fund,  even  as  against  cred- 
itors of  the  firm. 

The  object  of  exemption  and  homestead  laws  discussed  and  defined. 

In  this  cause  judgment  was  recovered,  the  property  of  the 
defendants  sold  on  execution,  and  the  proceeds  were  in 
court  for  distribution. 

A  judgment  was  made  by  the  judgment  debtors,  claiming 
the  benefit  of  the  exemption  allowed  them  by  law  as  heads 
of  families  and  residents  of  Ohio,  setting  out  that  neither  of 
them  were  the  owners  of  hom^teads,  or  possessed  of  other 

*  Though  this  case  was  decided  at  a  prior  term  to  the  one  with  which 
these  reports  were  begun,  but  at  the  request  of  members  of  the  bar  who 
deemed  the  questions  contained  to  be  of  great  interest  and  importance,  it  la 
inserted  here. 
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property,  as  provided  by  the  amendment  of  May  22,  ISSS, 
to  the  "  Homestead  Law," 

An  agreed  statement  of  facts  was  filed  by  the  connsel  for 
the  parties, "  that  all  the  property  levied  on  and  sold  was  part- 
nership property,  including  the  leasehold;  and  that  the  affi- 
davit and  demand  of  exemption  by  the  defendants  were  filed 
by  the  defendants  with  the  sheriflf  before  the  sale,  setting 
forth  that  they  were  heads  of  families,  and  not  the  owners 
of  homesteads  or  any  other  property." 

The  copartnership  creditors  resisted  the  claim  on  the 
ground  the  property  belonged  exclusively  to  the  creditors  of 
the  firm,  and  was  subject  to  the  payment  of  all  the  firm 
debts  before  the  individual  partners  could  have  any  legal 
right  to  the  joint  assets. 

All  the  questions  arising  under  the  motion  were  reserved 
for  the  opinion  of  the  court  in  General  Term. 

Maithews  ^  Ramsey y  for  the  motion. 

Challen  ^  Mitchell^  contra. 

Storbr,  J.  As  a  general  rule,  the  objection  urged  to  the 
right  of  partners  to  a  share  of  the  joint  assets  before  the 
partnership  debts  are  satisfied  is  the  true  one ;  but  the  case 
before  us  is  one  where  both  the  partners,  who  were  origi- 
nally interested  in  the  fund  now  in  court,  apply  for  the  ex- 
emption allowed  by  law ;  neither  can  be  said  to  sustain  the 
same  relation  to  the  other,  which  would  exist,  if  one  were 
solvent  and  the  other  insolvent,  for  in  such  case  the  burden 
which  ought  to  be  borne  by  both  would  be  imposed  upon 
him  alone  who  had  the  ability  to  discharge  it. 

A  copartnership  creditor^  as  such,  has  no  better  lien  on  the 
property  of  the  firm  than  the  creditor  of  an  individual 
partner.  To  use  the  language  of  the  books,  he  can  only 
work  out  whatever  right  he  may  assert  through  the  part- 
ners themselves.  And  hence  it  is  in  marshaling  the  fund 
where  all  the  parties  are  before  the  court,  we  are  permit 
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ted  to  appropriate  it  in  the  first  place  to  the  creditors  of 
the  firm. 

In  a  contest  between  creditors  where  no  intervening  right 
exists,  there  can  be  no  difiiculty  in  coming  to  a  correct  con- 
clusion. We  are  asked,  however,  to  hold  that  the  home- 
stead and  exemption  laws,  which  were  enacted  for  a  kin- 
dred purpose,  can  not  apply  to  a  case  like  that  at  bar,  on 
the  assumption  that  when  capital  has  become  invested  in  a 
joint  adventure,  either  the  identity  of  the  original  individual 
owner,  with  his  share  of  the  common  property,  is  lost,  or  he 
must  await  the  winding  up  of  the  partnership,  when  all  the 
liabilities  having  been  discharged,  the  statutory  privilege  may 
then  be  allowed  him.  This  argument  would  defeat  the 
object  of  the  law,  in  that  the  debtor,  if  owing  as  an  indi- 
vidual, would  be  permitted  to  enjoy  the  exemption,  while 
his  joint  liability  with  others  would  give  the  creditor  the 
power  to  take  the  last  farthing  of  his  substance. 

It  is  urged  that  dower  will  not  be  granted  where  the  estate 
in  which  it  is  asked  belongs  to  a  partnership,  until  all  the  lia- 
bilities of  the  firm  have  been  met,  and  we  admit  the  rule, 
though  it  has  been  modified  by  late  decisions;  but  this  has 
been  determined  on  the  ground  that  the  property,  though  le- 
gally vested  by  deed  in  the  partners,  is  held  nevertheless  in 
trust  for  the  payment  of  debts.  This  rule  is  not  now,  nor  has 
itever been  the  law  in  Ohio  as  to  personalty;  no  matter  how 
large  the  decedenfe  indebtedness  may  be,  his  widow  is 
allowed  a  reasonable  sum  for  her  year's  support,  to  the 
exclusion  of  all  creditors.  The  property  sold  by  the  sheriff, 
the  proceeds  of  which  are  now  in  court,  was  machinery  in 
a  manufacturing  establishment  and  a  leasehold  for  a  term 
of  years. 

Can  there  be  any  greater  equity,  on  the  part  of  those  to 
whom  a  copartnership  is  indebted,  than  that  the  creditors 
of  an  individual  might  claim,  when  we  are  asked  to  give  a 
construction  to  a  statute,  the  object  of  which,  before  it 
can  be  fully  carried  out,  requires  us  so  to  interpret  it  as  to 
effect  the  humane  purpose  for  which  it  was  enacted?    We 
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regard  the  whole  series  of  laws  on  this  subject  as  remedial; 
not  as  restricting  a  prior  right,  but  as  reserving  to  the  unfor- 
tunate debtor  some  portion  of  the  wreck  of  his  property  to 
save  him  from  immediate  want  and  encourage  future  effort. 
This  is  the  view  taken  by  the  New  York  courts  in  deciding 
the  policy  of  their  exemption  laws.  Carpenter  v.  Herring- 
touy  25  Wendell/ 370 ;  Ford  v.  Johnson  et  alj  84  Barb.  865; 
Bobinson  v.  WUey^  15  N.  Y.  494.  Homestead  estates,  as 
well  as  the  present  system  of  exemptions  which  exists  in 
twenty-nine  states  of  the  Union,  owe  their  creation  to  State 
legislation  only.  By  the  common  law  there  is  no  analogous 
interest  secured  to  a  debtor.  If  we  should  trace  the  prog- 
ress of  the  now  liberal  protection  afibrded  to  families  from 
the  exactions  of  a  husband,  or  a  father,  or  son,  we  should 
find  matter  for  interesting  inquiry  and  study.  We  need  not 
refer  to  the  laws  of  the  twelve  tables,  giving  the  debtor's 
body  to  those  he  owed  to  be  divided  among  them;  nor  yet 
to  the  barbarous  claim  asserted  as  late  as  the  present  cen- 
tury to  arrest  the  body  of  an  insolvent  after  death ;  nor  to 
the  power,  uutil  within  the  last  twenty-five  years  allowed 
even  in  Ohio  to  the  creditor  in  any  case,  without  oath,  to 
sue  out  a  capias  as  the  first  process  in  an  ordinary  suit 

Imprisonment  for  debt  in  all  its  forms,  except  for  the 
frauds  of  the  debtor,  is  now  abolished,  while  the  remedy 
even  in  the  cases  allowed  by  statute,  is  seldom  resorted  to ; 
and  we  may  apply  the  same  remarks  to  the  privilege  now 
given  to  the  debtor  and  his  family  to  retain  a  portion  of 
his  property  exempt  from  execution.  From  the  wearing  ap- 
parel, a  few  articles  of  furniture,  the  school  books,  a  domes- 
tic animal  or  two,  the  policy  of  our  legislation  has  steadily 
increased  the  exemption,  until,  by  the  statute  of  April  9, 
1869,  $500  is  allowed  the  debtor  not  the  owner  of  a  home- 
steady  but  who  is  the  head  of  a  family,  in  addition  to  the 
ordinary  exemption  frotn  sale  on  executions. 

To  carry  out  the  policy  so  humanely  adopted,  and  which 
has  been  so  universally  approved,  where  the  purpose  is  to 
confer  a  great  public  benefit  we  must  divest  the  questions 
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before  us  of  all  legal  technicalities,  and  look  directly  to  the 
important  end  our  legislators  must  have  intended  to  accom- 
plish by  the  various  statutes  they  have  enacted^  If  it  is 
true,  the  fact  of  a  partnership  once  formed  excludes  all 
individual  interest  in  the  property  it  may  hold,  that  to  a 
manufacturing  establishment,  or  any  other  association  of 
craftsmen  who  may  unite  for  a  certain  object,  none  of  the 
statutes  we  have  referred  to  apply ;  while  if  the  parties  have 
individually  pursued  the  same  employment  they  could  be 
protected  in  their  several  exemption  rights,  then  it  must  be 
confessed  the  law  can  not  have  effected  its  purpose. 

To  admit  the  personal  privilege,  and  deny  it  to  the  same 
man  when  a  partner,  must  discourage  all  voluntary  unions 
whereby  capital  may  be  increased  and  business  expanded,  for 
such  associations  will  virtually  absorb  the  personality  of  the 
several  members  into  the  mere  legal  entity  it  has  produced. 

Hence  it  will  be  if  one  carrying  on  business  on  his  own 
account,  in  winding  up  his  afiairs,  find  there  is  no  sufficient 
fund  to  pay  creditors,  he  will  nevertheless  be  allowed  the 
entire  exemption  if  it  should  include  his  whole  assets ;  yet 
if  he  become  a  partner  he  has  forfeited  his  statutory  right. 

The  argument  which  assumes  such  a  rule  to  be  the  true 
meaning  of  the  law,  is  defended  mainly  on  the  ground  of 
ab  inconvenienti ;  but  this  maxim,  in  the  interpretation  of 
statutes,  is  seldom  applied,  and  never  where  the  language  of 
the  law  is  plain  and  its  terms  readily  understood.  If  the 
law  is  constitutional  it  must  stand  as  the  rule  of  our  de- 
cision. 

We  find  but  few  reported  decisions  upon  the  point  in 
controversy,  though  there  are  niany  in  which  individuals 
have  been  the  party  applying  for  the  exemption  and  the 
question  before  us  does  not  arise. 

In  RadcUff  v.  Woody  25  Barb.  62,  the  Supreme  Court  of 
New  York  held  that  joint  ownership  of  property  did  not 
exclude  the  right  of  exemption ;  and  the  Court  of  Appeals 
in  Stewart  v.  BroxoUy  87  N.  Y.  850,  decided  the  exact  ques- 
tion.   They  say,  "  The  language  of  the  act  should  be  con- 
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Btrued  in  harmony  with  its  humane  and  remedial  purpose. 
Its  design  was  to  shield  the  poor,  and  not  to  strip  them. 
The  interest  it  seeks  to  protect  is  that  belonging  to  the 
debtor,  be  it  more  or  less.'' 

A  contrary  opinion  has  been  given  by  the  Supreme  Court 
of  Pennsylvania,  in  Bonsall  et  al.  v.  Comlyy  44  Penn.  442 ; 
but  we  are  not  convinced  by  the  reasoning  of  the  judge, 
who  places  his  objection  to  the  debtor's  claim  upon  the  same 
ground  the  counsel  for  the  creditors  have  urged  in  argument 
before  us. 

We  are  better  satisfied  with  the  decision  of  the  New  York 
court  for  the  soundness  of  their  reasoning,  and  the  practical 
recognition  of  what  we  believe  is  the  only  true  rule  by  which 
statutes  of  exemption  are  to  be  interpreted. 

Such  would  seem  to  be  the  policy  of  the  present  bank- 
rupt law.  By  the  14th  section,  14  Statutes  at  Large,  522, 
there  is  secured  to  the  bankrupt  personal  property  not  ex- 
ceeding $500,  to  be  excluded  from  the  general  assignment  of 
his  effects;  while  the  86th  section,  which  refers  to  partner- 
ships and  corporations,  makes  no  distinction  between  that 
class  of  debtors  and  individuals,  no  language  being  used 
restricting  in  express  terms,  or  by  fair  implication,  the  priv- 
ileges secured  by  section  14. 

On  a  careful  review  of  all  the  provisions  of  our  homestead 
and  exemption  laws  with  whatever  light  we  can  obtain  from 
adjudged  cases,  taking  into  consideration  the  purpose  which 
the  legislature  intended  to  accomplish,  we  are  led  to  the 
conclusion  that  we  can  not  exclude  partners  from  the  privi- 
lege of  claiming  the  statutory  exemption  in  the  same  man- 
ner, and  for  the  same  reason  that  we  are  bound  to  extend  it 
to  the  individual  debtor. 

There  may  be  an  apparent  conflict  between  our  ruling 
and  the  law,  which  in  ordinary  cases  defines  what  are  part- 
nership assets  and  how  they  shall  be  administered,  more 
especially  with  the  principle  that  the  obligations  of  the 
joint  relation  must  first  be  met,  before  there  is  any  such 
interest  in  either  of  the  parties  as  can  be  charged  with  their 
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individual  debts;  but  these  difiBcultiesare  removed  when  we 
regard  the  object  of  what  are  sometimes  termed  ^^the 
moderu  innovations  on  the  rights  of  creditors/'  but  what 
in  reality  are  the  consequences  of  a  more  advanced  civiliza- 
tion. It  is  true  the  debtor  may  retain  a  small  portion  of  the 
property,  for  he  is  not  only  allowed  still  to  live,  but  to  look 
forward  to  the  time  when  by  industry  and  economy  he  may 
retrieve  his  fortunes.  Yet  he  is  not,  as  by  the  bankrupt 
law,  forever  discharged  from  his  debts ;  his  creditors  may 
still  claim  the  future  reward  of  his  labor.  The  exemption 
is  to  provide  for  present  necessities,  to  encourage  hope  for 
the  future,  to  show  by  awarding  the  privilege  that  the 
insolvent  is  not  forgotten  by  the  law,  but  continues  to  be  a 
citizen  and  a  man. 

We  are  all  of  opinion  that  the  exemptions  asked  should 
be  allowed,  the  amount  of  each  to  be  fixed  by  the  statute  of 
1850,  with  the  amendment  of  March  22, 1858,  and  the  case 
is  remanded  to  Special  Term,  that  the  proper  entry  may  be 
made  fixing  the  sum  for  each  claimant. 


David  Gibson  &  Co.  v,  Thb  Farmers  and  Mechanics'  In- 

BURANCB  Company. 

The  defendant  refused  to  pay  the  insurance  on  a  steamboat  lost  by  fire,  on 
the  ground  that  two  competent  watchmen  were  not  employed,  and  at  the 
time  of  the  accident  no  watchman  was  on  duty.  The  plaintiff  says,  that 
by  agreement  one  watchman  was  waived,  in  which  respect  the  policy 
ought  to  be  reformed ;  but  that  in  fact  two  were  employed  and  one  was 
on  duty  at  the  time.  The  testimony  was  to  the  effect,  that  while  the 
watchmen  had  gone  to  their  supper,  on  the  top  of  the  river  bank,  the 
boat  took  fire  and  was  burned ;  also,  that  it  is  the  usage  for  the  watchmen 
to  get  their  meals  on  shore  when  the  steamboat  is  in  port.  At  Special 
Term  the  judge  instructed  the  jury  to  inquire  whether  one  watchman 
was  waived  by  the  agreement  or  not ;  if  not,  whether  two  watchmen  were 
employed,  and  one  was  on  duty  at  the  time,  within  the  fair  intent  and 
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moaning  of  the  policy.    A  verdict  was  returned  for  the  plaintiffs,  and 
the  defendants  motion  for  a  new  trial  was  overruled. 
Heldj  that  having  due  regard  to  the  circumstances  and  the  purposes  of  the 
stipulation  contained  in  the  policy  of  insurancei  the  charge  to  the  jury 
was  correct,  and  the  motion  for  a  new  trial  should  be  overruled. 

Reserved  from  Special  Term. — The  facts  appear  in  the 
opinion. 

Lincoln^  Smithy  Wamock  ^  Stephens^  for  plaintiffs. 

Long  ^  Kramer,  for  defendant. 

IIagans,  J.  This  is  a  ihotion  for  a  new  trials  reserved  on 
the  following  facts : 

The  plaintiffs  had  a  risk  in  the  Boatman's  Insurance  Com- 
pany, on  the  steamboat  Louisiana,  for  $3,000,  which  con- 
tained a  printed  clause  providing,  "  that  while  in  port  or  laid 
up,  at  least  two  competent  watchmen  shall  be  employed,  one  of 
whom  shall  be  on  duty  at  all  times,"  and  also  a  written  clause, 
"one  watchman  waived."  That  company  becoming  insolv- 
ent, the  defendant  took  the  risk  exactly  as  it  was  in  the 
Boatman's  Insurance  Company,  as  is  alleged,  except  only  as 
to  the  amount,  which  is  $2,000;  and  for  this  purpose  the 
policy  in  the  Boatman's  Company  was  sent  to  the  defend- 
ant to  be  exactly  copied.  It  seems,  however,  that  the  de- 
fendant omitted,  in  the  policy  sued  on,  the  written  words 
"one  watchman  waived,"  and  on  this  the  controversy  turns. 

The  boat  was  lost  while  lying  up  at  Cairo,  and  the  de- 
fendant refused  to  pay,  on  the  grounds  that  there  were  not 
two  competent  watchmen  employed,  and  that  at  the  time, 
and  immediately  before  the  disaster,  no  watchman  whateve,r 
was  on  duty. 

The  plaintiffs  asked  that  the  policy  sued  on  be  reformed, 
if  necessary,  according  to  the  alleged  agreement  that  "one 
watchman  was  waived;"  but  claimed  that  in  fact  they  em- 
ployed two  competent  watchmen,  and  that  one  of  them  was 
on  duty  at  the  time. 

It  appeared  in^  evidence  that  the  plaintiffs  employed  one 
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viratchman  as  such,  who  had  been  on  the  river  fifteen  years; 
and  also  the  clerk,  J.  L.  Eaton,  who  was  a  man  of  large  ex- 
perience, to  assist  him.  While  they  were  gone  to  sapper,  at 
their  boarding  house,  on  the  top  of  the  river  bank,  in  day- 
light and  in  sight  of  the  boat,  the  boat  took  fire  and  was 
burned.  No  fire  was  on  the  boat,  and  no  cooking;  but  the 
watchmen  slept  there.  There  was  evidence  to  the  fact  that 
it  was  always  the  usage  among  steamboat  watchmen  to  get 
their  meals  off  the  boats  they  had  in  charge  while  lying  up. 
Ko  cooks  were  kept  on  board,  and  no  cooking  done,  because 
it  was  safer.  Sometimes  a  watchman  would  speak  to  a 
watchman  on  a  neighboring  boat  to  keep  an  eye  on  the 
boat  until  his  return. 

The  court  charged  the  jury  to  inquire  whether  "one 
watchman  was  waived"  by  the  agreement  of  the  parties. 
If  not,  they  were  to  determine  whether  two  good  and  suffi- 
cient watchmen  were  employed,  and  whether  one  of  them 
was  on  duty  at  the  time;  that  the  policy  required  that  they 
should  be  good  and  prudent  men,  acquainted  with  steam- 
boats and  steamboating,  and  that  one  of  them  should  be  on 
duty  at  all  times ;  that  the  law  did  *^  not  require  that  the 
watchman  should  be  guilty  of  no  want  of  care  or  inatten- 
tion to  his  duties;  but  that  he  should  be  on  duty  within  the 
fair  intent  and  meaning  of  the  policy ;  and  it  was  for  the 
jury  to  say,  under  the  circumstances  of  the  case,  whether 
one  watchman  was  on  duty  at  the  time  of  the  loss  or  not, 
and  whether  it  was  unreasonable  for  the  watchmen  to  step 
on  shore  to  get  their  supper  under  the  circumstances  and  a 
departure  from  duty.  Was  it  a  thing. unusual  under  the 
circumstances?" 

The  judge  below  then  proceeded  to  quote  from  the  opin- 
ion of  the  court  in  Hoxyey  v.  The  American  Mutual  Insurance 
Co.j  2  Duer,  569 :  "  It  is  contended  that  a  warranty  must  be 
literally  complied  with.  The  warranty  was  that  the  plaint- 
iffs, during  the  policy,  would  "  keep  and  maintain  a  night- 
watch  on  the  premises.*'  They  did  keep  and  maintain 
one  there  every  night,  who  on  no  occasion  left  the  premises. 
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They  did  not  agree  that  he  should  never  look  off  them,  or 
on  no  occasion  be  dozing  or  fall  asleep.  The  spirit  of  the 
warranty  is,  that  there  should  be  a  competent  night-watch 
kept  there,  and  one  who  might  be  confided  in  for  the  faith- 
ful performance  of  a  night-watch." 

The  judge  also  quoted  to  the  jury  from  the  opinion  of 
Shaw,  0.  J.,  in  Crocker  v.  Peoples  Mutual  Fire  Insurance  Co.j 
8  Gush.  79:  ''The  stipulation,  ^a  watchman  kept  on  the 
premises,'  inserted,  as  it  is,  in  the  body  of  the  policy,  imme- 
diately after  the  description  of  the  property  insured,  is  in 
the  nature  of  a  warranty,  and  must  be  substantially  com- 
plied with  by  the  assured.  But  the  terms  are  not  explicit  as 
to  the  time  and  manner  of  keeping  a  watch.  It  does  not 
stipulate  for  a  constant  watch.  It  therefore  requires  con- 
struction as  a  matter  of  law  to  determine  what  is  meant  in 
this  policy  by  keeping  a  watch.  It  relates  to  a  factory — ^to 
its  safety  against  fire— and  this  depends  upon  a  habit  or  prac- 
tice in  this  respect  and  upon  the  fact  whether  that  usage  has 
been  followed.  Where  there  is  an  express  stipulation  that  a 
thing  shall  be  done,  but  the  contract  is  silent  as  to  the  time 
and  manner,  the  law  holds  that  it  must  be  reasonable  in  this 
respect,  having  regard  to  the  object  and  purpose  of  the  stip- 
ulation— in  this  case  to  the  safety  of  the  building.  If  it  is 
done  in  a  manner  in  which  men  of  ordinary  care  and  skill 
in  similar  departments  manage  their  own  affairs  of  like 
kind,  this  is  one  strong  ground  to  hold  it  reasonable  and  to 
warrant  the  admission  of  evidence  of  usage.'' 

The  judge  at  Special  Term  then  proceeded  with  his 
charge :  *^  Kow,  if  the  jury  shall  find  that  it  was  the  agree- 
ment of  the  parties  that'x>ne  watchman  should  be  waived, 
then  they  might  well  find  that  the  plaintiffs  had  performed 
their  duty  in  this  behalf;  but  if  they  should  not  so  find  they 
would  determine  whether  there  was  one  watchman  on  duty 
at  the  time  of  the  loss,  within  the  fair  intent  and  meaning 
of  the  policy.  Were  they  on  duty  as  is  usual,  and  was  it 
unreasonable  for  them  to  step  off  the  boat  for  a  few  min- 
utes to  get  their  supper,  under  the  circumstances  detailed  to 
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you  in  the  evidence?  Was  this  such  a  performance  of  their 
duty  as  a  prudent  man  having  it  in  charge  would  have 
adopted?" 

No  exceptions  were  taken  to  this  charge,  but  the  defend- 
ant asked  the  court  to  charge  tJie  jury,  that  "if  two  watch- 
men were  by  the  terms  of  the  policy  to  be  employed,  and 
the  jury  shall  find  that  one  of  such  watchmen  was  not 
waived,  then  the  defendant  has  the  right  to  the  presence  of 
one  of  such  watchmen  on  or  about  the  boat  at  all  times;" 
which  charge  the  court  gave,  subject  to  the  general  charge. 

The  jury  brought  in  a  verdict  for  plaintiffs  for  the  full 
amount  of  the  policy,  and  defendant  made  a  motion  for  a 
new  trial,  which  was  reserved. 

There  is  nothing  in  the  verdict  or  in  the  record  to  deter- 
mine whether  the  verdict  was  founded  on  the  issue,  whether 
the  policy  should  be  reformed  by  inserting  "  one  watchman 
waived,"  or  whether  the  jury  proceeded  on  the  ground  that 
there  were  actually  two  watchmen  employed,  and  that  one 
was  "on  duty  at  all  times,"  within  the  fair  intent  and  mean- 
ing of  the  policy.  The  case  was  left  to  the  jury  under  this 
double  aspect.  It  is  not  contended  that,  if  in  fact  the  policy 
should  be  reformed,  the  verdict  was  wrong.  On  the  contrary, 
it  was  admitted  at  the  trial  that  plaintiffs  were  entitled  to 
recover.  The  defendant  sought  a  direction  to  the  jury  only 
on  the  other  aspect  of  the  proof;  and  it  is  upon  this  view 
that  the  questions  made  arise. 

It  is  not  contended  that  there  were  not  two  competent 
watchmen  employed  by  the  plaintiffs,  within  the  fair  intent 
of  the  policy.  The  main  point  made  by  the  defendant's 
counsel  was  as  to  the  meaning  of  the  words  "  one  of  whom 
shall  be  on  duty  at  all  times."  The  defendant  evidently  re- 
garded them  to  mean  "  one  of  whom  shall  be  on  or  about  the 
boat  at  all  times,"  as  appears  from  the  special  charge  asked. 
And  certainly  the  defendant  can  not  take  much  by  the  ex- 
ception, for  the  judge  gave  the  charge  as  asked,  qualifying 
it  by  the  general  charge. 

It  is  contended  that  the  judge  erred  in  submitting  the 
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question,  under  the  evidence,  whether  the  watchman  per- 
formed his  duty  as  a  prudent  man  having  a  boat  in  charge 
would  have  adopted.    We  see  no  error  in  this. 

But  it  is  said,  that  by  the  language  of  the  policy  it  was 
intended  by  the  parties  to  the  contract  that  one  watchman 
should  be  on  board  the  boat  at  all  times,  and  that  that  was 
the  very  reason  of  making  the  provision  for  two  watchmen. 
If  this  were  so  it  would  have  been  easy  to  have  inserted 
that  language  in  the  policy.  The  term,  "one  of  whom  shall 
be  on  duty  at  all  times,"  does  not  necessarily  imply  that  one 
of  the  watchmen  shall  be  on  the  boat  at  all  times.  There  is 
nothing  inconsistent  with  the  duty  of  the  watchman  on  duty 
that  he  should  take  his  meals  off  the  boat,  having  due  re- 
gard to  the  circumstances  of  the  case,  or  that  he  should  do 
any  other  necessary  thing,  not  inconsistent  or  unreasonable, 
in  relation  to  the  performance  of  his  office.  He  may  as  well 
be  on  duty,  in  this  view,  off  as  on  the  boat,  and  as  strictly 
comply  with  his  obligations  under  the  policy.  And  where 
the  contract  is  silent  as  to  the  time  and  manner,  "  the  law 
holds  that  it  must  be  reasonable  in  this  respect,  having  re- 
gard to  the  purpose  and  object  of  the  stipulation;*'  in  this 
case  to  the  safety  of  the  boat. 

We  think  the  directions  to  the  jury  were  right,  and  that 
the  motion  for  a  new  trial  should  be  overruled. 


Marshall  &  Bro.  v.  Flinn. 

Where  the  sheriff  returned  a  sale  of  real  property  on  ezecation  to  Wen- 
strup  for  two-thirds  of  the  appraisement,  hut  that  the  purchaser  had  re- 
fused to  pay  the  purchase  money^  and  the  plaintiff  in  execution  moved 
the  court  to  confirm  the  sale,  but  the  court  overruled  the  motion  and  set 
aside  the  sale : 

Heldf  that  the  motion  was  addressed  to  the  sound  discretion  of  the  court, 
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and  that  no  such  abuse  of  the  judicial  discretion  waa  shown  as  to  con- 
stitute error  in  this  case. 

Israel  Ludlow  and  MaUon  ^  Coffey^  for  plaintiffs. 
Fox  ff  Birdj  for  defendant. 

Taft,  J.  The  qaestion  in  this  ease  is,  whether  the  judge 
at  Special  Term  erred  in.  setting  iiside  a  sale  made  by  the 
sheriff  to  a  purchaser,  who  refused  to  make  good  his  bid  by 
paying  the  purchase  money. 

The  return  of  the  sheriff  was,  that  on  the  1st  of  April,  1871, 
he  offered  the  property  ^^  at  public  sale,  in  the  rotunda  of 
the  court-house;  and  then  and  there,  at  public  outcry,  struck 
off  and  sold  to  John  Henry  Wenstrup  the  property"  [de- 
scribing it]  ^^for  the  sum  of  $4,000  (and  notwithstanding 
demand  has  been  made,  the  purchaser  has  refused  to  pay  the 
whole  or  any  part  of  the  purchase  money),  it  being  two- 
thirds  of  the  appraised  value  of  said  lot  of  land,  and  the 
said  John  Henry  Wenstrup  being  the  highest  and  best  bidder 
for  said  premises  and  the  purchaser  thereof." 

The  plaintiffs  in  execution  moved  the  court  to  confirm  the 
sale.    This  the  court  refused  to  do,  but  did  set  the  sale  aside. 

On  the  one  side,  it  is  claimed  that  the  sale  was  valid,  and 
that  if  the  plaintiffs  insist  that  it  be  confirmed  the  court  is 
bound  to  confirm  it,  and  errs  if  it  refuses  to  do  so. 

On  the  other  side,  it  is  claimed  that  the  return  of  the 
sheriff  is  equivalent  to  a  return  of  no  sale,  and  that  it  can 
not  be  confirmed. 

On  behalf  of  the  plaintiffs,  a  distinction  is  taken  between 
a  sale  made  by  the  sheriff'  on  an  execution  and  by  a  master 
on  an  order  in  a  proceeding  in  equity.  But  we  think  that 
when  a  sale  comes  before  the  court  for  confirmation,  whether 
upon  an  execution  or  upon  an  order,  the  court  is  to  exercise 
a  sound  discretion^  And  while  we  think  that  the  return 
need  not  be  treated  as  a  return  of  property  unsold,  we  nev- 
ertheless regard  the  circumstances  of  this  case  such  that  the 
judge  was  justified  in  setting  aside  the  sale. 
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We  do  not  intend  to  be  understood  to  hold  that  the  court 
could  not  recognize  the  sale,  and  enforce  it  by  authorizing 
a  suit  or  even  by  an  attaobmeut  for  a  contempt  of  court,  as 
was  done  in  the  case  of  Lansdown  v.  MdertoUy  14  Ves.  512, 
and  in  Brasher  v.  Cortlandt^  2  John.  Ch.  505  ;  SaviUe  v. 
Saville,  1  P,  Wms.  745. 

The  bidder  does  assume  a  responsibility  when  he  makes 
his  bid.  He  can  not  be  permitted  to  trifle  with  the  process 
of  the  court  But  he  may  not  be  pecuniarily  responsible, 
80  that  it  would  be  injurious  to  the  parties  to  have  the  sale 
enforced ;  and  there  may  be  other  reasons  why  the  sale  should 
be  set  aside,  extra  the  record. 

The  judge  at  Special  Term,  before  whom  the  question 
came,  had  a  discretion  which  he  has  exercised,  and  which 
we  do  not  find  reason  to  interfere  with.  If  he  had  ruled 
the  other  way  we  might  not  have  felt  called  upon  to  interfere. 


W.  F.  &  V.  Whitney  v.  Denton  &  Chattlh. 

Caldioelly  Coppock  ^  Caldwell^  for  plaintiff. 
Thos.  G.  Mitchellj  for  defendants. 

Taft,  J.  The  plaintiffs,  owning  certain  lumber  lands  in 
Pennsylvania,  and  having  made  a  contract  with  Sherman  to 
^manufacture  lumber  at  an  agreed  compensation,  sold  to  the 
defendants  one  undivided  half  of  the  lands,  and  became 
partners  with  them  in  the  manufacture  and  sale  of  lumber 
from  the  lands,  allowing  the  Arm  the  benefit  of  the  contract 
with  Sherman  while  the  firm  continued ;  and  the  firm  like- 
wise employed  Marsh  to  haul  the  lumber  and  run  it  down 
the  river  to  Cincinnati. 

The  partnership  thus  formed  was  dissolved  in  June,  1861, 
by  a  written  contract,  specifying  a  sale  by  the  plaintiffs 
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of  their  interest  in  the  lands  and  in  the  contract  with  Sher- 
man, and  a  transfer  to  the  defendants  by  the  plaintiffs  of 
their  account  for  moneys  paid  to  Sherman  on  the  contract 
with  him,  and  to  Marsh  for  hauling,  etc.,  but  making  no 
mention  of  the  moneys  which  had  been  paid  by  the  defend- 
ants to  Sherman  on  said  contract,  and  to  Marsh,  and  pro- 
viding for  a  future  settlement  of  the  partnership  accounts. 

Heldj  that  it  was  competent  for  the  plaintiffis  to  prove  by 
parol  evidence  that  the  payments  which  had  been  made  by 
the  defendants  to  Sherman  and  to  Marsh  were  part  of  the 
consideration  of  the  sale  and  transfer  by  the  plaintiffs  to  the 
defendants  of  their  interest  in  the  lands  and  in  the  Sherman 
contract,  and  were  not  to  be  charged  to  the  plaintiff's  in  the 
final  settlement  of  the  partnership  account  between  the 
plaintiffs  and  the  defendants. 


Elliott  Clark,  Plaintiff  in  Error,  v.  Mary  Ann  Harlan, 
who  sues  by  her  next  friend,  Defendant  in  Error. 

An  action  will  lie  in  favor  of  a  married  woman  against  a  third  person  for 
enticing  away  and  harboring  her  husband.  / 

The  petition  in  this  cause  was  originally  filed  against  the 
defendant,  now  plaintiff'  in  error,  and  Robert  Harlan,  the 
plaintift''s  husband,  against  whom,  on  demurrer,  the  court 
held  the  action  could  not  be  rriaintained. 

The  petition  seeks  to  hold  the  defendant  liable  in  damages 
for  "  wrongfully  and  maliciously  enticing  away  the  plaintiffs 
husband  from  her  resicjence,  whereby  she  has  been,  for  a 
long  9pace  of  time,  and  still  is,  deprived  of  his  society,  pro- 
tection, and  support."  It  is  also  alleged,  "that  her  husband 
has  been  detained  and  harbored  by  the  defendant  in  his  pri- 
vate residence,  to  which  the  plaintiff  has  not  been  admitted, 
notwithstanding  all  her  efforts  to  live  with  him  and  enjoy 
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the  privileges  of  a  wife."  The  plaintiff  further  avers,  "  thai 
her  separate  property,  owned  at  the  time  of*  her  marriage, 
has  been  enjoyed  by  her  husband,  whose  personal  services 
are  required  to  take  proper  care  of  her  interest  therein ;  of 
all  which  she  is  also  deprived  by  the  acts  of  the  defendant." 
To  this  petition  the  defendant  demurred,  and  at  Special 
Term  the  demurrer  was  overruled.  To  this,  exception  was 
taken,  and  the  case  taken  on  error  to  General  Term. 

Teetor  ^  Cole^  for  plaintiff  in  error. 

Applegate,  contra. 

Storer,  J.  It  is  urged  that  the  pleadings  do  not  present 
a  case  for  our  interference. 

wjn  the  leading  case  of  Winsmore  v.  Grcenbankj  Willes  Rep. 
^77,  where  the  plaintiff  sought  to  recover  damage  for  the 
enticing  away  and  detaining  his  wife  by  the  defendant,  after 
a  verdict  for  3,000i.,  on  motion  to  arrest  the  judgment. 
Chief  Justice  Willes,  in  deciding  the  questions  made  by  coun- 
sel, said :  "  The  first  general  objection  is,  that  there  is  no  pre- 
cedent for  any  such*  action  as  this,  and  therefore  it  will  not 
lie;  and  the  objection  is  founded  on  Lit.  f.  108  and  Co.  Lit. 
81  b.,  and  several  other  books.  But  this  general  rule  is  not 
applicable  to  the  present  case;  it  would  be  if  there  had  been 
no  special  action  on  the  case  before.  A  special  action  on  the 
case  was  introduced  for  this  reason,  that  the  law  will  never 
suffer  an  injury  and  a  damage  without  a  remedy;  but  there 
must  be  new  facts  for  every  action  on  the  case." 

In  the  subsequent  case  of  Chapman  v.  Pickersgillj  2 
Wilson,  146,  Chief  Justice  Pratt,  in  an  action  for  mali- 
ciously suing  out  a  commission  of  bankruptcy,  used  these 
words:  "It  is  said  such  an  action  as  this  was  never  brought 
before;  and  so  it  was  said  in  Ashby  v.  White.  I  wish  never 
to  hear  this  objection  again.  This  action  is  for  a  tort;  torts 
are  infinitely  various,  not  limited  or  co^  ined ;  for  there  is 
nothing  in  nature  but  may  be  made  an  instrument  of  mis- 
chief."    The  masterly  reasoning  of  Chief  Justice  Holt,  in 
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Ashhy  V.  WkitCj  2  Ld.  Raymond,  957,  which  was  sustained 
in  the  IIoQBe  of  Lords  early  in  Qaeen  Anne's  reign,  is  en- 
tirely in  harmony  with  this  doctrine;  and  we  must  be  per- 
mitted to  quote  a  remark  of  that  venerable  jnrist  which  is 
full  of  meaning:  "Let  us  consider,"  he  says,  "in  what  the 
law  consists,  and  we  shall  find  it  to  be  not  in  particular  inci- 
dents and  precedents,  but  in  the  reason  of  the  law.  Vbi  eadem 
ratio  ibi  eadem  lexJ^ 

In  the  case  of  Pasley  v.  Freeman^  8  Term  R.  45,  which 
was  then  regarded  as  one  of  first  impression.  Lord  Kenyon,^ 
who  always  upheld  a  strict  adherence  to  the  established  law,  * 
after  one  of  his  brethren,  Mr.  Justice  Grose,  with  whom  he 
differed,  had  stated  that  he  found  no  precedent  for  the  action, 
uttered  the  ever-memorable  words:  "All  laws  stand  on  the 
best  and  surest  basis  which  go  to  enforce  moral  and  social 
duties." 

Mr.  Justice  Asherst,  in  his  opinion,  said:  "Another  argu- 
ment has  been  made  use  of,  that  this  is  a  new  case,  and  that 
there  is  no  precedent  for  such  an  action.  Where  cases  are 
new  in  their  principle^  there,  I  admit,  it  is  necessary  to  have 
recourse  to  the  legislative  interpositioa  in  order  to  remedy 
the  grievance;  but  where  the  case  is  only  new  in  the  instance, 
and  the  only  question  is  upon  the  application  of  a  principle 
recognized  by  the  law  to  such  new  case,  it  will  be  just  as 
competent  to  courts  of  justice  to  apply  the  principle  to  any 
case  which  jnay  arise  two  centuries  hence  as  it  was  two  cen- 
turies ago." 

The  judgment  in  that  case  was  for  the  plaintiff,  and  since 
it  was  given  had  always  been  followed  as  the  established 
law. 

This  court,  in  General  Term,  in  Campbell's  Administratrix 
V.  Rogers  et  al.j  2  Handy,  117,  after  a  thorough  examination 
of  the  authorities,  came  to  the  same  conclusion,  relying  on 
the  case  just  quoted  to  sustain  their  judgment.  We  are  sat- 
isfied that  there  is  no  difficulty  in  upholding  the  present  ac- 
tion against  the  objection  that  no  precedent  can  be  found 
where  a  precisely  similar  case  has  been  presented  to  the  courts. 
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There  certainly  could  be  no  objection  if  the  husband  had 
brought  the  action  for  enticing  away  his  wife,  as  his  legal 
right  to  complain  can  not  be  questioned ;  but  how  far  the 
case  is  changed  when  the  wife  sues  is  to  be  considered. 

We  can  find  but  one  case  reported  where  the  point  has 
been  discussed.  It  is  that  of  Lynch  v.  WkUe  and  wife^  de-  fCv^^^^' 
cided  in  1861,  and  reported  in  9  House  of  Lords  Cases,  577. 
^  There  Campbell,  Lord  Chancellor,  after  hearing  full  argument 
said:  ^^  Although  this  is  a  case  of  first  impression,  if  it  can 
be  shown  that  there  is  presented  to  us  a  concurrence  of  loss 
and  injury  from  the  act  complained  of,  we  are  bound  to  say 
that  this  action  lies.  Nor  can  I  allow  that  the  loss  of  con- 
soriium  or  conjugal  society  can  give  a  cause  of  action  to  the 
husband  alone.  The  loss  of  conjugal  society  is  not  a  pecu- 
niary loss,  and  I  think  it  may  be  a  loss  which  the  law  may 
recognize  to'  the  wife  as  well  as  to  the  husband.*'  In  this 
case  the  gravamen_of  the  action  was  that  the  defendant  had 
slandered  a  married  woman,  in  consequence  of  which  her 
husband  had  abandoned  and  lived  apart  from  her;  and  al- 
though the  case  was  finally  decided  for  the  defendant,  it  was 
upon  the  ground  that  no  special  damage  had  been  averred  or 
proved.  The  Law  Lords  gave  their  opinions,  concurring  that 
the  words  uttered  by  the  defendant  furnished  no  ground  of 
action  merely  from  the  general  consequences  resulting  from 
what  was  admitted  to  be  the  law,  but  that  there  must  have 
been  special  damage.  Lord  Brougham,  in  commenting  upon 
this  opinion  of  the  chancellor,  emphatically  adds,  "I  must 
add  that  I  entirely  agree  with  what  my  late  noble  and 
learned  friend  says  toward  the  end  of  his  judgment.  He 
laments  the  unsatisfactory  state  of  our  law,  according  to 
which  the  imputation,  by  words  however  gross,  on  an  occa- 
sion however  public,  upon  the  chastity  of  a  modest  matron,  or 
a  pure  virgin,  is  not  actionable  without  proof  that  it  has  ac- 
tually produced  special  temporal  damage  to  her.  The  only  dif- 
ference of  opinion  I  have  with  my  noble  and  learned  friend  is, 
that  instead  of  the  word  "  unsatisfactory"  I  should  substitute 
the  word  "barbarous.**    I  think  that  such  a  state  of  things 
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can  only  be  described  as  a  barbarous  state  of  our  law  in  that 
respect.'* 

In  this  state  we  have  no  such  difficulty  to  encounter.  It 
has  long  been  the  settled  law  in  Ohio,  that  any  accusation 
affecting  the  chastity  of  a  female  is  actionable  per  se.  See 
Murray  v.  Murray^  supra^  p.  290,  and  cases  cited. 

If  the  husband's  right  to  claim  damages  for  the  loss  of  his 
wife's  society,-  \x\q  ^^ solatium"  as  the  civilians  term  it,  arise 
by  virtue  of  the  contract  of  marriage,  the  same  result,  for 
^stronger  reasons,  should  follow  the  loss  of  the  husband's 
consortium  by  the  wife.  His  care  of  her  whole  social  life;  his 
protection  from  injury  of  her  person,  of  her  property,  and  of 
her  good  name,  are  alike  demanded  by  the  marital  tie  and 
the  first  principles  of  justice.  He  can  not  lightly  disregard 
the  obligations  he  has  solemnly  assumed,  or  ignore  the  rela- 
tion he  bears  to  her  to  whom  he  has  pledged  his  affections 
until  the  bond  is  severed  by  death  or  the  judgment  of  the 
law.  Although  he  prove  false  to  his  duty,  there  is  no 
remedy  against  him  like  that  she  now  seeks,  for  compensa- 
//  tion  in  money  except  for  alimony,  but  we  believe  she  is  en- 
abled, under  the  law  as  it  now  exists  in  Ohio,  to  ask  the 
same  relief  for  the  same  causes  that  would  give  the  husband 
a  remedy  against  him  who  should  seduce  away  his  wife  or 
persuade  her  to  leave  her  hiisband,  and  afterward  harbor  and 
detain  her  without  good  cause.  The  loss  of  the  parties  in 
each  case  is  essentially  the  same. 

Since  the  enactment  of  the  Code,  a  new  application  of 
legal  principles  in  relation  to  married  women  is  required  of 
the  courts..  The  twenty-eighth  section  gives  the  wife  the 
right  to  sue  for  her  separate  property  without  joining  her 
husband  as  co-plaintiff. 

By  the  statute  of  April  9, 1861,  S.  &  S.  889,  is  given  to 
the  wife  all  the  personal  property,  including  rights  in  action 
belonging  to  her  at  her  marriage,  or  which  may  have  come 
to  her  by  descent,  bequest,  gift,  or  has  been  purchased  with 
her  separate  money,  or  have  grown  ouJt  of  the  violation  of  her 
personal  rightSy  to  be  and  remain  her  separate  property. 


If 
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The  Bection  of  the  Code  we  have  referred  to  was  amended 
by  the  law  of  April  18,  1870,  authorizing  the  wife,  in  all 
cases  relating  to  her  personal  estate,  to  sue  as  a  feme  sole 
without  the  intervention  of  a  prochein  ami. 

Is  not  the  right  secured  to  the  wife  to  recover  for  a  per- 
sonal injury  suffered  during  coverture  to  be  sustained  on  the 
same  principle  as  her  claim  to  protect  her  separate  estate, 
whether  it  be  real  or  personal?  If  it  is,  can  there  be  any 
distinction  between  the  rights  which  grow  out  of  th^  mari- 
tal relation  and  those  which  attach  to  mere  property  ?  "We 
can  not  see  that  such  a  distinction  can  be  drawn. 

Such  is  the  construction  given  by  the  Supreme  Court  of 
New  York  to  their  statutes,  which,  like  our  own,  have  so  es- 
sentially changed  the  rights  and  responsibilities  of  married 
women.  In  Mann  et  ux.  v.  ^larsh^  21  Howard's  Pr.  Rep. 
876,  Allen,  J.,  held  that  these  statutes  "gave  the  wife  the 
exclusive  right  to  recover  for  injury  to  her  reputation  as 
well  as  her  person,  and  had  taken  from  her  husband  all 
control  over  actions  brought  to  obtain  redress  by  the  wife. 
These  injuries  are  now  made  a  part  of  her  separate  estate, 
and  in  respect  to  them  she  is  a  feme  sole" 

We  can  not  but  feel  a  deep  conviction  that  the  wife  is  .in 
the  highest  sense  the  ward  of  the  court,  not  because  she  is 
now,  under  the  generous  policy  of  our  law,  relieved  from  the 
old  idea  of  conjugal  servitucle  which  placed  her  as  a  chattel 
under  the  control  of  her  husband,  but  because  it  is  only  con- 
sistent with  the  relation  into  which  the  parties  have  entered 
that  each  must  have  their  separate  interest,  controlled  only 
by  mutual  affection  and  regard,  while  subject,  nevertheless, 
to  the  protection  of  the  law. 

There  might  not  be,  on  the  trial  of  this  cause,  a  right  es- 
tablished to  recover  damages,  as  the  evidence  may  present  a 
different  state  of  fact  than  that  stated  in  the  petition;  but 
for  all  the  purposes  of  this  case  we  are  satisfied  a  legal  right 
to  recover  is  found  in  the  pleadings. 

Demurrer  overruled. 


0 
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Ida  B.  Okq  v.  William  Sumner  bt  al. 

The  clause  in  the  Code,  which  saTCs  from  the  statute  of  limitations  mar- 
ried women  until  after  their  disability  is  removed,  is  constructiyely  re- 
pealed, BO  far  as  such  a  suit  is  concerned,  by  the  subsequent  statute  giy- 
ing  married  women  the  right  to  sue  alone  for  personal  injuries  at  any 
time  during  coverture. 

A  woman,  married  at  the  time  the  cause  of  action  accured,  in  a  suit  in  her 
own  name  for  personal  injuries,  is  barred  by  the  statute  of  limitations  a» 
if  she  were  a  feme  sole. 

This  cause  came  on  to  be  heard  at  Special  Term  on  de- 
murrer to  the  petition.  The  court  below  sustained  the  de- 
murrerj  and  a  writ  of  error  was  sued  out  by  the  plaintiff"  to 
the  General  Term. 

The  case  appears  fully  in  the  opinion. 

E.  Colston  and  JordaUj  Jordan  ^  Williams^  for  plaintiff"  in 
error. 

Kingy  Thompson  ^  Avery ^  contra. 

•  

Storer,  J.  This  action  is  brought  by  the  plaintiff^  to  re- 
cover damages  for  a  personal  injury  alleged  to  have  been 
sustained  by  her  in  falling  from  the  stairs  of  the  defendants' 
sewing  machine  manufactory,  in  consequence  of  the  insecure 
and  unskillful  manner  in  which  the  stairway  was  built.  She 
states  that  when  the  cause  of  action  accrued  she  was,  and 
still  is,  a  married  woman,  though  the  suit  is  instituted  in 
her  own  name  without  the  addition  of  her  husband  or  next 
friend.  The  injury  happened  on  March  29, 1866,  and  the 
action  was  brought  on  August  12, 1870. 

The  defendants  demur,  and  claim  that  on  the  pleadings 
the  cause  of  action,  if  any  existed,  is  barred  by  the  statute 
of  limitations.     8.  &  C.  948,  sec.  15. 

It  is  urged  against  the  demurrer  that  she  is  not  precluded,  as 
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she  was  2k  feme  covert  at  the  time  her  right  of  action  accrued, 
and  that  the  saving  clause  in  section  19  is  a  fall  answer  to 
the  defendants'  claim.  This  clause  gives  to  married  women, 
for  rights  of  action  accruing  to  her,  the  privilege  of  com- 
mencing suits  within  the  same  time  after  coverture  ceases  in 
which  she  might  originally  have  brought  them  if  sole. 

If  we  examine  the  statute  of  21  James  1,  cap.  16,  which 
has  either  been  copied  into  the  statutes  of  the  several  States 
of  our  Union  or  made  the  foundation  of  the  statutes  them- 
selves, the  disability  of  a  feme  covert^  we  find,  was  allowed  to 
extend  the  limitation  as  to  her,  as  the  consequence  of  the 
law  which  gave  to  her  husband  the  exclusive  control  of  all 
her  property  and  rights  of  action.  By  his  consent  alone 
could  an  action  be  brought  for  a  tort  affecting  the  person  or 
property  of  the  wife.  He  alone  was  entitled  to  the  fruits  of 
any  recovery  when  the  aid  of  the  court  was  invoked,  and 
he  alone  could  compromise  or  release  the  claim.  K  he  de- 
clined to  interfere  the  wife  was  practically  without  remedy, 
and  unless  the  statute  had  saved  her  right  by  suspending  the 
course  of  the  limitation  until  coverture  had  ceased,  her  case 
was  hopeless. 

In  Ohio  the  thorough  changes  in  the  legal  relation  of 
husband  and  wife,  as  to  her  property  and  personal  rights, 
have  introduced  a  new  system  by  which  marital  obligations 
and  privileges  must  be  governed.  The*  husband  can  not 
claim  now  that  the  personal  injuries  of  his  wife  can  be  sued 
for,  compromised,  or  released  by  him  alone.  He  is  now,  to 
all  legal  intent,  precluded  from  interfering  with  her  separate 
property  for  his  own  benefit^  and  over  it  has  no  longer  the 
control. 

Thus,  the  reason  of  the  former  extension  of  limitation  on 
account  of  disability  secured  to  2k  feme  covert  has  ceased,  for 
she  is  now  the  sole  niistress  of  her  right  to  sue  for  any  per- 
sonal injury,  without  joining  her  husband  or  invoking  the 
aid  of  her  prochein  ami.  She  may  prosecute  her  claim  to 
judgment,  employ  counsel,  and  become  liable  for  costs,  in 
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the  course  of  litigation,  to  the  same  extent  that  she  would 
be  were  she  anmarricd. 

The  present  action  is  brought  in  the  name  of  the  wife, 
claiming  damages  for  herself  alone.  Her  husband  is  not  a 
party,  though  the  petition  states  that  the  plaintiff  was  and 
still  is  a  feme  covert.  She  alone  must  be  regarded  as  entitled 
to  sue  for  and  recover  her  damages.  As  the  husband  could 
not  appropriate  the  damages  to  his  own  benefit,  he  could 
not  claim  them  by  action  in  his  own  name ;  his  only  rela- 
tion could  be  that  of  next  friend,  and  his  only  liability  that 
of  costs ;  while  a  late  statute  permits  the  wife  to  maintain 
her  suit  in  her  own  name,  without  the  intervention  of  her 
prochein  ami.  The  wife  alone  must  then  be  regarded  as  en- 
titled to  prosecute  the  wrong-doer,  as  if  she  were  a  feme 
sole. 

This  is  the  view  we  take  of  the  law  as  we  find  it  in  the 
several  statutes  now  in  force  relating  to  the  rights  and  lia- 
bilities of  married  women,  and  this  is  the  construction  given 
by  the  New  York  courts  to  the  kindred  acts  of  that  State. 
They  hold  that  the  right  of  the  wife  to  recover  for  personal 
injuries  exclusively  belongs  to  her;  that  it  is  her  separate 
estate,  protected  from  the  control  of  the  husband,  who  is  to 
all  legal  intent  a  strangei*  to  the  remedy,  having  no  part  or 
lot  in  the  matter ;  that  the  husband  can  not  bring  the  action 
in  his  own  name,  nor  in  conjunction  with  his  wife;  that  she 
is  the  sole  party  in  interest,  and  will  be  protected  in  the  full 
enjoyment  of  what  in  formisr  years  would  have  been  for  his 
sole  benefit. 

We  must  conclude  that  the  wife  is,  in  contemplation  of 
the  law  in  a  proceeding  like  the  present,  to  be  regarded  as  a 
feme  soUj  and  may  ask  the  same  legal  or  equitable  relief  as 
if  she  had  never  been  covert. 

But,  it  is  argued,  if  we  have  determined  rightly  the  con- 
struction to  be  given  to  the  statutes  referred  to,  still  it  may 
be  doubted  whether  the  disability  does  not  still  exist,  as  it 
is  not  expressly  taken  away.  We  admit,  as  a  general  rule, 
the  repeal  of  a  former  statute  should  be  declared  in  express 
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terniB ;  but  where  the  implication  of  legislative  intention  is 
clearly  to  be  gathered  from  the  words  of  the  statutes  them- 
selves, the  result  must  be  the  same  as  if  the  law  was  repealed 
in  express  terms. 

"  Where  the  provisions  of  two  statutes  are  so  far  inconsist- 
ent with  each  other  that  both  can  not  be  enforced,  the  latter 
must  prevail.  If,  however,  by  any  fair  course  of  reasoning 
the  two  can  be  reconciled,  both  shall  stand."  These  are  the 
words  of  the  Supreme  Court,  in  Ludlow's  heirs  v.  Johnston^ 
8  Ohio,  564,  and  the  same  doctrine  had  previously  been  held 
to  be  the  law  in  Moor^s  lessee  v.  Vance,  1  Ohio,  10,  and  sub- 
sequently by  Hitchcock,  J.,  in  Seymour  v.  The  M.  and  C. 
Jj^mpike  Co.,  10  Ohio,  476,  who  used  this  language :  "  Where 
a  statute  is  passed  which  conflicts  with,  or  contradicts,  or  is 
inconsistent  with  a  former  statute,  the  latter  must  have  effect 
and  the  former  be  considered  as  repealed/' 

How,  then,  can  these  statutes  be  reconciled  ?  If  we  hold 
the  former  is  still  in  force,  the  wife  will  be  allowed  an  in- 
definite period,  depending  on  the  life  of  her  husband,  to 
prosecute  her  claim,  when  she  might  have  brought  her  ac- 
tion at  the  time  the  injury  was  sustained,  without  the  let, 
control,  or  hinderance  of  her  husband,  the  law  having  ex- 
pressly reserved  to  her  the  privilege  to  sue  at  any  time, 
without  his  aid.  We  have  considered  the  questions  involved 
in  the  cause  very  carefully,  and  consider  that  the  relation  of 
husband  and  wife  existing'  at  the  time  this  action  was 
brought,  was  controlled  by  the  statute  which  determines  the 
rights  of  married  women,  saving  to  them  the  exclusive  en- 
joyment of  their  separate  estate  and  redress  for  all  personal 
injury,  with  power  to  begin  suits  in  their  own  name,  as  if 
femes  covert.  Hence  it  follows,  if  she  sues  as  feme  sole,  she 
is  subject  to  the  same  rules  of  limitation. 

The  demurrer  will  therefore  be  sustained,  and  judgment 
entered  for  the  defendants. 

Taft*,  J.,  dissented  in  the  following  opinion : 

The  plaintiff  in  error  was  the  original  plaintiff,  her  suit 
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having  been  defeated  on  a  demurrer  to  the  petition.  The 
action  was  for  a  personal  injury  sustained  by  the  plaintiff,  a 
married  woman,  through  the  negligence  of  the  defendant  to 
keep  his  premises  in  a  safe  condition.  The  petition  showed 
that  the  cause  of  action  arose  more  than  four  years  prior  to 
the  commencement  of  the  suit;  but -it  also  shows  that  the 
plaintiff  was  a  married  woman  when  the  cause  of  action 
arose,  and  still  remains  a  married  woman. 

The  demurrer  is  based  upon  the  statute  of  limitations: 

The  suit  was  brought  in  the  name  of  the  married  woman 
without  uniting  the  husband,  under  the  act  of  1870,  amend- 
ing section  28  of  the  Code  (67  Ohio  L.  111).  This  act 
authorizes  such  a  suit  without  a  next  friend.  And,  by  t^ 
former  act,  damages  recovered  for  such  a  personal  injury 
would  be  her  separate  property. 

The  defendant  claims  that  as  the  married  woman  can  sue 
without  her  husband  and  without  a  next  friend,  the  disabil- 
ity of  coverture  has  ceased,  and  that  the  statute  of  limita- 
tions ought  to  run  against  her  as  it  does  against  a  single 
woman  or  a  man.  The  Code,  which  was  adopted  in  1853, 
by  section  19,  provides  that  "if  a  person  entitled  to  bring 
any  action  mentioned  in  this  chapter,  except  for  a  penalty 
or  forfeiture,  be,  at  the  time  the  cause  of  action  accrued, 
within  the  age  of  twenty -one  years,  a  married  woman^  in- 
sane, or  imprisoned,  every  such  person  shall  be  entitled  to 
bring  such  action  within  the  respective  times  limited  by  this 
chapter,  after  such  disability  shall  be  removed." 

This  is  an  express  exception  in  favor  of  a  married 
woman,  and  saves  her  right,  unless  it  is  taken  away  by  some 
subsequent  legislation.  The  subsequent  legislation  which  is 
supposed  to  take  it  away  is  the  act  which  authorizes  her  to 
sue  in  her  own  name,  to  enforce  this  personal  right.  The 
argument  assumes  that  the  reason  why  the  statutory  excep- 
tion was  made  in  favor  of  married  women,  was  that  she 
could  not  sue  without  her  husband;  and,  as  he  might  refuse 
to  join,  she  might  lose  her  right  from  disability. 

There  is  a  legal  maxim  that  when  the  reason  of  a  rule 
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has  ceased,  the  rule  itself  ceases ;  and  it  is  claimed  that  that 
maxim  applies  to  this  case.  Bat  I  do  not  regard  that  maxim 
as  sufficient  to  repeal  an  express  statute.  It  may  furnish  a 
good  reason  for  repealing  the  statute,  but  it  is  to  be  addressed 
to  the  legislature,  and  not  to  the  court,  so  long  as  the  stat- 
ute is  in  force.  ^ 

Nor  is  the  subsequent  legislation  so  inconsistent  with  tlie 
provisions  in  the  act  of  1858  as  to  imply  a  repeal  of  that 
provision.  Repeals  by  implication  are  not  favored,  and  can 
not  be  sustained,  unless  the  subsequent  act  is  so  inconsistent 
with  the  former  that  both  can  not  have  a  complete  opera- 
tion. But  these  two  acts  can  stand  together.  They  do  not 
in  any  manner  interfere  with  each  other.  The  latter  act 
may  furnish  a  reason  why  the  former  one  is  not  necessary, 
and  therefore  should  be  repealed.  But  it  does  not  prevent 
the  operation  of  the  former,  and  therefore  does  not  repeal  \U 

When  we  have  an  express,  unequivocal  statute  that  a 
statute  of  limitations  shall  not  run  against  a  married  woman, 
we  can  not,  as  a  court,  inquire  into  the  reason  on  which  the 
legislature  enacted  the  statute,  in  order  to  determine 
whethef  we  will  regard  it.  The  legislature  may  legislate 
away  the  reason  on  account  of  which  an  act  was  passed, 
and  yet  not  repeal  the  act  itself.  The  legislature  could 
easily  have  repealed  the  exception  in  favor  of  married  women 
if  it  had  seen  fit  to  do  so.  As  it  has  not  done  so,  I  feel 
bound  to  suppose  that  it  was  not  intended  to  do  so. 


BiNNBT  Price  v.  Ann  Slaughter  et  al. 

Where  an  action  is  brought  for  the  recovery  of  lands  situated  in  Ohio,  by 
the  plaintiff,  who  was  a  slave  in  Tennessee  when  the  cause  of  action  ac- 
crued, and  the  defendant  pleaded  the  statute  of  limitations : 

Heldf  that  slavery  was  a  disability  by  imprisonment,  and  that  the  statute 
of  limitations  began  to  run  only  when  that  disability  was  removed. 

Where  the  plaintiff  and  cross-petitioners  were  slaves :  Seld^  that  no  comity 
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now  required  a  recognition  and  enforcement  by  this  court  of  the  laws  of 
slave  States,  which  made  all  slave  children  illegitimate,  and  so  pre- 
Tented  collateral  inheritance  among  sbiTea. 

C.  B.  Simrall  and  L.  H.  Swormstedt^  for  plaintiff. 
H.  Snow  and  James  S.  Whit^,  for  Ann  Slaughter. 
'.  P.  lAoyd  and  Ta/d  ^  Throop^  for  cross-petitioners. 


Points  made  by  C  B.  SimraU,  plaintiff's  attorney : 

1.  The  property  in  litigation  being  within  this  State,  the 
Ohio  laws  of  descent  and  distribution  must  govern  in  deter- 
mining who  are  the  heirs  or  legal  representatives. 

2.  Slavery  is  such  imprisonment  as  will  estop  the  statute 
of  limitation  from  running  against  the  plaintiff.  Angell  on 
Limitation,  sec.  192 ;  Matilda  v.  Crenshaw^  4  Terg.  (Tenn.) 
299. 

8.  Slavery,  existing  under  the  common  law,  must  be  gov- 
erned by  the  common  law,  which  permitted  "  all  persons  to 
contract  marriage  except  those  forbid  by  canonical  laws, 
prior  marriage,  want  of  age,  or  want  of  reason."  Black- 
stone,  vol.  L,  pp.  488-489,  The  term  "all  persons"  in- 
cludes slaves,  whose  ability  to  contract  marriage  could  be 
destroyed  only  by  legislative  enactments. 

4.  Slavery  being  a  violation  of  the  Ohio  constitution  (see 
Ohio  Constitution,  sec.  6),  and  against  the  equity  and  policy 
of  Ohio  laws,  the  courts  of  Ohio  can  not  take  cognizance  of 
slavery  existing  in  another  State,  except  so  far  as  they  were 
compelled  by  the  Federal  compact  respecting  fugitive  slaves. 

5.  Legitimacy  is  always  presumed;  bastardy  must  be 
proved. 

6.  Isham  Slaughter,  in  his  will,  refers  to  plaintiff  and 
others  as  his  "brothers  and  sisters  in  slav<*ry,"  and  leaves 
the  residue  of  his  property  to  his  "right  heirs."  The  recog- 
nition of  plaintiffs  and  cross-petitioners  as  his  brothers  and 
sisters,  is  a  sufficient  description  to  allow  them  to  take  under 
a  devise  to  "  right  heirs,"  the  laws  of  Ohio  for  1835  having 
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made  the  brothers  and  sisters  of  an  intestate  his  heirs.  Red- 
field  on  Wills,  part  2,  p.  846,  et  seq.;  Jarman  on  Wills,  pp. 
827,  828. 

7.  A  negro,  after  he  attains  freedom,  may  sue  for  and  re- 
cover legacies  left  to  him  while  he  was  a  slave.  Nelson  v. 
Smithpeter,  2  Cold  well  (Tenn.)  13;  Banks  v.  Banks^  2  Cold- 
well  (Tenn.)  546. 

■ 

Grounds  of  demurrer  made  by  S.  Snow,  for  defendant : 

1.  Statute  of  limitations,  (not  insisted  upon  in  the  argu- 
ment.) 

2.  Incapacity  of  slaves  to  inherit.  5  Cowen,  897 ;  1  Harris 
&  McHenry,  561 ;  4  Desaussure  (S.  C.)  266 ;  2  Bl.  Com.  249. 

8.  Offspring  of  slave  marriages  not  legitimate,  and,  there- 
fore, incapable  of  inheriting  from  one  another.  1  Bishop 
on  Marriage  and  Divorce,  sees.  154-168;  2  Kent's  Com. 
253;  Story  on  Conflict  of  Laws,  sees.  79-118. 

Tapt,  J.  This  was  an  action  to  recover  property  situated  in 
Cincinnati,  viz :  half  of  lot  No.  24,  in  Ramsay's  subdivision, 
and  also  lots  25  and  26,  in  the  same  subdivision.  The  peti- 
tion alleges  that  the  defendant,  ever  since  September  1, 
1849,  has  unlawfully  ke{)t  the  plaintiff'  out  of  the  possession 
of  said  premises.  The  plaintiff  also  alleges  that  the  defend- 
ant was,  in  the  meantime,  receiving  large  sums  from  the 
rents  and  profits,  for  which  he  asks  an  account.  The 
plaintiff  further  says  that  from  the  time  of  the  accruing  of 
the  action  until  January  1,  1863,  he  was  a  slave,  held  in 
duress  in  the  State  of  Tennessee,  and  unable  to  bring  any 
action,  and  asks  judgment  for  the  land,  and  mean  profits. 

Ann  Slaughter,  the  defendant,  demurs  to  the  petition.    . 

There  are  several  persons  who  have  filed  cross-petitions, 
claiming  to  be  brothers  and  sisters  of  the  plaintiff  and  of 
Isham  Slaughter,  and  as  such  to  be  entitled  to  undivided  in- 
terests in  said  property  as  heirs  of  said  Isham  Slaughter,  de- 
ceased, and  setting  forth  the  disability  of  slavery  as  an  excuse 
for  not  sooner  commencing  the  action.    The  cross-petition- 
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ere,  as  tenants  in  common  of  the  plaintiff,  woold^  in  the  or- 
dinary coarse  of  pleadings  in  such  cases,  make  themselves 
co-plaintiffs  instead  of  defendants.  The  several  interests  of 
tenants  in  common  in  land  are  distinct  interests,  although 
to  be  enjoyed  in  common.  But  in  the  present  case  the 
plaintiff*  having  claimed  all  the  same  interest  whhsh  these 
cross-petitioners  claim,  it  is  not  irregular  or  improper  that 
they  should  appear  on  the  record  as  claiming  adverse  inter- 
ests by  cross-petitions.  If  it  were  not  so,  and  their  claims 
did  not  conflict,  the  court  would  allow  an  amendment  by 
which  these  cross-petitionS  should  be  co-petitions  with  the 
plaintiff*. 

The  defendant,  Ann  Slaughter,  demurs  to  both  the  petition 
and  the  cross- petitions,  upon  the  ground  that  their  right  in  the 
property  has  been  barred  by  the  statute  of  limitations,  more 
than  twenty-one  years  having  elapsed  since  the  death  of 
Isham  Slaughter,  previous  to  the  commencement  of  this  suit. 

But  the  petitioner  and  cross-petitioners  anticipated  the 
objection,  and  answered  it  by  alleging  that  they  were  under 
duress  as  slaves  in  Tennessee.  This  we  think  a  sufficient 
answer  to  the  suggestion  of  the  statute  of  limitations. 

Angel  on  Limitations,  sec.  192,  lays  down  the  doctrine 
that  slavery  is  a  disability  by  imprisonment,  and  prevents 
the  running  of  the  statute  of  limitations.  It  would  be  a 
singular  instance  of  legal  inhumanity  if  it  did  not  have  that 
effect.  The  same  doctrine  is  announced  in  Tennessee.  Mor 
tUda  V.  CrenshaWj  A  Terger,  299. 

The  next  point  made  by  counsel  for  the  defendant,  Ann 
Slaughter,  is  that  the  plaintiff  and  these  cross-plaintiffs  ap- 
pear, by  their  pleadings,  all  to  have  been  slaves,  and  so  not 
able  to  inherit  from  Isham  Slaughter,  their  brother,  or  from 
each  other;  that  all  the  children  of  slaves  were  illegitimate 
by  the  laws  of  the  slave  States,  and  that  consequently  there 
could  be  no  collateral  inheritance  among  slaves,  as  there 
could  be  no  legitimate  brothers  and  sisters. 

The  land  lies  in  the  State  of  Ohio,  which  has  never  recog- 
nized slavery  as  a  legal  condition,  although  under  the  con- 


OCTOBER  TERM,  1871.  488 

Price  «.  Slaughter  et  al. 

stitution  of  the  United  States  it  was  provided  that,  "No 
person  held  to  service  or  labor  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  should,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged  from  such  serv- 
ice or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due."  The 
State  did,  by  statute,  acknowledge  its  duty  under  this  clause 
of  the  Federal  constitution  to  allow  "any  person  held  to  serv- 
ice in  another  State  under  the  laws  thereof,  escaping  into 
Ohio,''  to  be  reclaimed.  This  provision  applies  to  appren- 
tices as  well  as  to  slaves,  and  can  not  be  considered  as  com- 
mitting the  State  to  the  upholding  all  the  legal  consequences 
of  slavery  as  recognized  in  the  slave  States.  Anderson  v. 
Poindexter,  6  Ohio  St.  622;  Commonwealth  v.  Ares^  18  Pick. 
Story's  Con.,  sec.  96, 104.  If  the  slave  was  permitted  by  the 
master  to  came  into  this  State^  the  law  of  this  State  did  not 
recognize  his  condition  as  that  of  a  slave,  but  regarded  him 
as  a  free  man.  We  think  that  the  law  of  Ohio  has  never 
taken  cognizance  of  the  legal  condition  of  slavery  beyond' 
the  simple  constitutional  idea  that  service  might  be  due  from 
one  person  to  another  by  the  laws  of  another  State,  and  if 
so,  to  the  extent  only  of  allowing  such  person  escaping  into 
Ohio  to  be  reclaimed. 

Taking  these  pleadings  as  they  stand,  i;hey  show  that  the 
petitioner  and  the  cross-petitioners  were  slaves,  and  under 
actual  duress,  but  they  show  that  these  parties  were  brothers 
and  sisters  of  Isham  Slaughter.  This  court  will  not  pre- 
sume that  these  brothers  and  sisters  are  illegitimate,  and  so 
not  entitled  to  the  legal  rights  of  brothers  and  sisters  under 
the  laws  of  descent  TVe  find  nothing  in  the  pleadings  to 
warrant  any  such  presumption.  Such  a  state  of  the  iHw.^ 
in  Tennessee  or  in  Kentucky,  as  is  claimed  by  the  defend- 
ant, Ann  Slaughter,  must  be  pleaded  before  this  court  can 
take  cognizance  of  it. 

Without  reference,  therefore,  to  the  will,  which  was^  read 
and  commented  on  at  the  argament,  we  hold  that  the  de- 
murrers must  >>e  overruled. 
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But  if  it  should  appear  that  the  parents  of  Isham  Slaugh- 
ter and  his  five  brothers  and  sisters  lived  together  as  husband 
and  wife,  and  were  so  reputed,  and  these  were  their  children, 
we  should  not  feel  bound  to  recognize  or  give  effect  to  any 
part  of  the  slave  code  which  would  make  these  children 
illegitimate. 

An  elaborate  argument,  with  a  citation  of  authorities,  was 
offered  to  show  that  the  marriage  of  slaves  might  be  legal 
and  valid;  but  we  do  not  find  any  difficulty  on  this  question 
as  the  pleadings  stand.  Legitimacy  will  be  presumed  until 
the  contrary  is  shown.  The  marriage  of  the  parents  would 
be  presumed  to  have  been  valid.  It  was  held,  in  Stikesv. 
SioansoTiy  44  Ala.  633,  where  the  estate  of  a  freedman  was 
to  be  distributed,  who  had  been  a  slave  in  Florida  and  after- 
ward removed  to  Mobile,  where  he  had  died,  and  where 
cohabitation  with  his  wife  was  all  the  evidence  which  could 
be  produced  of  their  marriage;  that  at  common  law  a  valid 
marriage  would  be  presumed  but  for  slavery,  and  that  the 
offspring  of  such  a  marriage  could  not  be  bastards;  that  the 
former  decisions  were  made  in  the  interest  of  slavery;  that 
the  state  of  the  law  had  changed,  and  emancipation  had 
now  restored  to  them  inheritable  blood,  and  that  the  estate 
was  distributable  to  the  wife  and  children  as  legitimate.  1 
Bish.  on  Marriage,  236-238;  Schouler  on  Dom.  Relations,  44, 
45;  Reeves,  810,  811.  And  no  comity  requires  us  now  to  re- 
cognize or  enforce  the  laws  of  slavery.  Collins  v.  Antericaj 
9  B.  Mod.  672;  Anderson  Vi  Poindezter,  6  Ohio  St.  622^ 
Story's  Confl.,  sec.  104;  44  Ala.  633. 

It  is  not  strictly  necessary  that  we  should  consider  the 
effect  of  the  will,  which  is  not  before  us,  but  the  construction 
of  which  was  contested  in  argument  by  consent  of  parties. 
But  that  will  was  made  here  in  Ohio,  where  the  land  was  sit- 
uated ;  and  it  follows,  from  what  we  have  already  said,  that 
these  brothers  and  sisters  would,  in  our  opinion,  answer  the 
description  of  the  right  heirs  of  Isham  Slaughter,  to  whom 
the  will  gives  the  property.  • 
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The  Second  National  Bank  op  Cincinnati  v.  R.  Hemin- 
gray ET  AL« 

Homans  &  Co^  bankers,  of  Cincinnatii  held  several  notes  of  B.  Hemingray 
made  in  Kentucky,  and  B.  Hemingray  &  Co.,  of  which  B.  Hemingray 
was  the  principal  partner,  kept  their  bank  account  with  Homans  A  Go. 
Bj  mutual  arrangement  of  the  members  of  the  firm,  B.  Hemingray.  did 
bis  individual  banking  business  in  the  name  of  B.  Hemingray  &  Co.,  and 
kept  no  bank  account  in  his  individual  name.  Homans  &  Co.,  while  in 
good  credit,  without  the  knowledge  of  Hemingray,  or  Hemingray  &  Co., 
transferred,  *by  indorsement,  his  notes  to  the  plaintiff  as  collateral  secur- 
ity for  a  loan  of  money,  and  afterward  became  insolvent  before  Hem- 
ingray was  notified  of  the  transfer.  Hemingray  &  Go.  had  on  deposit 
with  Homans  &  Go.  $10,000,  which  B.  Hemingray  was  authorized  to  use 
to  pay  his  notes,  one  of  which  was  due  in  July,  1869. 

Seld,  that  the  notes  being  Kentucky  paper,  and  subject  to  Kentucky  law, 
wer6  subject  to  M-off  in  the  hands  of  the  plaintiff  in  like  manner  as  if 
they  were  in  the  hands  of  Homans  &  Go. 

That  separate  and  Joint  claims  can  not  ordinarily  be  set  off  against  each 
other,  either  at  law  or  ii}  equity,  but  that  where  there  is  a  natural  equity 
in  favor  of  such  a  set-off,  and  the  separate  party  becomes  insolvent, 
equity  will,  to  protect  such  natural  equity,  permit  a  set-off  to  the  extent 
of  the  interest  of  the  partner  in  the  joint  claim. 

Heldf  also,  that  when  there  is  superadded  a  course  of  business,  showing 
that  the  parties  treated  the  joint  claim  as  the  individual  property  of  the 
partner  who  seeks  to  make  the  set-off,  or  when  there'  is  a  contract  or  an 
understanding  to  that  effect  between  the  parties,  such  set-off  will  be  per- 
mitted. 

That  a  check  by  B.  Hemingray  &  Go.  for  a  part  of  their  deposit  account  to 
B.  Hemingray,  made  on  the  day  of  the  failure  of  Hodlans  &  Go.,  but 
before  notice  of  the  transfer  of  his  notes  to  the  plaintiff,  was  valid  to  vest 
the  fund  in  B.  Hemingray,  so  that  he  could  set  it  off  against  his  notes  in 
the  hands  of  the  plaintiff,  notwithstanding  Homans  &  Go.  were  then  in- 
solvent and  afterward  were  declared  bankrupts,  and  that  Homans  &  Go. 
being  insolvent,  B.  Hemingray  will  be  allowed  to  set  off  said  fund  against 
the  notes  not  due  as  well  as  against  the  note  which  was  due. 

Rbsbrved  from  Special  Term. — This  is  a  suit  brought  by 
the  Second  ITational  Bank  upon  the  following  note : 
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"  $4,000.  Covington,  Kt.,  July  11, 1868. 

"One  year  after  date  I  promise  to  pay  B.  Homans,  Jr.,  or 
order,  four  thousand  dollars,  value  received,  with  interest. 

(Signed,)        "RoBEfiT  HEMiNaRAT." 

(Indorsed,)  "  jB.  HomanSj  JrJ* 

This  was  one  of  four  notes  given  by  Hemingray  to  B. 
Homans,  Jr.,  for  a  house  and  lot  in  Covington — one  for 
$5,000,  payable  in  three  months,  and  the  three  for  $4,000 
each,  payable  in  one,  two,  and  three  years,  secured  by  mort- 
gage. The  note  for  $5,000  had  become  due,  and  had  been 
paid  to  Homans  by  a  check  of  R.  Hemingray  &  Co.  The 
plaintiff  having  brought  the  suit  upon  the  *first  of  the 
three  $4,000  notes,  the  defendant  Hemingray,  by  his  answer 
and  corss-petition,  set  out  the  whole  transaction,  and  sought 
to  establish  a  set-ofT  against  the  note  sued  on,  and  also 
against  the  other  notes  which  were  not  due. 

These  notes  were  all  made  in  Kentucky,  and  of  the  same 
form  as  that  which  has  been  recited. 

On  the  31st  day  of  May,  1869,  Homans  transferred  these, 
with  other  notes,  to  the  plaintiff  as  collateral  to  his  own 
notes  given  for  a  loan  of  $20,000.  This  transaction  was  un- 
known to  the  defendants. 

"When  the  first  note  for  $4,000  was  about  to  become  due, 
Richard  Evans,  a  partner  and  the  cashier  of  the  firm  of  R 
Hemingray  &  Co.,  on  behalf  of  the  firm  called  upon  Homans, 
and  said  that  it  would  be  convenient  to.  have  a  few  days 
delay  in  the  payment  of  that  note  as  they  were  building, 
and  offered  to  take  up  the  old  note  and  give  a  new  one, 
or  if  he  required  it,  to  pay  the  note.  Mr.  Homans  consented 
to  the  delay  of  payment,  but  preferred  to  let  the  old  note 
lie,  and  to  consider  it  as  a  loan  on  call,  but  said  nothing  of 
the  assignment  of  the  notes  to  the  Second  National  Bank. 

Tafd  ^  Throop  and  Lincoln^  Smith,  Wamock  ^  Stephens, 
for  plaintiff. 

W.  E.  Jones  and  MaithewSy  Ramsey  ^  Matthews,  for  de- 
fendants. 
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Tapt,  J.    This  case  was  before  this  court  at  a  former 
term,  when  it  was  determined  that  the  statute  of  Kentucky, 
where  the  notes  were  made,  restricted  their  negotiability,  bo 
that  they  were  liable  to  the  same  defenses  as  they  would  have 
been  subject  to  in  the  hands  of  the  payee,  B.  Homans,  Jr. 
After  that  decision  the  case  was  remanded  to  Special  Term, 
and  was  heard  upon  the  evidence.    The  contest  turned 
upon  the  question  whether  R.  Hemingray  had  any  actual 
claim  to  set  off  against  Homans.    A  statement  of  the  evi- 
dence was  made  and  certified,  and  the  case  reserved  for  the 
three  judges.    The  court  do  not  propose  again  to  go  into 
the  question  of  the  negotiability  of  the  notes.    It  is  an 
inlportant  question,  and  has  been  differently  decided  by 
difterent  courts,  and,  though  a  proper  question  to  be  con- 
sidered by  the  court  of  last  resort,  it  would  not  be  profita- 
ble for  us  now  to  reconsider  it.    These  notes,  then,  we  hold 
to  be  Kentucky  contracts,  and  still-  subject  to  all  the  equi- 
tiq?  which  the  defendant  had  against  the  payee  or  any 
assignee  before  notice  of  the  assignment.    Upon  exami- 
nation of  the  evidence,  we  think  it  is  proved  that  the 
checks  of  Hemingray  &  Co.  to  R.  Hemingray  for  $9,425.89, 
as  well  as  that  of  Captain  Evans  for  $1,800,  were  given  to 
R.  Hemingray,  and  brought  to  the  notice  of  Homans  be- 
fore Hemingray  knew  of  the  transfer  of  the  notes  to  the 
plaintiff,  and  before  the  general  assignment  to  Cook  for  the 
benefit  of  creditors,  but  not  before  he  knew  of  the  insolv- 
ency of  Homans  &  Co.    The  transfer  of  the  notes  to  the 
bank  had  been  made  before  the  first  four  thousand-dollar 
note  was  due,  and  not  only  was  no  notice  of.  the  transfer 
given  to  Hemingray,  the  maker,  but  even  the  bank  notice 
of  the  note  becoming  due,  which  would  naturally  have  dis- 
closed the  holder  of  the  note,  was  so  given  as  to  avoid  the 
communication  of  that  information.    It  was  objected  that 
the  check  of  R.  Hemingray  &  Co.  did  not  cover  the  entire 
deposit,  and  that  it,  therefore,  did  not  transfer  the  fund 
without  the  consent  of  B.  Homans  &  Co. 

This  court,  in  the  case  of  McGregor  v.  Loomis,  1  Dis. 
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247,  has  laid  down  the  rule  that  the  whole,  or  any  part  of 
a  fund  on  deposit  with  a  banker  may  be  assigned  and 
transferred  by  the  check  of  the  depositor,  so  as  to  consti- 
tute a  set-off  in  favor  of  the  holder  of  the  check  -against 
his  note  in  the  hands  of  the  banker.  We  see  no  reason  to 
question  this  rule,  hut  believe  it  to  be  in  strict  conformity 
with  the  contract  of  the  banker,  who  receives  moneys  on 
deposit,  to  be  drawn  out  by  his  customers  as  they  want 
them.  This  contract,  if  not  expressed,  is  implied  from  the 
manner  in  which  such  funds  are  uniformly  dealt  with  by 
both  the  banker?  and  depositors.  In  short,  this  principle 
is  an  essential  element  in  the  system  of  banking  upon 
deposit  accounts. 

H,  then,  the  checks  were  not  invalidated  by  the  fact  of 
insolvency,  nor  by  the  bankruptcy,  the  deposit  accounts 
transferred  by  the  checks  would  be  available  as  a  set-off 
against  the  notes  of  R.  Hemingray. 

Before  considering  the  bearing  of  the  insolvency  and  the 
bankrupt  act  upon  the  transfer  by  check  of  the  deposit 
account,  we  will  consider  the  case  as  it  stands  on  the  nat- 
ural equities. 

It  is  a  general  principle,  both  at  law  and  in  equity,  that 
a  partnership  account  can  not  be  set  off  against  a  sepsirate 
liability,  notwithstanding  the  natural  equity  in  favor  of  the 
set-off,  to  the  extent  of  the  interest  of  the  partner  in  the 
partnership  account.  The  separate  liability  and  the  joint 
claim  are  not  regarded  as  mutual,  and  the  policy  of  the 
law  is  to  avoid  confusion,  by  requiring  such  claims  to  be 
enforced  by  distinct  and  separate  legal  or  equitable  pro- 
ceedings. But,  when  a  firm  holds  a  liquidated  claim  against 
a  creditor  of  one  member  of  the  firm,  and  the  natural 
equity  in  favor  of  such  member,  to  have  his  share  of  the 
partnership  claim  set  off  against  his  individual  creditor, 
is  about  to  be  lost  by  the  insolvency  of  his  creditor,  such 
insolvency  has  been  held  to  be  a  reason  for  the  interference 
by  a  court  of  equity,  to  ascertain  the  extent  of  the  partner's 
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interest  in  the  partnership  claim,  and  allow  it  to  be  set  oil 
against  the  claim  of  his  insolvent  creditor. 

R.  Hemingray  was  the  principal  member  of  the  firm  of 
R.  Hemingray  &  Co.,  owning  five-eighths  of  the  stock, 
while  Evans  owned  three-sixteenths,  and  Foley  three-six- 
teenths only,  and  were  also  indebted  to  R.  Hemingray 
f  8,800,  on  account  of  the  purchase  of  their  interest.  Now, 
here  was  a  clear  natural  equity  in  favor  of  the  set-ofi^,  at 
least  to  the  extent  of  R.  Hemingray^s  five-eighths  interest, 
in  the  deposit  account,  which  might  exceed  the  amount  of 
the  first  four-thousand  dollar  note. 

But  there  are  other  circumstances  which  are  disclosed 
by  the  evidence,  and  which  are  to  be  considered. 

R.  Hemingray  kept  no  other  individual  bank  account 
than  that  which  was  kept  in  the  name  of  R.  Hemingray  & 
Co.,  and,  by  agreement  of  the  other  members  of  the  firm, 
he  used  the  firm  bank  account  for  his  individual  banking 
tramsactions. 

One, note  of  R.  Hemingray,  for  $5,000,  had  matured,  and 
Mr.  Evans,  the  cashier  of  the  firm,  had  paid  it  with  the 
firm  check.  Evans,  on  behalf  of  the  firm,  applied  to 
Homans  to  have  a  few  days'  extension  of  the  note  on 
which  this  suit  was  brought,  and  ofiered  to  pay  the  interest 
and  give  a  new  note,  but  Homans  said  it  might  lie  as  it  was, 
and  be  regarded  as  a  loan  on  call. 

Homans  told  both  Evans  and  Hemingray,  after  it  was 
known  that  he  had. failed,  and  when  he  informed  defend- 
ant (Hemingray)  that  the  notes  were  in  the  hands  of  the 
plaintifi*,  that  the  deposit  account  was  sdfe,  and  could  be 
set  ofi'  against  the  note,  as  they  were  not  negotiable.  He 
further  testifies  that  he  did  not  <^  have  a  clear  distinction 
between  R.  Hemingray  and  R.  Hemingray  &  Co."  It  is 
obvious  that  Homans  made  no  actual  distinction  between 
R.  Hemingray  and  the  firm,  and  regarded  the  deposits  by 
the  firm  as  belonging  to  R.  Hemingray,  for  the  purpose  of 
meeting  these  notes.  He  testified  that  if  the  firm  had 
at^mpted  to  withdraw  the  entire  deposit  after  one  of  the 
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notes  had  fallen  due,  without  paying  it,  he  should  have 
objected,  and  prevented  it  if  he  could.  He,  at  the  same 
time,  testified  that  he  supposed  they  would  have  had  the 
right  to  withdraw  the  entire  deposit. 

Meantime  these  notes  had  been  transferred  to  the  plidnt- 
iff,  without  notice  to  the  defendant.  Homans  knew  that 
this  fund  was  designed  to  pay  the  notes ;  Homans  knew 
that  the  notes  were  not  negotiable,  and  yet  he  had  at- 
tempted to  negotiate  them.  He  knew  that  if  he  in- 
formed the  defendant  or  Hemingray  &  Co.  that  he  had 
transferred  them,  this  fund  would  be  withdrawn.  He 
withheld  this  information,  which  was  very  important  to 
the  defendant,  and  which,  we  think,  under  the  circum- 
stances, good  faith  required  that  he  should  communicate. 

The  question  is,  whether,  under  these  circumstances, 
Homans  ought  to  be  permitted  to  defeat  the  application  of 
this  fund  to  the  payment  of  these  notes  by  way  of  set-oflE. 

We  think  that,  clearly,  he  ought  not  to  be  permitted  to 
defeat  the  set-off  against  the  note  which  was  due.  We 
come  to  this  conclusion  independently  of  the  checks. 

In  Waterman's  work  on  Set-offi  section  884,  and  in  the 
note,  are  stated  the  circumstances  which  will  induce  the 
court  to  permit  joint  and  separate  demands  to  be  set  off 
against  each  other ;  and  the  leading  cases  are  there  cited. 

The  right  was  admitted  in  Downam  v.  MalthewSj  Prec. 
Chan.  580,  "  upon  the  course  of  dealing;"  in  Jeffs  v.  WoodL, 
2  P.  Wms.  128,  upon  the  fact  of  the  legatee  having  omit- 
ted to  credit  the  executor  with  the  goods  supplied.  The 
master  of  the  roll's  said,  "  It  is  against  conscience  that  A. 
should  be  demanding  a  debt  against  B.,  to  whom  he  is 
indebted  in  a  larger  sum,  and  would  avoid  paying  it.'* 
"  However,  it  seems  the  evidence  of  an  agreement  for  a 
stoppage  will  do ;  and  in  these  cases  equity  will  lake  hold 
of  a  very  slight  thing  to  do  both  parties  right." 

But  this  consideration  does  not  seem  to  apply  to  the  two 
notes  which  were  not  due.  It  is  hardly  to  be  presumed 
that  this  fund  was  designed  to  meet  payments  which  woi^d 
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not  be  due  for  one  and  two  years  afterward.  And  in  de- 
termining whether  the  set-off  shall  be  allowed  against  the 
last  two  notes,  it  will  be  necessary  to  consider  the  effect  of 
the  checks. 

We  come  now  to  consider  the  effect  of  the  checks  which 
were  given  to  R.  Hemingray  on  the  afternoon  of  August  26, 
1869.  Homans  &  Oo.  had  stopped  payment  between  twelve 
and  one  o'clock.  Very  soon  the  report  came  to  Hemingray 
&  Co.  They  immediately  consulted,  and  made  their  check 
for  §9,425.89,  which  they  supposed  to  be  the  entire  amount 
of  their  deposit,  to  R.  Hemingray.  They  afterward  dis- 
covered that  there  was  still  a  balance  of  $266.30,  by  reason 
of  a  collection  of  which  they  had  not  been  advised,  and 
they  gave  an  additional  check  for  that  amount.  Evans 
also  gave  his  individual  check  to  Hemingray  for  $1,800, 
which  stood  to  the  individual  credit  of  Evans  with  Homans 
&  Co.  R.  Hemingray  went  with  the  two  checks  first 
made,  viz  :  that  of  R.  Hemingray  &  Co.,  for  $9,425.89,  and 
that  of  Evans,  for  $1 ,800,  to  the  bank  of  Homans  &  Co., 
and  it  was  shut.  Afterward,  between  four  and  five  o'clock, 
the  same  afternoon,  he  found  Homans  in  Covington,  and 
advised  him  of  the  checks,  and  was  then  informed  that 
the  notes  had  been  transferred  to  the  plaintiff!  Between 
seven  and  eight  o'clock  the  same  afternoon,  Homans,  who 
was  the  only  member  of  the  firm  of  Homans  &  Co.,  made 
a  general  assignment  to  Theodore  Cook  for  the  benefit  of 
his  creditors.  A  few  weeks  afterward  he  was  forced  into 
involuntary  bankruptcy. 

We  do  not  regard  the  transfer  by  check  of  these  deposit 
accounts  as  preferences  by  Homans,  to  defraud  creditors, 
within  the  85th  section  of  the  bankrupt  act,  which  forbids 
transfers  by  the  bankrupt  after  the  act  of  bankruptcy ;  nor 
does  it  fall  within  the  enumeration  of  acts  which  are 
designated  in  the  89 th  section  of  that  act,  as  acts  of  bank- 
ruptcy. 

The  contest  is  between  the  plaintiff  and  R.  Hemingray* 
Although  Hemingray  has  seen  fit  to  make  the  assignees  in 
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bankruptcj  parties,  they  have  set  up  no  claim.  If  the 
answer  and  the  evidence  had  showed  that  the  assignees 
were  entitled  to  the  notes,  by  reason  of  an  act  of  bank- 
ruptcy, before  the  notes  were  transferred  to  the  plaintiff, 
making  the  transfer  void,  then  there  woald  arise  a  ques- 
tion between  the  assignees,  who  might  claim  the  notes, 
and  the  defendant  Hemingray.  But  the  evidence  fails  to 
impeach  the  title  of  the  Second  National  Bank  to  the 
notes.  The  bank  holds  the  notes  bona  fide  as  against  the 
assignees  in  bankruptcy,  and  subject  only  to  such  equities 
as  Hemingray  had  at  the  time  he  was  notified  of  the  trans- 
fer ;  the  assignees  can  have  no  interest  in  the  controversy. 
The  contest  is  between  the  bank  and  Hemingray  only. 

The  only  way  in  which  the  plaintiff  could  avail  itself  of 
the  bankrupt  act  to  defeat  the  defendant's  right  of  set-off, 
would  be  to  admit  and  prove  that  it  held  the  notes  in  fraud 
of  the  bankrupt  law,  and  that  they,  therefore,  belonged  to 
the  assignees  in  bankruptcy.  Then,  as  Hemingray  knew 
of  the  insolvency  of  Homans  when  he  took  the  checks,  he 
might  not  be  allowed  to  set  them  off  against  the  notes  in 
bankruptcy.  But  we  think  that  the  bank  has  shown  a 
good  title  to  the  notes,  notwithstanding  the  attempt  by  the 
defendant,  in  his  answer,  to  impeach  it.  As  the  title  to 
the  notes  is  in  the  bank,  and  not  in  the  assignees  in  bank- 
ruptcy, the  contest  of  the  defendant  is  with  it,  and  not 
with  the  assignees.  If,  on  the  other  hand,  the  answer  of 
the  defendant  had  proved  true,  and  the  notes  had  fallen 
into  the  hands  of  the  assignees  in  bankruptcy,  the  defend- 
ant might  have  a  more  difficult  task  to  bring  himself  within 
the  meaning  of  section  20  of  the  bankrupt  act,  which  pro- 
vides for  mutual  debts  and  set-off  under  that  act.  Smith 
V.  Hilly  8  Gray,  572.  As  we  have  said,  Hem.ingray  had 
reason  to  believe  that  Homans  was  insolvent  when  he  took 
those  checks,  and  if  he  were  to  set  them  up  against  the 
other  creditors,  so  as  to  get  his  pay  in  full,  it  would  be  an 
unjust  advantage  over  the  ^general  creditors  by  a  purchase 
of  a  claim  made  after  an  act  of  bankruptcy.    But  here 
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the  general  creditors  are  not  injured  or  defrauded  of  any 
rights.  So  far  as  this  deposit  account  is  settled  by  way  of 
set-off  against  these  notes,  held*  by  the  plaintiff,  the  as- 
signees in  bankruptcy  are  relieved  from  any  obligation  to 
pay  dividends  upon  it. 

Objection  has  been  taken  to  the  transfer  of  these  deposit 
accounts,  especially  to  that  of  Richard  Evans,  that  they 
were  not  absolute,  and  did  not  make  Hemingray  actual 
owner  of  the  fund.  The  transaction  was  rather  sudden, 
and  without  much  negotiation  as  to  the  consideration  to  be 
paid,  or  the  pride.  But  we  are  satisfied  that  it  was  the  pur- 
pose of  both  Hemingray  &  Co.,  and  of  Richard  Evans,  to 
transfer  to  Hemingray  all  the  title  they  had.  As  to  the 
price  of  the  checks,  they  might  have  relied  upon  their  legal 
right  to  compensation,  or  they  might  have  relied  upon  the 
justice  of  Hemingray,  They  were  not  unwilling  to  trans- 
fer it  to  him  without  reserve,  and  we  think  they  did  so,  and 
that  this  title  was  complete. 

Our  conclusion  is,  that  the  checks  of  R.  Hemingray  &  Co., 
except  the  check  for  $266,  which  was  not  given  till  after 
notice  of  the  transfer  of  the  notes  to  the  plaintiff,  and  the 
check  of  Richard  Evans,  were  valid  and  available  in  the 
hands  of  R.  Hemingray  as  a  set-off  against  these  notes  in 
the  hands  of  the  Second  IN'ational  Bank  of  Cincinnati. 

The  insolvency  of  Homans  is  a  sufficient  reason  for  al- 
lowing a  set-off  against  the  notes  not  yet  due. 

There  is  another  item  of  money  collected  by  Homans  & 
Co.,  upon  a  note  of  Allen  belonging  to  R.  Hemingray  in- 
dividually, and  not  included  in  the  balance  of  R.  Hemingray 
&  Co.'s  deposit  account  as  above  stated.  This  item  is  a 
proper  subject  of  set-off  by  R.  Hemingray,  although  it  also 
was  deposited  for  collection  in  the  name  of  R.  Hemingray 
&Co. 

A  judgment  may  be  entered  in  accordance  with  this 
opinion. 
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The  Globe  Insurance  Company  op  Cincinnati,  Plaintiff  in 
Error,  v.  Elizabeth  W/Boyle  et  al.,  Defendants  in  Error. 

Action  on  policy  of  flre  insurance,  issued  to  '<  B.  W.  B.,  executrix,"  on 
property  devised  in  equal  moieties  to  the  testator's  children,  and  E.  W. 
B^  his  widow  and  executrix.  It  was  proved  that  the  underwriter  was 
informed  that  the  policy  was  to  he  for  the  benefit  of  the  estate  of  the  de- 
ceased. 

ffeld,  that  evidence  to  explain  the  object  of  the  application  for  the  policy, 
and  the  manner  of  its  issue  was  admissible,  not  to  vary  the  contract,  but  to 
aid  the  court  in  interpreting  its  true  meaning. 

That  E.  W.  B.,  in  her  capacity  as  trustee  for  creditors  and  devisees,  had,  as 
executrix,  an  insurable  interest  in  the  whole  property. 

That  under  the  Code,  alternative  relief  may  properly  be  asked  in  a  peti- 
tion and  granted  by  the  court 

General  TBRM.^-Error  to  Special  Term  to  reverse  the 
judgment  rendered  there  against  the  plaintiff  in  error,  who 
was  the  defendant  below.  The  facts  on  which  the  judgment 
below  was  rendered  were  as  follows : 

In  1865,  Stephen  S.  Boyle  died,  seized  of  four  ware- 
houses, numbers  53,  55,  57  and  59,  on  Columbia  street,  Cin- 
cinnati, between  Sycamore  street  and  Broadway.  By  his 
last  will  he  made  his  wife,  Elizabeth  W.  Boyle,  executrix, 
and  devised  one-half  his  realty  to  her  and  the  other  half  to 
his  children.  The  wife  and  children  together  were  the 
plaintiffs.  On  the  8th  day  of  January,  1866,  a  policy  of  in- 
surance against  fire  was  issued  by  the  defendants  to  the 
plaintiffs,  in  the  name  of  "  Elizabeth  W,  Boyle,  executrix," 
on  the  ftbove  property.  It  was  proved  that  the  vice-pres- 
ident of  the  insurance  company  who  took  the  risk  was 
told,  when  the  application  was  made  to  him,  that  the  policy 
was  for  the  benefit  of  the  estate  of  the  deceased.  This  pol- 
icy was  afterward  renewed,  and  after  the  renewal  the  prem- 
ises were  destroyed  by  fire. 

The  defendant  having  declined  to  pay  th'e  loss,  on  the 
ground  of  want  of  insurable  interest  in  Mrs.  Boyle  as  exec^ 
utrix,  this  action  was  brought. 

The  original  petition  was  demurred  to,  and  the  demurrer 
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sustained  by  the  court,  with  leave  given  to  amend  the  plead- 
ing. An  amendment  was  made,  setting  forth  the  facts  as 
stated,  allegiug  Mrs.  Boyle's  interest  as  trustee  for  the  credit- 
ors and  heirs  of  the  deceased,  as  well  as  her  interest  and  that 
of  her  children  under  the  will.  To  this  amendment  a  d^ 
murrer  was  also  filed,  which  was  overruled. 

The  defendant  then  answered,  denying  generally  its  lia- 
bility, and  claiming  that  it  had  insured  only  the  interest 
of  Mrs.  Boyle,  and  not  that  of  her  children. 

On  the  trial  at  Special  Term,  on  submission,  judgment 
was  given  for  the  plaintiiis,  the  court  findfbg  the  facts  as 
stated,  and  that  the  plaintifls  were  entitled  to  recover  the 
whole  insurance,  which  was  assessed  at  $11,816.84. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a 
writ  of  error  taken  to  General  Term,  to  reverse  th^  finding 
and  judgment  of  the  court  below. 

CoXy  Burnett  ^  FoUett^  for  plaintiff  in  error, 

Hoadly  ^  Johnson  and  Lincoln^  Smithy  Wamock  ^  Stephens^ 
contra. 

Storbr,  J.  Two  questions,  it  appears  to  us,  if  carefuHy  con- 
sidered and  answered,  must  decide  the  controversy  between 
the  parties. 

First.  May  we  not  receive  evidence  to  explain  the  object 
of  the  original  application  for  the  policy,  as  well  to  indicate 
the  extent  of  the  risk,  as  also  to  show  what  the  contract 
between  the  parties  really  meant,  and  what  the  underwriter 
must  have  understood  it  to  mean  ? 

The  rule  as  to  this  point  has  been  very  clearly  laid  down 
by  our  Supreme  Court  in  Hildebrand  v.  Fogle^  20  Ohio,  147, 
and  since  recognized  in  a  number  of  cases  which  we  need 
not  refer  to.  ^^In  expounding  a  written  instrument,  the  at- 
tendant and  surrounding  circumstances  are  competent  evi- 
dence for  the  purpose  of  placing  the  court  in  the  same  situ- 
ation and  giving  it  the  same  advantages  for  construing  the 
instrument  as  the  parties  possess  who  executed  it.  The  object 
or  tendency  of  this  evidence  is  not  to  contA>vene  or  vary  the 


446       SUPERIOR  COURT  OP  CINOINFATL 


Globe  Insurance  Co.  of  Cincinnati  v.  Boyle  et  al. 

terms  of  the  iDBtrament,  but  to  enable  the  court  to  have  an 
enlightened  anderatanding  of  the  sabject  matter  in  referenci 
to  which  it  has  been  used/' 

This  is  bat  the  exposition  of  the  law  as  it  is  now  recog- 
nized by  the  English  and  American  courts,  and  does  not 
trench  upon  the  general  rule  that  an  instrument  can  not  be 
explained  by  parol  testimony.  It  merely  places  the  litigants 
before  the  court,  occupying  the  same  position  they  sustained 
to  each  other  when  the  contract  was  made.  And  this  prin- 
ciple is  applied  most  liberally  when  we  are  called  in  to  in- 
terpret a  policy  of  insurance,  otherwise  it  would  be  difficult, 
if  not  impossible,  in  mapy  cases,  for  the  real  parties  in  inter- 
est to  recover,  as  when  the  insurance  is  made  in  the  name 
of  another  as  agent  or  broker,  or  by  any  party  for  whom  it 
may  concern,  dependent  upon  the  subsequent  assent  of  the 
true  owner  to  the  contract. 

Applying  this  rule  to  the  case  before  us,  we  find  it  proved 
that  when  the  application  for  the  risk  was  made  by  the  agent 
of  Mrs.  Boyle,  the  underwriters  well  knew  that  the  property 
to  be  insured  had  belonged  to  her  husband  at  his  decease,  and 
that  they  were  particularly  advised  that  the  object  of  the 
insurance  was  to  secure  his  estate  from  loss.  Moreover,  Mrs. 
Boyle,  under  her  husband's  will,  was  devisee  in  fee  of  a  full 
moiety  of  his  real  estate.  It  was  also  proved  that  the  agent 
who  applied  to  the  underwriters  was  given  a  slip  of  paper 
upon  which  was  written  "Elizabeth  S.  Boyle,  executrix,"  and 
this  he  handed  to  the  vice-president  of  the  company,  by 
whom  the  description  of  the  party  indured  was  inserted  in 
the  policy;  that  when  the  first  policy  expired  it  was  renewed 
for  the  same  premium  and  in  the  same  mariner  as  we  find 
the  original  was  made.  A  year  of  insurance  had  then 
elapsed,  and  a  second  risk  is  assumed  after  premium  paid, 
without  any  exception  to  the  right  of  Mrs.  Boyle  to  insure 
the  interests  she  represented ;  and  when  the  buildings  are 
consumed  she  is  told,  for  the  first  time,  she  had  no  insurable 
interest  at  stake. 

Vfe  are  pressed  now  with  the  question,  was  the  contract 
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between  the  parties  made  in  good  faith,  and  as  the  name  of 
the  wife  of  the  former  owner  alone  is  described,  did  the  in- 
surer intend  to  cover  the  property  in  the  policy  against  loss 
by  fire  to  the  fall  extent  of  the  sum  insured?     • 

It  is  obvious  to  us,  if  we  do  not  answer  the  question  in 
the  affirmative  we  must  regard  the  agreement  as  ^'  nudum 
pactum"  having  the  semblance  of  a  contract  but  in  reality 
of  no  valtie,  while  the  assured,  during  the  whole  term  of . 
its  existence,  honestly  depended  on  it  for  her  security,  and 
the  insurer,  by  his  silence,  intimated  no  doubt  of  its  validity. 
If  the  word  "  executrix,"  added  to  Mrs.  Boyle's  name  in  the 
policy,  is  rejected,  she  still  had  an  insurable  interest  as  dev- 
isee, while  if  retained  we  may  resort  to  parol  evidence  to 
prove  of  whose  last  will  and  testament  she  was  executrix; 
and  it  necessarily  follows,  upon  the  testimony  in  the  record, 
that  the  underwriters  were  fully  advised  for  whose  benefit 
she  was  acting.  She  was,  by  virtue  of  her  appointment,  in- 
vested with  a  trust  which  extended  to  the  protection  of  the 
testator's  entire  estate.  In  case  it  had  become  necessary  to 
subject  the  realty  to  the  payment  of  debts,  the  equitable 
lien  of  the  creditors,  which  our  law  upholds,  might  very 
properly  be  regarded  as  an  insurable  interest  under  the  ac- 
knowledged rule,  that  it  is  not  essential  that  there  should  be 
a  direct  personal  interest  in  the  subject  insured;  but,  on  the 
contrary,  it  may  be  an  interest  in  its  preservation  only.  Such 
we  believe,  from  the  proof  in  the  case,  was  the  understand- 
ing of  all  the  parties  when  the  contract  was  made. 

But  it  is  urged  that  the  executrix,  as  such,  has  no  in- 
terest within  the  rule  we  have  just  laid  down  that  can  be 
protected  by  insurance,  and  that  there  is  no  liability  there- 
fore upon  the  policy.  Technically  speaking,  her  power  is 
limited  generally  to  the  administration  of  the  testator's 
personalty;  but  connected  with  the  statement  of  the  agent, 
made  to  the  defendant  at  the  time  the  risk  was  taken,  we 
are  satisfied  the  estate  of  the  testatjor  was  represented  as  the 
real  subject  at  risk,  and  the  underwriters  were  willing  to  insure 
it,  and  we  can  not  permit  what  we  must  believe  was  the 
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bona  fide  expectation  and  understanding  of  the  parties  at  the 
inception  of  the  contract,  at  this  late  day  to  be  disappointed 
by  technical  objections,  which  we  may  fairly  infer  were  not 
in  the  mind  of  the  assurer  until  called  upon  to  indemnify 
the  assured  for  her  loss. 

We  need  not  multiply  authorities  upon  this  point,  though 
we  find  very  analogous  cases  decided  by  courto  of  the  high- 
est authority,  when  the  {>r]nciple  we  have  stated  has  con- 
trolled their  decisions.  Bouih  v.  Thompson,  13  East,  274; 
Herkimer  v.  Bicey  27  N.  Y.  179 ;  Colburn  v.  Lansing,  46  Barb. 
37;  Phelps  v.  Gerhard  Insurance  Co,,  9  Bosworth,  410;  Bid- 
well  V.  N.  W.  Insurance  Co,,  19  N.  T.  182;  same  case,  24 
IS'.  Y.  303 ;  Shawmui  Sugar  Co.  v.  Hampden  Insurance  Co., 
12  Gray,  540 ;  Vairin  v.  Canal  Insurance  Co.,  10  Ohio,  223. 
We  feel  that  we  violate  no  legal  principle  in  our  decision 
upon  this  point,  which  involves  in  reality  the  merits  of  the 
whole  controversy;  and  our  decision  would  lead,  if  we  held 
otherwise,  to  a  manifestly  unjust  and  inequitable  result. 

The  second  question  which  arises  in  the  controversy  before 
us  is,  whether  the  relief  asked  by  the  plaintiff  is  not  rather 
the  reformation  of  the  contract  than  a  direct  judgment  upon 
it  as  it  is  now  presented.  To  this  we  may  well  answer,  that 
in  every  case  where  a  reformation  of  the  instrument  is  neces- 
sary, we  may,  in  the  same  action,  reform  it  and  adjudicate 
finally  upon  the  merits.  This  avoids  circuity  of  action,  and 
yet  enables  the  parties  to  litigate  to  their  full  extent  thdr 
several  claims. 

But  no  such  aecree,  we  think,  is  necessary.  Though  al- 
ternative relief  is  asked  in  the  petition,  we  are  not  bound 
to  consider  every  claim  arising  out  of  the  same  matter,  if 
we  can,  satisfactorily  to  ourselves,  on  legal  principles,  find 
authority  to  determine  the  rights  of  the  parties  by  a  fair 
construction  of  the  contract  itself  and  thus  settle  the  con- 
troversy. Hence,  it  is  no  objection  to  a  petition  that  the 
plaintiff  asks  alternative  relief.  Young  v.  Edwards  ei  oL, 
11  How.  ?r.  202 ;  Landon  et  al  v.  Hepburn,  3  Sand.  668. 
It  is  also  held,  under  the  ITew  York  Code,  of  which  our  own 
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18  nearly  a  copy,  that  after  answer  filed,  any  relief  consist- 
ent with  the  frame  of  the  issue,  and  irrespective  of  the 
prayer,  may  be  grantedj#  JoTies  et  al.  ▼.  BuiUr,  20  How.  Pr. 
189;  Marquat  v.  Marquat,  12  N.  Y.  841;  Emery  ▼.  Pease^ 
20  If.  Y.  62.  We  adopt  these  decisions  as  a  just  exposition 
of  the  practice  in  cases  like  the  present.  It  divests  the  ques- 
tion raised  by  counsel  of  all  difficulty,  and  enables  us  to  look 
at  once  at  the  real  points  at  issue,  which,  as  we  understand 
them,  are  but  these :  Did  the  parties  enter  into  a  contract, 
fully  understanding  its  object;  was  the  plaintiff  acting  for 
the  estate  of  the  testator;  did  the  policy  cover  both  the  in- 
terests of  his  widow  and  his  heirs,  and  is  the  defendant 
therefore  legally  bound  to  indemnify  them  for  the  loss  they 
have  sustained? 

Having  carefully  considered  the  evidence  contained  in  the 
record,  we  have  no  difficulty  in  deciding  in  fieivor  of  the 
plaintiff^  and  her  right  to  recover. 

The  judgment  at  Special  Term  will  be  affirmed. 


Ann  Smith  v,  Sarah  A.  Hankins  et  al. 

A.  conveyed  to  his  son  B.  (who  was  the  hosband  of  the  plaintiff)  and  his 
heirs  a  house  and  lot,  "to  have  and  to  hold  the  same  to  the  said  B.  daring 
his  natural  life,  and  after  his  death  to  bis  heirs  forever ;  provided  that 
if  the  said  B.  should  die  without  ohildren,  then  the  property  was  to  revert 
to  and  vest  in  the  heirs  of  A.,  the  grantor  herein.**  B.  had  seven  chil- 
dren, but  survived  them  all,  and  also  survived  his  father  A. 

HM^  that  B.  took  under  said  deed  but  a  life  estate,  with  a  remainder  in  fee 
to  his  issue,  subject  to  the  condition  that  if  he  died  without  issue  living 
at  his  death,  the  estate  should  revert  to  the  heirs  of  A.,  and  that  on  the 
death  of  B.,  the  plaintiff,  his  widow,  took  no  estate  fh>m  her  husband, 
either  as  heir  or  as  widow* 

J.  R.  Von  Seggem  and  Kingy  Thompson  ^  Avery,  for 
plaintiff! 

8.  S.  Carpenter  and  Jordan^  Jordan  ^  Williams,  for  de- 
fendants. 
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Taft,  J.  This  suit  was  brought  to  recover  real  estate. 
The  plaintiff  is  widow  of  Thomas  B.  Smith,  deceased, 
who  was  the  son  of  John  Smitl^  late  of  Cincinnati,  de- 
ceased, and  the  defendants  are  the  children  and  heirs  of 
said  John  Smith.  The  question  of  title  tarns  principally 
upon  the  construction  of  a  deed  of  John  Smith  to  his  son, 
Thomas  B.  Smith,  made  May  9, 1850,  whereby,  in  consid- 
eration of  $1,625  to  him  paid,  and  in  further  considera- 
tion of  natural  love  and  affection,  ^^John  Smith  sold, 
granted,  and  conveyed  unto  the  said  ThomdS  B.  Smith  and  his 
heirs  the  following  described  real  estate "  [describing  it], 
*^to  have  and  to  hold  the  same  to  the  said  Thomas  B. 
Smith  during  his  natural  life,  and  after  his  death  to  his 
heirs  forever ;  provided  that  if  the  said  Thomas  B.  Smith 
shall  die  without  children,  then  and  in  that  event  the  prop- 
erty hereby  conveyed  is  to  revert  to  and  vest  in  the  heirs 
of  the  said  John  B.  Smith,  the  grantor  herein.^  Thomas 
B.  Smith  had  seven  children,  but  they  all  died  in  his  life- 
time, so  that  he  died  without  children.  Parrish  v.  Ferris, 
6  Ohio  St.  563;  NUes  v.  Gray,  12  Ohio  St.  820. 

For  the  plaintiff,  it  is  claimed  that  the  deed  conveyed  to 
Thomas  B.  Smith  a  fee-simple  estate.  It  is  not  denied 
that  the  habendum  clause  and  the  condition  limit  the  in- 
terest to  a  life  estate,  or  to  a  qualified  fee,  liable  to  termi- 
nate on  the  death  of  Thomas  B.  Smith.  But  it  is  claimed 
that  the  granting  clause  gives  a  fee,  and  that  the  habendum 
clause  is  repugnant  to  it,  and  must  be  rejected;  and  that 
on  the  death  of  Thomas  B.  Smith  without  children,  the 
plaintiff,  as  his  wife^  inherited  the  fee,  under  the  statute 
law  of  Ohio. 

The  defendants,  on  the  contrary,  claim  that  this  deed  is 
to  be  considered  as  a  whole,  in  order  to  ascertain  what  was 
the  intention  of  the  grantor.  And  that,  taking  it  up  by 
the  four  corners,  it  appears  that  the  grantor  intended  to 
convey  only  a  life  estate,  or  else  a  fee  simple,  determinable 
on  the  death  of  Thomas  B.  Smith  without  children^  so  that 
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when  Thomas  B.  Smith  died  the  estate  passed  by  this  deed 
directly  to  the  issae  of  John  Smith. 

We  think  the  construction  claimed  by  the  plaintiiFcan  not 
be  sustained.  We  are  satisfied  that  the  grantor  intended 
either  to  limit  the  estate  to  the  natural  life  of  the  grantee, 
remainder  to  his  children,  or  to  give  him  a  fee,  qualified 
with  the  condition  that  if  he  died  without  issue,  the  fee 
should  go  to  the  heirs  or  issue  of  John  Smith.  It  may 
not  be  material  to  the  issues  in  this  case  which  of  these 
two  last-mentioned  constructions  we  put  upon  this  deed. 
Nevertheless,  we  incline  to  the  opinion  that  the  grantor 
intended  a  life  estate  only  to  Thomas  B.  Smith,  with 
remainder  in  fee  to  his  issue,  andif  he  should  die  without 
issue,  a  reversion  to  the  heirs  of  John  Smith,  the  grantor. 
As  John  Smith  died  before  Thomas  B.  Smith,  we  are 
not  embarrassed  with  the  question,  who  were  the  heirs 
of  John  Smith  while  living.  But  if  that  question  were 
to  be  decided,  we  think  that  the  obvious  intention  of 
the  grantor  was  that  the  estate  should  revert  to  such 
issue  of  John  Smith  as  should  be  alive  when  Thomas  B. 
Smith  should  die  without  issue  living.  The  subsequent 
conveyances  and  the  will  of  Thomas  B.  Smith  were  not 
such  as  to  give  the  plaintifi'  any  title.  They  concerned 
only  the  interest  conveyed  by  the  original  deed  from  John 
to  Thomas  B.  Smith,  But  the  transactions  subsequent  to 
the  original  deed  are  all  better  explained  by  the  theory  of 
a  life  estate  than  by  that  of  an  absolute  fee  simple  in 
Thomas  B.  Smith, 

We  find  no  such  repugnancy  between  the  granting  and 
the  habendum  clause  as  to  justify  us  in  rejecting  the  lattei^,  or 
between  the  granting  clause  and  the  condition,  as  to  war- 
rant our  rejecting  the  condition.  It  was  not  unusual  in 
early  cases  to  sustain  a  restriction  by  the  habendum  of  the 
fee  simple,  expressed  in  the  granting  clause,  to  a  fee  tail ; 
and  nothing  was  more  common  than  to  qualify  the  term 
heirs  in  the  granting  clause,  by  a  condition  that,  if  the 
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grantee  should  die  without  issue,  there  should  be  remain- 
der over  to  some  other  devisee. 

We  see  no  reason  why  the  term  "heirs"  in  the  present 
case  might  not  be  explained  in  the  habendum  and  condi- 
tion which  followed,  so  as  to  show  that  the  grantee  took 
but  a  life  estate.  Such,  we  think,  is  the  efiect  of  the  lan- 
guage used. 

The  granting  clause  gives  a  general  description  of  what 
was  intended  as  a  conveyance  of  the  property  to  Thomas 
B.  and  his  heirs.  This  was  explained  to  mean  that  he  gave 
to  Thomas  B.  a  life  estate,  and  to  Thomas  B.'s  heirs  a  fee ; 
but  if  he  should  have  no  lineal  heirs  surviving  him,  the 
estate  should  revert  to  the  surviving  issue  of  John  Smith, 
the  grantor. 

Taking  the  whole  instrument  together,  we  are  satisfied 
that  this  was  the  intention,  and  we  find  no  rule  of  law,  or 
decisions  of  the  courts,  to  prevent  our  carrying  out  that 
intention.  Roberts  v.  Dustj  4  Ohio  St.  502,  505;  McCoy  v. 
Bixlry,  6  Ohio,  310-318;  -Etrin^r  v.  Burnet,  11  Pa.  41 ;  2  Greenl. 
Cruise,  tit.  37,  ch.  20,  p.  297;  Parkhurst  v.  SmUh,  Willes, 
832,  383 ;  Wolf  v.  ScarborOy  2  Ohio  St.  361 ;  King  v.  Brek, 
15  Ohio,  564 ;  Fearne  on  Const.  Hem.  373 ;  Deering  v.  Long- 
wharf  y  25  Me.  51 ;  Jackson  v.  Ireland^  3  Wend.  99 ;  Prior  v. 
Quackenbushy  29  lud.  475. 

If,  however,  we  were  wrong  in  holding  that  the  estate 
of  Thomas  B.  was  a  life  estate  only,  it  is  clear  to  our 
minds  that  it  was  qualified  as  a  fee,  by  the  condition  that 
if  he  should  die  without  children,  the  property  should  re- 
vert to  the  heirs  of  John  Smith,  the  grantor;  so  that  when 
Thomas  B.  died  without  issue  living,  the  estate  went,  by 
the  limitation  in  the  deed,  te  the  issue  of  John  Smith,  and 
left  nothing  to  the  plaintiff*  by  way  of  inheritance  or  of 
dower. 
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/here  A.,  B.,  and  0.  enter  into  a  tripartite  contract  bj  which  A.  agrees  to 
do  one  thing  and  B.  agrees  to  do  another  thing,  in  both  of  which  0.  is 
interested,  and  0.  agrees  to  do  one  thing  in  which  A.  is  interested,  and 
another  in  which  B.  is  interested,  and  A.  tenders  performance,  0.  can  not 
set  up  as  a  defense  against  his  obligation  to  perform  that  in  which  A.  is 
interested,  the  fact  that  B.  failed  to  perform  his  contract.  In  such  a 
contract  the  promise  of  each  must  be  regarded  as  made  in  consideration 
of  the  promises  of  the  other  parties,  so  that  either  party,  who  is  not  him- 
self in  fault,  may  require  the  performance  by  each  other  party. 

This  suit  is  brought  to  enforce  specific  performance  of  a 
contract  on  the  part  of  the  defendants,  the  heirs  and  dev- 
isees of  Pollock  and  of  Reynolds,  by  requiring  them  to 
pay  an  amount  of  money  which  Pollock  &  Reynolds  un- 
dertook to  pay  Wade,  the  plaintiff,  by  the  following  con- 
tract : 

"  Nehemiah  Wade  agrees  to  cancel  the  present  lease  on 
lot  177  in  plat  A  of  Wade's  subdivision,  being  146  feet  on 
Liberty  street  by  184  feet  deep  to  Melancthon  street,  in 
Cincinnati,  with  August  Lanksweist  and  John  Weil,  and 
make  a  new  lease  of  same,  to  be  a  perpetual  lease,  on  the 
terms  of  his  letter,  dated  December  8, 1869,  to  said  John 
Weil,  i.  e.j  at  a  rent  of  J600  per  year  (the  same  as  before, 
in  amount  and  terms),  up  to  August  1, 1870;  then  at  $1,022 
per  year,  in  quarterly  installments,  in  advance,  until  Au- 
gust 1, 1877;  then  at  $1,752  per  year,  in  quarterly  install- 
ments until  August  1,  1885,  when  a  new  appraisement 
or  valuation  shall  be  made,  in  the  manner  specified  in  said 
letter,  and  likewise  each  recurring  fifteen  years,  perpetu- 
ally, the  rent  thereafter  to  bear  the  rate  of  six  per  cent,  per 
annum,  in  quarterly  installments.  Said  new  lease  to  bo 
made  to  Samuel  Pollock  and  Jabez  Reynolds,  and  deliv- 
ered to  them  on  February  1, 1870,  upon  their  paying  to 
said  Wade  or  his  attorneys  the  ascertained  balance  now 
due  by  said  John  Weil  to  said  Kehemiah  Wade,  and  upon 
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which  two  suits  have  been  brought  in  the  Superior  Court 
of  Cincinnati  against  said  John  Weil  and  Frank  G.  Bhein, 
to  wit:  the  sum  of  about  $1,634.26,  with  interest  thereon 
from  the  date  sued  on  until  said  February  1, 1870,  on  said 
1st  day  of  February,  1870,  and  in  addition  the  quarter's 
rent,  in  advance,  then  due,  of  $150.  And  the  said  Samuel 
Pollock  and  Jabez  E^ynolds,  Jr.,  agree  to  pay  said  sum 
of  money  and  join  in  the  execution  of  said  lease,  and  the 
said  John  TVeil  and  Frank  G.  Ilhoin  agree  to  sign  and  ex- 
ecute all  papers  necessary  to  convey  and  release  said  title 
now  in  them. 
"Witness  our  hands  and  seals,  this  23d  December,  1869. 
(Signed,)  "  N.  Wadb,  [seal." 

Pollock  &  Retkolds,    [seal.j 
John  Weil,  [seal." 

^' Agent  for  F.  G.  Bhein." 
Attest :  "  BiOHD.  H.  Collins." 

The  property  was  at  the  time  subject  to  a  lease  from 
Wade,  with  seven  or  eight  years  to  run,  which  was  held  by 
Bhein  and  Weil,  or  by  Bhein,  who  was  represented  in  this 
transaction  by  Weil  as  his  agent. 

9  Rhein  &  Weil  had  a  negotiation  with  Pollock  &  Rey- 
nolds to  sell  and  transfer  to  P.  &  R.  their  leasehold  inter- 
est, in  which  Pollock  &  Reynolds  required  that  the  old 
lease  should  be  canceled  by  Wade,  and  a  new  one  granted, 
to  be  perpetual,  on  the  terms  stipulated. 

The  petition  shows  that  Wade  was  ready,  and  had  offered 
to  cancel  the  old  lease  and  execute  and  deliver  the  new  one, 
and  that  he  did  tender  such  a  lease  to  defendants. 

Pollock  is  deadf  and  his  devisees  are  parties  in  his  stead, 
together  with  Reynolds.  They  answer  and  say,  as  one 
defense,  that  the  old  leasehold  is  so  incumbered  that  a 
clear  title  can  not  be  made  to  them,  and  that  one-half  of 
said  leasehold  is  actually  held  by  Lanksweist,  one  of  the 
original  lessees;  and  they  claim  that  for  that  reason  Wade 
can  not  perform  his  part  of  the  contract,  so  as  to  entitle 
him  to  ask  performance  by  them. 
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To  this  the  plaintiff  demars,  and  sustains  the  demurrer 
in  argument,  bj  claiming  that  he  is  ready  to  do  all  he  un- 
dertook to  do,  which  was  to  make  a  perpetual  lease,  and 
to  cancel  the  old  lease,  both  of  which  he  is  ready  to  do ; 
that  he  never  undertook  for  Weil,  or  Rhein,  or  Lank- 
sweist  The  question  is,  whether  one  of  the  parties  to  a 
tripartite  contract  can  set  up  in  defense  against  the  action 
of  another,  that  the  third  party  has  failed  to  perform  his 
part  of  the  contract. 

It  appears  from  the  petition  and  the  averments  of  the 
answer  to  which  the  demurrer  is  filed,  that  the  plaintiff 
has  been  in  no  manner  in  default,  and  is  entitled  to  a 
specific  performance,  unless  the  default  of  Weil  &  Rhein 
is  a  reason  for  depriving  him  of  that  right. 

Slallo  ^  KUtredgCf  for  plaintiff. 

J.  Burnet.  H.  SnoWy  and  B.  H.  CoUinSj  for  defendants. 

Taft,  J.  It  appears  to  us  that  where  three  enter  into  a 
tripartite  contract,  each  to  perform  acts  valuable  to  the 
other  two,  and  if  two  of  the  three  parties  fail  to  perform 
their  respective  parts,  they  may  both  be  compelled  to  per- 
form, or  pay  damages  at  the  suit  of  one  who  performs  op 
tenders  performance.  This  rule  would  sustain  the  action  of 
the  plaintiff  in  the  present  case,  unless  he  has  by  the  contract 
BO  undertaken  for  the  performance  on  the  part  of  Weil  & 
Rhein  as  to  be  responsible  to  Pollock  &  Reynolds  for  the 
failure  of  Weil  &  Rhein.  This  question  turns  upon  the 
construction  to  be  put  upon  the  terms  of  the  contract.  By 
the  construction  we  put  upon  this  contract,  the  plaintiff 
did  not  undertake  for  the  title  to  the  old  leasehold  estate, 
except  that  he  would  cancel  the  lease,  and  grant  a  new 
one,  which  should  be  perpetual ;  and  we  understand  the 
allegations  of  the  petition  to  show  that  Wade  is  willing 
and  able  to  do  all  that  he  has  contracted  to  do,  and  has 
tendered  the  performance.  The  demurrer  will,  therefore, 
have  to  be  sustained. 
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BaYMOND  V.  MOOBE,  WiLSTACH  &  Co, 

Gunn,  in  1830,  procured  a  copyright  for,  and  published,  *^€hinn't  Domestic 
Medicine  and  Poor  Man's  Friend;  in  1836  he  sold  and  transferred  one- 
half  his  interest  to  Raymond,  in  trust  for  Raymond's  wife  and  children, 
ooTenanting  that  he  would  not  transfer  it  to  any  one  else,  and  that  he 
would  prepare  a  larger  edition,  which  Raymond  was  to  publish  at  his 
cost ;  but  the  profits  were  to  be  equally  divided,  and  so  of  every  new 
edition  of  the  work.  In  1856,  Gunn,  having  prepared  another  edition, 
under  the  title  of  '^Gunn's  New  Domestic  Physician  and  Home  Medi- 
cine," sold  it  to  the  defendants  with  the  knowledge,  but  without  the  con- 
sent of  Raymond,  and  the  defendants,  in  1658,  published  the  work,  and 
continued  to  print  and  sell  it  till  1870,  when  Raymond  brought  suit  to 
compel  them  to  account  to  him  for  one-half  of  the  profits  of  the  publi- 
cation. 

Held^  that  when  a  party  claims  to  bold  another  as  a  trustee  of  personal 
property,  under  a  mere  constructive  and  not  an  express  trust,  of  which 
he  had  notice,  he  must  assert  the  claim  within  four  years  from  the  time 
when  the  trust  is  alleged  to  have  originated,  in  analogy  to  the  statute 
limiting  actions  for  the  detaining  of  personal  property,  and  tliat  this 
action  is,  therefore,  barred  by  lapse  of  time. 

E.  L.  Anderson^  for  plaintiff. 
JSoadly  ^  Johnson^  for  defendants, 

Taft,  J.  This  is  a  suit  brought  to  compel  the  defend- 
ants to  account  to  the  plaintifi'  for  one-half  of  the  profit 
made  by  them  in  the  sale  of  ^^  Gunn's  Domestic  Medicine 
and  Poor  Man's  Friend." 

In  1888,  Dr.  John  0.  Gunn  obtained  a  copyright  for  a 
book  compiled  by  him,  under  the  said  title./  His  copyright 
was  procured  in  the  Eastern  Distrid;  of  Tennessee.  Ooe- 
half  of  his  interest  in  this  work  Gunn  sold  and  transferred 
to  Raymond,  in  trust  for  his  wife,  Margaret,  and  their 
children.  This  transfer,  however,  comprised  but  a  part  of 
the  territory  of  the  United  States ;  and  in  the  contract  of 
sale  Gunn  agreed  to  furnish  matter  for  another  edition  of 
a  larger  size.    Matter  for  such  new  editiou  was  furnished 
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by  Dr.  Gann,  and  published  by  the  plaintiff^  Eaymond, 
under  the  title  of  "  Gunn's  Domestic  Medicine ;  or,  Poor 
Man's  Friend  in  the  House  of  Affliction,  Pain,  and  Sick- 
ness ;  Eaymond's  Edition." 

This  work  was  conveyed  to  Raymond,  in  trust  for  the 
wives  of  Gunn  and  Baymond,  respectively,  and  their  chil- 
dren, by  deed,  dated  J^Tovember  14, 1839.  It  had  been 
copyrighted  in  Philadelphia  the  same  year.  The  agree- 
ment of  1888  had  conveyed  Dr.  Gunn's  interest  in  the  first 
book,  and  all  future  editions,  which  Gunn  was  to  furnish 
material  for  and  correct,  and  Raymond  was  to  publish  and 
sell. 

The  plaintiff  claims  that  this  contract  bound  Gunn  to 
give  Raymond,  in  trust,  the  benefit  of  any  future  edition 
of  the  work- 
in  1842,  the  interests  of  the  wives  of  Gunn  and  Raymond 
in  the  work  were,  by  agreement,  severed,  so  that  each 
should  have  a  separate  interest,  to  be  taken  care  of  by  her 
separate  trustee. 

The  sale  and  the  joint  or  several  enjoyment  of  the  profits 
went  on  for  about  twenty  years,  till  1858,  which  was  twenty- 
eight  years  from  the  issuing  of  the  original  copyright; 
when  Dr.  Gunn,  having  prepared  the  material  for  a  new 
edition  of  the  old  book,  or  a  new  work,  procured  another 
copyright,  under  the  title  of  "  Gunn's  Ifew  Domestic 
Physician ;  or,  Home  Book  of  Health,'*  and  with  an  im- 
print as  of  the  100th  edition.  This  book  and  copyright 
Gunn  sold  to  the  defendants,  who  have  from  1858  to  the 
present  time  published  and  sold  it.  The  plaintiff  claims 
that  this  is  merely  a  new  edition  of  the  ^^  Domestic  Medi- 
cine and  the  Poor  Man's  Friend,"  and  that  the  sale  and 
transfer  to  the  defendants  was  a  violation  of  the  plaintiff's 
right  under  his  contract  with  Dr.  Gunn,  and  that  the  de- 
fendants took  the  new  copyright  with  knowledge  of  the 
plaintiff's  right;  that  they  have  made  large  amounts  of 
money  by  the  sale  of  the  ^ork,  and  should  account  to 
plaintiff  lor  his  half  of  the  profits. 
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The  first  defense  urged  is,  that  the  cause  of  action  stated 
in  the  petition  is  an  infringement  of  copyright,  and  is  not 
within  the  jurisdiction  of  this  court,  but  belongs  to  the  ex- 
clusive jurisdiction  of  the  United  States  courts;  but  we  do 
not  so  regard  it  The  ground  of  action  can  not  be  the  vio- 
lation of  the  copyright  in  1880;  for  that  copyright  expired 
before  this  book  was  published  by  the  defendants.  And 
although  it  might  be  claimed  that  the  subsequent  copyright 
for  the  second  edition  had  not  expired,  and  might  be  re- 
garded as  violated  by  the  last  editions,  yet  such  is  not  the 
actual  complaint.  The  complaint  is,  that  the  contract  be- 
tween Gunn  and  the  plaintiff  has  been  violated  by  Gunn 
and  the  defendants,  acting  in  concert,  and  with  full  notice 
of  the  plaintiff's  right  in  the  book  and  in  all  its  improve- 
ments and  editions. 

We  conclude  that  the  plaintiff's  suit  can  not  be  defeated 
for  want  of  jurisdiction  in  this  court  to  try  the  issues. 

The  next  defenses  are  the  three  forms  of  the  statute  of 
limitations.  The  breach  of  contract  which  forms  the  ground 
of  this  action,  commenced  in  1868,  twelve  years  before  this 
action  was  brought. 

The  plaintiff*  says  that  it  was  a  breach  of  trust,  which  is 
not  barred  by  the  statute.  There  is  no  privity  of  contract 
between  the  defendants  and  the  plaintiff,  and  therefore  it 
can  not  be  said  that  the  defendants  have  violated  a  contract 
with  him.  Gunn  may  have  done  so.  A  suit  against  him 
would  be  for  a  violation  of  his  contract,  and  for  aught  we 
can  see  would  be  liable  to  be  barred  by  the  limitation  of 
actions  ■  on  written  contracts.  But  we  regard  the  claim  of 
the  plaintiff  as  the  assertion  of  a  constructive  trust. 

The  exception  contained  in  section  6  of  the  Code,  by 
which  it  is  provided  that  title  II.  of  the  Code  shall  not 
apply  to  continuing  and  subsisting  trusts,  may  prevent  this 
claim  from  being  barred  by  the  statuta  But  we  think  that 
the  Code  has  not  changed  the  rule  in  regard  to  trusts.  The 
fact  of  the  defendants  publishing  and  disposing  of  this  book 
and  denying  any  right  in  it,  was  well  known  to  the  plaintiff 
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from  the  very  commencement  of  the  publication.  Twelve 
years  were  allowed  to  pass  by  before  any  suit  was  brought 
to  enforce  the  claim  of  the  plaintifil  Lapse  of  time  bars 
stale  claims  in  equity ,  in  analogy  to  the  statute  of  limita- 
tions. 

An  interesting  case  on  this  point  is  to  be  found  in  60  Pa. 
St.  290,  Ashursfs  appeal,  where  it  was  held  ^^that  where  a 
party  claims  to  hold  another  as  a  trustee  of  personal  prop- 
erty under  a  constructive  trust,  he  must  assert  his  claim 
within  six  years  from  the  time  when  it  is  alleged  to  have 
*briginated,  in  analogy  to  the  statute  of  limitations."  Page 
815.  By  our  statute  of  limitations  actions  for  the  recovery 
of  personal  property,  or  actions  for  detaining  personal  prop- 
perty,  must  be  brought  within  four  years  (Code,  sec.  15),  in- 
stead of  six  years,  as  in  Pennsylvania. 

The  case  made  by  the  plaintiff,  we  think,  is  that  of  a  con- 
structive trust  of  personal  pi^operty,  being  an  interest  in  the 
book  and  the  proceeds  of  its  sale.  iN'ow,  although  the  stat- 
ute of  limitations  does  not  in  terms  apply  to  this  constructive 
trust,  yet  it  seems  to  us  to  be  a  case  which,  in  its  nature, 
ought  to  be  regarded  as  analogous  to  that  of  the  personal 
property  of  one  detained  in  the  possession  of  another.  By 
the  statute  such  property  could  not  be  recovered  after  four 
years;  in  analogy  to  which  we  think  the  same  rule  is  to  be 
applied  to  this  case.  To  the  same  effect  are  Adams'  Eq.  62 ; 
Story,  152  a;  Wentworth  v.  lAoydy  32  Beavan,  467,  affirmed  in 
10  n.  L.  C.  589;  Hovende  v.  Lord  Annesleyj  2  Sch.  k  Lef. 
633;  17  Ves.  97;  Bonny  v.  Eidgard^  4  Browne's  Ch.  Cas.  138. 
But  the  case  most  in  point  to  support  the  view  we  have 
taken  is  that  of  Clegg  v.  Edmondson^  8  De  Qex.,  McN.  k  G. 
787.  A  number  of  persons  were  partners  in  a  mine  held  by 
lease  expiring  September  29, 1846.  In  July,  the  managing 
partners,  who  were  trustees  for  the  company,  gave  notice  of 
dissolution,  and  in  August  agreed  with  the  landlord  for  a 
new  lease.  In  September,  they  gave  the  others  notice  of 
their  intention  to  apply  for  a  new  lease.  In  December,  a 
new  lease  was  executed  to  them  in  pursuance  of  the  August 
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agreement.  The  others  never  assented,  bat  claimed  an  in- 
terest, not,  however,  filing  a  bill  until  1855 ;  that  is,  nine  years 
after  the  constrnctive  tmst  arose.  It  was  held,  that  having, 
with  fall  knowledge  of  their  rights,  foonded  on  a  construct' 
ivcj  not  express  trust,  allowed  the  others  to  carry  on  the  busi- 
ness so  long,  they  were  barred.  In  commenting  on  this 
case  of  CUgg  v.  Edmondso\i,  Judge  Strong,  in  60  Pa.  St.  820, 
says,  ^  Here  there  was  an  undoubted  trust,  but  the  Lords 
Justices,  Bruce  and  Turner,  considered  the  laches  aggravated 
in  view  of  the  hazardous  nature  of  the  business  asserted  to 
have  been  carried  on  in  trust  for  the  complainants.'' 

The  business  of  working  a  mine  may  not  inaptly  be  com- 
pared to  the  publishing  of  ^^  Gunn's  If ew  Domestic  Physi- 
cian, or  Home  Book  of  Health,''  which  at  most  can  not  be 
regarded  as  more  than  a  aew  lease  of  the  ^^  Domestic  Medi- 
cine and  the  Poor  Man's  Friend,  in  the  Homes  of  Afflic- 
tion, Pain,  and  Sickness." 

The  petition  must  be  dismissed. 

[Leave  to  file  a  petition  in  error  in  the  Supreme  Court 
refused. — ^Eds.] 


Ajtorbw  Pfirrman,  Plaintiff  in  Error,  v.  David  Eoch  bt 

AL.,  Defendants  in  Error. 

K.  and  F.,  partnen,  diBsoWed,  F.  buying  out  K.*8  interest,  giTing  his  note 
therefor.  F.  insured,  and  a  loss  by  fire  occurred.  The  firm  at  the  timei 
"Without  the  knowledge  of  either,  was  insoyent.  Judgment  against  F. 
was  recovered  on  the  note,  and  a  lien  obtained  on  the  insurance  money, 
when  the  judgment  was  assigned  in  payment  of  £/s  individual  debts. 
The  plaintiff,  a  firm  creditor,  afterward  claimed  to  subject  the  same  fund. 

HMj  That  the  firm  creditors  had  no  lien  on  the  firm  property  to  prevent  a 
valid  sale  thereof. 

That  such  a  valid  sale  might,  Uma  fidt^  take  place  as  between  partners  as 
well  as  to  strangers. 

That  the  purchase  and  sale  as  between  F.  and  K.  was  not  a  fraud  on  firm 
creditors. 

That  £.'s  judgment  was  entitled  to  be  satisfied  from  F.'s  assets  in  its  order 

^  of  priority,  and  that  the  assignees  had  a  better  equity  than  the  plaintiff. 
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This  was  a  proceeding  in  error  on  the  part  of  the  plaint- 
iff below,  to  reverse  a  decree  of  the  court  in  Special  Term, 
rendered  in  £etvor  of  some  of  the  defendants. 

The  whole  case  is  fully  stated  in  the  opinion. 

Forrest  ^  Lindemann,  for  plaintiff  in  error. 

ShorUer  ^  Smithy  contra. 

Hagans,  J.  Eoch  k  Freiderich  were  in  partnership  in 
the  liquor  business.  Neither  of  the  parties  were  aware  of 
the  fact  that  the  partnership  was  actually  insolvent,  when 
Koch  sold  out  his  interest  in  the  firm  to  his  copartner, 
Freiderich,  for  $1,000,  who  gave  his  note  therefor.  Frei- 
derich took  all  the  property,  and  assumed  all  the  firm  lia- 
bilities, and  also  insured  the  property,  after  his  purchase, 
in  his  own  name.  The  note  was  not  paid  when  due,  and 
Koch  brought  suit  on  it  against  Freiderich,  and  obtained 
judgment  In  the  meantime  Freiderich,  who  was  still  car- 
rying on  the  business,  was  burned  out,  and  the  loss  was 
adjusted  with  the  insurance  companies.  Koch  instituted 
proceedings,  in  aid  of  execution,  on  his  judgment  against 
Freiderich,  in  the  Probate  Court,  served  process  on  Frei- 
derich and  the  insurance  companies,  and  sought  to  subject 
the  funds  in  their  hands  to  the  payment  of  his  judgment. 
While  the  proceeding  in  the  Probate  Court  was  pending, 
Koch,  in  good  faith,  assigned  part  of  the  judgment  to 
Anthony  Shoitter,  part  to  Hauck  k  Windisch,  and  the  res- 
idue to  Philomena  Amdt,  in  satisfaction  of  his  individual 
indebtedness  to  them,  of  which  assignments  the  insurance 
companies  were  notified.  Some  of  the  creditors  of  the 
firm  of  Koch  k  Freiderich  afterward  brought  suit  in  the 
Court  of  Common  Pleas  on  judgments  obtained  by  them 
against  Koch  k  Freiderich,  in  which  they  sought  to  subject 
the  same  funds  in  the  hands  of  the  insurance  companies  to 
the  payment  of  the  judgments,  and  enjoined  further  pro- 
ceedings by  Koch  in  the  Probate  Court.  The  plaintiff  in 
this  action,  who  held  a  judgment  against  Koch  k  Freider- 
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ich,  was  not.  a  party  to  any  of  these  proceedings,  and  six 
months  afterward  brought  this  suit  in  this  court,  making 
all  the  parties  in  the  cause  pending  in  the  Court  of  Com- 
mon Pleas  parties  here,  and  alleged  that  the  sale  of  Eoch's 
interest  in  the  firm  to  Freiderich  was  a  fraud ;  that  the 
indebtedness  of  (1,000,  the  consideration  of  said  sale,  was 
fraudulent  and  void,  as  against  the  creditors  of  the  firm, 
because  the  interest  sold  was,  in  fact,  worthless,  the  firm 
being  insolvent  at  the  time,  of  which  the  plaintifiT  was  then 
personally  cognizant,  and  asks  that  the  liens  on  the  funds 
in  the  hands  of  the  insurance  companies  be  marshaled, 
and  that  his  judgment  be  paid  therefrom. 

In  the  meantime,  after  this  suit  was  brought,  the  cause 
pending  in  the  Court  of  Common  Pleas  was  tried,  and  that 
court  adjudged  the  funds  to  belong  to  the  partnership 
creditors^  in  the  order  of  priority,  but  also  gave  effect  to 
the  said  judgment,  obtained  by  Koch  against  Freider- 
ich, and  decreed  that  the  assignees  thereof  be  paid  out 
of  the  funds,  in  their  order  of  priority.  That  decree  was 
not  carried  into  effect,  so  far  as  the  assignees  of  the  Koch 
jugdment  are  concerned,  by  common  consent.  These  as- 
signees have  filed  their  answers  here,  not  only  setting  up 
the  decree  in  that  case  in  bar  to  this  suit,  but  denying 
plaintiff's  right  to  recover  at  all  as  against  them. 

The  plaintiff  now  claims  that  the  goods  burned  were 
substantially  firm  property,  though  the  testimony  shows 
no  satisfactory  identity  of  the  property  sold  by  Koch  to 
Freiderich  with  those  insured  by  Freiderich,  and  burned ; 
and  also  seeks  to  recover  out  of  the  funds  enough  to  sat- 
isfy his  judgment  against  the  firm.  Koch  was  insolvent 
when  this  suit  was  brought,  and  is  still  insolvent ;  and 
Freiderich  has  since  died,  and  his  estate  is  also  insolvent. 

We  have  not  considered  the  effect  of  the  decree  ren- 
dered  in  the  Court  of  Common  Pleas  during  the  pendency 
of  this  suit,  preferring  rather  to  consider  this  case  upon  its 
merits. 

It  is  a  familiar  principle  of  the  law  that  fraud  vitiates 
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all  contracts.  If  this  sale  of  Koch  to  Preiderich  were  fraudu- 
lent, as  against  the  firm  creditors,  such  funds  as  those  that 
appear  here  might  be  reached  by  the  application  of  equitable 
principles  in  a  proper  case,  ^o  actual  fraud  was  com- 
mitted by  either  of  the  parties  at  the  time  of  the  sale,  which 
seems  to  have  been  bona  fide.  Indeed,  so  far  as  the  testi- 
mony shows,  it  is  questionable  whether  the  firm  was  really 
insolvent  at  the  time  of  the  sale,  though,  for  the  purposes 
of  the  case,  it  may  be  said  to  have  been  so  in  the  popular 
sense  of  thd  term.  It  does  not  necessarily  follow  that  the 
interest  in  the  stock  of  goods  was  the  only  consideration 
of  the  note.  Both  the  partners  agreed  at  the  time  that 
Freiderich  should  buy  out  Koch  at  the  price  of  >1,000. 
Freiderich  made  no  resistance  to  the  recovery  of  the  judg- 
ment on  his  note  for  the  purchase  money,  nor  did  he  in 
his  lifetime,  nor  has  his  administrator  since  his  death  made 
any  objection,  either  to  the  payment  of  the  judgment  or 
the  assignment  by  Koch  of  the  same  to  the  payment  of 
his  individual  creditors. 

Was  there  any  reason,  under  the  circumstances,  why  one 
partner  might  not  sell  out  to  the  other  in  good  faith?  We 
think  not.  It  was  entirely  competent,  upon  the  dissolu- 
tion of  the  firm,  that  the  members  of  it  should  agree,  for 
a  valuable  consideration,  that  the  partnership  property 
should  belong  to  one  of  them ;  and  thereby  the  whole 
property  will  be  vested  in  such  partner,  wholly  free  from 
the  claims  of  the  firm  creditors.  These  creditors  had  no 
lien  on  the  partnership  property  for  their  debts,  but  only 
an  equity,  to  be  worked  out  through  the  partners,  to  insist 
upon  its  application  thereto.  Story  on  Partnership,  sec.  858 
et  seq.;  Wilcox  et  al.  v.  Kellogg  et  al.y  11  Ohio,  894;  Belknap 
V.  Cram  et  al.y  11  Ohio,  411. 

Clearly,  therefore,  the  property  vested  in  Koch  abso- 
lutely, who  insured  it  in  his  own  name.  No  lien  on  the 
property,  on  the  part  of  any  firm  creditor,  admitting  that 
they  were  the  goods  of  the  former  partnership  that  were 
destroyed,   and    that   the    insurance   money  was    really 
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the  firm's,  was  had  until  affcer  Koch  had  seized  the 
funds  in  the  hands  of  the  insurance  companies  {Bank  of 
Rochester  v.  Bank  of  Sandusky^  6  Ohio  St.  254),  and  had 
actually  transferred  the  judgment  to  the  defendant  in  sat- 
isfaction of  his  individual  debts,  to  which  Preiderich  may 
be  held  to  have  assented,  as  he  did  not  then  or  at  any  sub- 
sequent time  resist.  And  this  transfer  would  be  good,  both 
in  law  and  equity,  though  the  assignees  of  the  judgment 
knew  the  parties  were  insolvent.  Sigler  v.  The  Knox  Co. 
Bankj  8  Ohio  St.  511;  OwiHy  Reed  ^  Taylor  v.  Sdby  et  al.y 
5  Ohio  St.  97. 

It  is  argued  that  the  plaintiff  has  a  prior  or  better  equity 
than  the  defendants.  We  have  seen  that  the  sale  vested 
the  title  to  the  property  in  Freiderich ;  that  the  funds  in  the 
hands  of  the  insurance  companies  were  his,  and  not  those 
of  the  firm,  and  that  the  firm  creditors  had  no  lien  upon  it. 
How,  then,  can  the  plaintiff  claim  any  prior  or  better 
equity  ?  If  he  seeks  to  subject  these  funds  as  the  funds 
of  Freiderich,  Koch  had  seized  them  by  his  proceedings 
in  aid  of  execution,  and  the  plaintiff  made  no  effort  to  do 
so  until  six  months  afterward.  If  he  seeks  to  subject  these 
funds  as  the  funds  of  Koch,  Koch  had  assigned  to  the  de- 
fendants long  prior  to  the  service  of  process  in  this  case. 
The  equity  of  the  assignees  of  the  judgment,  in  any  view 
we  can  take  of  this  cause,  is  prior  and  better  than  that  of 
the  plaintiff*. 

The  judgment  will  be  afi^lrmed. 


Ann  Sykes  v.  S.  P.  Bonner. 

The  plaintiff  sued  the  defendant,  a  phyBician  and  surgeon,  for  "carelessly, 
negligently,  and  improperly  treating  her  arm,''  estimating  her  damages 
at  $3,000.  After  one  trial,  in  which  the  plaintiff  gained  a  verdict,  and 
after  this  verdict  had  been  set  aside  and  a  new  trial  granted,  the  defendant 
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brought  suit  against  the  plaintiff,  before  a  magistrate,  to  recover  com- 
pensntion  for  his  services,  and  obtained  judgment  by  default: 
Htld^  that  such  judgment  is  not  a  bar  to  the  suit  for  damages  in  this  court. 

This  18  an  action  against  the  defendant,  as  a  physician 
and  surgeon,  who  undertook  to  cure  the  plaintiff  of  a  pain- 
ful swelling  of  the  left  arm,  for  reward,  and  it  is  alleged 
he  so  carelessly,  negligently,  and  improperly  treated  the 
plaintiff,  hy  cutting  one  or  more  arteries  and  veins,  that 
her  life  was  in  great  danger,  and  her  arm  has  been  rendered 
wholly  useless,  by  reason  of  which,  etc.,  she  has  been 
damaged  1^3,000. 

A  trial  was  had  to  a  jury,  and  a  verdict  was  rendered 
for  the  plaintiff,  on  the  10th  December,  1869,  for  $1,000, 
which  verdict  was  afterward  set  aside,  and  a  new  trial 
granted,  January  21,  1870.  On  the  24th  December,  1870, 
the  defendant  filed  an  amended  and  supplemental  answer, 
which,  besides  a  general  denial  of  the  allegation  of  the 
petition,  contains  a  statement  that  since  filing  his  former 
answer,  defendant,  viz:  in  November,  1870,  "in  order  to 
establish  the  fact  that  he  had  treated  the  plaintiff^s  arm 
with  all  proper  care  and  skill,  and  that  he  was  not  guilty 
of  any  negligence  in  regard  to  it,  and  that  he  was  entitled 
to  compensation  for  his  services,"  brought  suit  therefor 
against  the  plaintiff,  before  John  W.  Carter,  a  justice  of 
the  peace,  to  recover  $100,  and  that,  after  hearing  the 
evidence,  the  justice  rendered  judgment  in  favor  of  the 
defendant,  against  the  plaintiff,  for  that  amount  and  costs. 
The  defendant  attaches  a  certified  transcript  of  the  judg- 
ment, making  it  part  of  his  answer,  and  avers  that  said 
judgment  is  unreversed,  unsatisfied,  and  in  full  force,  and 
that  the  justice  had  jurisdiction  to  hear  and  determine  the 
same,  and  pleads  said  judgment  as  a  bar  to  all  claim  of 
damages. 

To  this  answer  the  plaintiff  replies  a  reiteration  of  the 
allegations  of  negligence  set  out  in  the  petition ;  she  admits 
she  was  served  with  process  in  the  suit  before  the  magis- 
trate, and  admits  the  transcript  to  be  a  correct  one,  but 
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says  she  did  not  know  what  that  suit  was  for  until  the 
filing  of  the  answer;  that  she  did  not  appear  in  said  case, 
nor  was  any  testimony  offered  or  received  in  her  behalf, 
nor  was  any  counter  claim  filed,  set-off  or  defense  claimed 
or  considered  by  the  justice;  and  that  the  amount  of 
damages  sustained  by  her  exceeded  the  jurisdiction  of  the 
justice. 

To  this  reply  the  defendant  filed  a  general  demurrer, 
which  was  reserved  to  General  Term, 

John  W.  Okey  and  jB.  S.  Swing^  for  plaintiff. 

Jordan^  Jordan  ^  WUliams  and  T.  J.  PkelpSy  for  defend- 
ant. 

« 

Hagans,  J.  In  looking  into  the  justice's  record,  it  ap- 
pears that  the  judgment  against  the  plaintiff  for  the  pro- 
fessional services  of  the  defendant  was  taken  by  default, 
and  on  the  testimony  of  the  defendant  himself  only.  It 
was  certainly  not  necessary,  in  order  to  entitle  the  plaint- 
iff in  that  case  to  recover,  that  he  should  prove  that  he  was 
not  guilty  of  any  negligence  in  his  professional  treatment 
It  was  enough  to  show,  simply,  that  he  performed  the 
service  at  the  defendant's  request  and  their  value,  and  the 
fact  that  the  amount  was  due.  There  were  no  pleadings 
and  no  issues.  There  is  nothing  in  the  record  to  show 
that  the  question  of  negligence  was  involved. .  Wow,  it  is 
argued,  on  £he  authority  of  Gates  v.  Prestony  41  N.  T.  113 
(which  is  a  case  exactly  like  the  present,  except  that  there 
the  defendant,  before  the  magistrate,  consented  in  writing 
to  a  judgment);  Bellinger  v.  Carigue^  31  Barb.  53i;  Davis 
V.  Talcott,  2  Kern.  184,  and  Wkite  v.  Merritt,  8  Seld.  362, 
that  the  judgment  recovered  for  the  services  before  the 
magistrate  is  a  direct  admission  on  the  record  by  the 
plaintiff  in  this  case  of  all  the  facte,  which  the  plaintiff, 
before  the  magistrate,  would  have  been  bound  to  prove  on 
a  denial  of  the  cause  of  action  alleged  there;  and  that  the 
recovery  by  the  plaintiff  there  was  dependent  on  a  full 
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performance  of  his  duties  in  the  treatment  of  his  patient, 
and  that  the  plaintiff  here  is  estopped  from  questioning 
that  fact  in  any  controversy  on  the  same  agreement  for 
services. 

We  do  not  see  how  the  plaintiff,  in  the  case  before  the 
magistrate,  was  bound  to  prove  that  he  was  guilty  of  no 
negligence  in  his  treatment  of  the  arm  before  he  could  re- 
cover for  his  services  therein.  It  was  enough  to  prove  the 
services  and  their  value.  We  are  inclined  to  think  with 
Judge  Daniels,  who  dissented  in  Gates  v.  Preston^  that  the 
question  of  n^lpractice  was  not  necessarily  in  issue  before 
the  justice.^  It  will  be  observed  in  the  cases  cited  by  the 
defendant,  that  in  the  first  three  there  are  dissenting  opin- 
ions, and  the  rule  laid  down  in  the  Duchess  of  Kingston's 
case  (20  Howell's  St.  Tr.  538),  which  has  been  adopted  by 
our  Supreme  Court  in  Lore  v.  Truman^  10  Ohio  St.  45,  and 
stated  by  Daniels,  J.,  furnishes  a  sufficient  answer  to  the 
argument.  The  merits  of  this  case,  under  the  circum- 
stances, could  not  necessarily  be  involved  without  an  issue 
on  the  question  of  negligence;  and,  so  far  as  the  record 
and  the  pleadings  show,  the  evidence  adduced  before  the 
justice  was  for  a  different  purpose.  The  effect  of  that  judg- 
ment can  not  be  extended  or  enlarged  by  argument  or  im- 
plication to  matters,  so  far  as  the  record  shows,  which  were 
not  actually  heard  and  determined.  Johnson  v.  Ormsbyy  8 
Casey,  198 ;  MalUtt  v.  Fozcrafty  1  Story,  474;  Spooner  v.  Da^ 
visy  7  Feck,  147.  The  magistrate,  doubtless,  presumed,  as 
is  usual  in  such  cases,  that  there  was  no  negligence,  and 
so  rendered  judgment.  There  was  an  appearance  in  the 
cases  cited  by  the  defendants,  so  that  it  might  with  some 
slight  reason  be  claimed  that  the  judgments  were  conclu- 
sive. But  in  the  case  at  bar  the  judgment  before  the 
justice  was  by  default,  and  it  can  not  be  urged  for  as 
strong  a  reason  that  it  is  conclusive  on  the  question  of 
negligence.  The  amount  of  damages  far  exceeded  the 
jurisdiction  of  the  justice,  and,  according  to  the  justice's 
code,  sec.  108,  1  S.  &  0.  788,  if  the  defendant  there  had 
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pleaded  these  damages,  she  might  have  withheld  all  of 
them  except  enough  to  cover  the  plaintiff's  claim,  and  still 
the  plaintiff  be  entitled  to  recover  in  this  action  if  the 
judgment  there  had  been  in  her  favor.  But  was  she 
bound  to  appear  before  the  justice  at  all?  K  she  was  not, 
we  do  not  see  how  that  judgment  can  be  conclusive  of  the 
issues  in  this  case.  According  to  section  95  of  the  Code,  2 
S.  &  C.  979,  "  If  the  defendant  omit  to  set  up  the  counter- 
claim or  set-off,  he  can  not  recover  costs  against  the  plaint- 
iff in  any  subsequent  action  therein ;  '*  and  this  provision 
applies  to  suits  before  justices.  Sec.  202, 1  S.  &  C.  804.  The 
only  penalty  for  not  appearing  there  is  that  she  may  not 
be  entitled  to  recover  costs  in  this  action.  Her  omission 
to  plead  there  is  no  bar  to  a  recovery  here,  except  it  may  be 
a  bar  to  the  recovery  of  costs.  She  might  have  appeared 
there,  and  pleaded  her  counter  claim  for  these  damages, 
and  then  elected  to  withdraw  it,  and  allow  a  judgment  to 
be  rendered  against  her  by  default  for  these  services,  with- 
out that  judgment  being  a  bar  to  this  action.  Sec.  119,  2 
S.  &  C.  984 ;  Bodurtha  v.  Phelon,  13  Gray,  413.  And  this  is 
so,  where,  at  the  time  of  the  hearing  and  rendition  of  the 
judgment  before  the  justice,  her  election  was  already  made, 
and  this  action  was  pending,  in  which  there  was  an  appear- 
ance, and  a  trial  and  a  verdict  had  occurred. 

We  are  not  impressed,  when  we  look  into  our  Code,  with 
the  application  of  the  reasoning  in  the  New  York  cases, 
and  must  overrule  the  demurrer* 


♦  ♦ 


The  Cincinnati  Gbbman  BuiLDiNa  Association  No.  S  v. 

Charles  Flach  bt  al. 

A.  was  the  owner  of  ten  shares  in  a  building  association,  incorporated  ander 
the  laws  of  the  State  (S.  &  S.  194),  on  June  4, 1868,  and  during  the  first  year 
drew  out  of  the  treasury,  in  accordance  with  the  constitution  and  by-laws 
of  the  aasociation,  $4,000.    To  secure  this  amount,  together  with  the  dues. 
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interest,  and  fines,  B.  gave  a  mortgage  on  real  estate  to  the  association 
for  the  sum  of  $4,480,  the  premium  of  $480  not  being  usurious  by 
the  laws  of  the  State.  A.  stopped  paying  dues  and  interest,  July  27, 
1869.  The  building  association  cothmenced  suit  in  October,  1869,  to  fore- 
close the  mortgage  and  on  March  3,  1870,  obtained  an  order  for  sale. 
Heldj  that  the  present  value  of  the  mortgage  in  the  decree  of  distribution 
dated,  November,  1871,  is  obtained  as  follows:  Ascertain  by  proof  the 
probable  duration  of  corporation,  and  calculate  the  dues  and  interest  yet 
to  come;  then  find  the  principal  which,  with  interest  for  the  supposed 
time,  will  amount  to  the  dues  and  interest  already  calculated;  this  will 
be  the  present  value  of  the  anticipated  payments ;  to  this  principal  add  the 
arrearages  due,  and  the  fines  for  the  time  between  the  date  of  default 
and  the  date  of  the  entry  of  decree  for  sale,  and  the  sum  will  be  the  pres- 
ent value  of  the  mortgage. 

Tafel  ^  Throopf  for  plaintiffl 

J.  jB.  Von  Seggerriy  for  defendants, 

Hagans,  J.  This  is  an  action  to  foreclose  a  mortgage, 
and  the  questions  presented  arise  upon  the  distribution  of 
the  proceeds  of  sale. 

One  Frederich  Reichert  was  a  member  of  the  association, 
which  was  incorporated  according  to  the  act  passed  for  that 
purpose  (S.  &  S.  194),  and  owned  ten  shares  of  stock  therein 
of  $448  each,  amounting  to  $4,480,  with  the  obligation 
to  pay  weekly  dues  and  fines.  He  chose,  by  a  drawing 
according  to  the  constitution  and  by-laws  of  the  corpora- 
tion, to  loan  from  it,  during  the  first  year  of  its  existence, 
or  rather  to  anticipate  the  payment  of  his  shares,  and  ac- 
cording to  its  rules  he  received  $4,000,  which  was  then  the 
present  equivalent  value  of  all  his  stock.  This  was  on  the 
18th  Wovember,  1868.  He  now,  in  addition  to  dues  and 
fines,  agreed  to  pay  interest  on  that  amount  monthly,  at  the 
rate  of  six  per  cent.,  and  to  secure  by  mortgage  the  pay- 
ment of  the  par  value  of  his  stock  when  the  corporation 
should  be  dissolved,  dues,  interest,  and  lines.  There  was  no 
intention  to  repay  the  money  advanced,  for  it  was  supposed 
that  in  process  of  time  the  weekly  dues  paid  by  him  and  the 
profits  of  the  company  to  be  distributed  to  him  would  pay 
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the  amount,  and  the  mortgage  be  canceled ;  but  there  was 
the  obligation  now  to  pay  $1.05  weekly  dues  on  each  share, 
a  monthly  installment  of  interest  at  six  per  cent,  on  $4,000 
and  $i  fine  of  20  cents  a  week,  if  he  &iled  to  pay  the 
weekly  dues. 

Accordingly  the  defendant,  Charles  Flach,  executed  a 
mortgage  on  certain  real  estate,  to  secure  all  these  things, 
the  condition  of  defeasance  in  which  reads  as  follows :  "Pro- 
vided, nevertheless,  that  whereas  the  Cincinnati  German 
Building  Association  No.  3  have  this  day  loaned  to  Freder- 
ioh  Reichert  the  sum  of  $4,480,  representing  ten  shares  of 
stock  in  said  association;  now,  therefore,  if  the  said  Frerler- 
ich  Reichert  shall  well  and  truly  pay  to  said  association 
the  said  sum  of  money  loaned  as  aforesaid,  at  the  time  and 
in  the  manner  prescribed  by  the  constitution  and  by-laws 
of  said  association,  then  these  presents  shall  be  void."  Rei- 
chert made  default,  and  there  are  mortgagees  of  Flach,  sub- 
sequent to  the  plaintiff,  who  contest  the  amount  claimed  to 
be  due  from  Reichert,  and  also  that  it  is  within  the  lien  of 
the  mortgage.  Contributions  continue  on  the  part  of  all  the 
members  at  the  same  rates,  whether  they  loan  the  money  by 
way  of  anticipating  payment  or  not,  until  the  society  is  able 
to  pay  the  stock  of  those  who  have  not  anticipated,  and  those 
who  have  anticipated  pay  up  according  to  their  obligations 
when  the  society  dissolves.  There  are  a  very  large  number 
of  these  corporations  in  this  county,  whose  capital  aggregates 
more  than  thirty  millions  of  dollars,  and  many  more  millions 
of  capital  are  so  employed  in  other  parts  of  the  State,  thus 
seeming  to  demonstrate  their  practical  value  and  usefulness 
as  methods  of  saving  by  small  amounts  in  aid  of  the  stock- 
holders. In  many  of  the  States  of  the  Union  and  in  England 
they  have  been  in  operation  for  many  years,  but  were  only 
authorized  by  law  in  Ohio  in  1867.  In  Bibb  Co.  Loan  Asso- 
ciation V.  RichardSy  21  Ga.  592,  and  Martin  v.  The  Nashville 
Building  Associationj  2  Cold.  418,  will  be  found  a  historical 
sketch  of  their  origin.  There  are  usually  two  plans  for  dis- 
posing of  the  money  received  by  these  corporations,  the 
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"drawing"  plan  and  the  "auction"  plan,  the  former  of 
which  the  plaintiff  herein  adopted. 

Though  the  provisions  of  the  constitution  and  bv-laws  of. 
this  corporation  are  somewhat  novel,  we  do  not  see  but  that 
they  are  strictly  within  the  provisions  of  the  act. 

It  was  conceded  in  argument  that  the  premium  of  (48 
per  share  paid  by  Eeichert,  as  well  as  the  interest,  penal- 
ties, and  dues,  did  not  constitute  a  device  for  obtaining 
usurious  interest.  The  legislature  seems  to  have  provided 
for  any  question  of  this  sort  in  the  first  section  of  the  act 
(S.  &  S.  194),  and  as  we  think  this  association  was  acting 
within  its  corporate  powers,  and  had  in  view  the  purposes 
contemplated  by  the  act,  we  must  hold  that  in  exacting  these 
demands  there  is  no  usury.  Silver  v.  Barnes^  6  Bing.  H".  C. 
180;  Shannon  v.  Dunn^  48  K  H.  194;  Schober  v.  Ac.  S.  F. 
^  L.  Aasociationj  35  Pa.  223 ;  Martin  y.  Nashville  Building 
Association^  2  Cold.  418. 

The  amount  for  which  Reichert  is  liable  for  Flach  is  sub- 
ject to  some  difficulty.  And  we  have  no  guide  in  this  State 
by  which  we  can  determine  it,  for  the  association  is  to  be 
dissolved  now,  so  far  as  Flach  is  concerned,  and  yet  it  had 
six  years  to  run  when  organized,  if  its  operations  are  success- 
fully conducted,  as  the  premium  of  |^48  to  be  paid  by  those 
who  anticipated  payments  the  first  year, is  reduced  by  eight 
dollars  per  year  afterward  to  those  who  chose  to  draw  out 
in  the  subsequent  years.  Certainly  the  amounts  should  be 
calculated  up  to  the  time  of  the  entry  of  the  decree  of  dis* 
tribution.  Default  in  payments  of  dues,  etc.,  waa  mode 
July  27, 1869,  and  the  decree  of  sale  was  entered  March  8, 
1870.  !N'ow,  the  plaintifi'  claims  the  calculation  should  be 
made  as  follows: 

121  weeks  of  dues  at  1^10.50,     -        *        .        •    $1,270  60 

2  years  4  months  interest,  not  paid,       -        -  660  00 

32  weeks  of  fines  at  (2,   -        -        -        -        -  64  00 

Principal  sum,      -        -        -        .        J4,480  00 

•Cash  paid,        -        -        -    $610  00 

Am't  weekly  dues  not  paid,  1,270  50— $1,880  50—2,599  50 

Total  amount  due, $1,494  00 
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This  calculation  is  made  as  if  the  decree  of  distribution 
were  made  at  the  November  term,  1871.  Why  the  amount 
of  unpaid  dues  should  be  deducted  as  above  does  not  clearly 
appear.  If  they  are  within  the  mortgage  their  payment  is 
secured,  as  well  as  the  fines  and  interest,  and  they,  too,  might 
as  well  be  deducted. 

The  plaintiff  bases  his  calculation  on  the  following  rules: 

1.  Calculate  the  amount  of  weekly  dues  from  the  time  of 
stopping  payment  to  the  date  of  decree  of  distribution. 

2.  Add  to  this,  monthly  interest  for  same  time  on  amount 
loaned. 

8.  Add  also  fines  from  time  of  stopping  payment  of  dues 
to  date  of  order  for  sale,  as  that  concludes  the  liability  as  to 
them. 

4.  From  the  face  of  the  shares,  take  the  weekly  dues  paid 
voluntarily^  and  those  calculated  in  the  decree  of  distribution 
as  unpaid ;  and  to  this  balance, 

5.  Add  items  1,  2,  and  3,  and  this  will  give  the  amount 
due. 

These  rules  are,  of  course,  based  on  the  idea  that  the  face 
of  the  mortgage  is  the  true  minuend,  though  it  may  be  long 
before  the  society  may  be  dissolved  and  its  members  paid  off. 
1^0  time  is  fixed  in  the  mortgage  for  the  payment  of  the  money. 
They  would  be  just  as  applicable  if  the  foreclosure  was  had- 
within  six  months  after  the  loan  was  made,  as  six  years,  and 
they  have  no  reference  to  the  probable  duration  of  the  asso- 
ciation, which  depends  on  contingencies  that  can  not  be 
foreseen.  On  the  other  hand,  Flach  makes  two  claims: 
Firsty  that  the  calculations  of  interest  should  be  made  on  the 
amount  actually  loaned  at  six  per  cent,  deducting  payments 
made.  And,  secondly^  that  at  all  events,  from  a  reference  to 
the  by-laws  and  constitution  named  in  the  mortgage,  there 
is  a  contingency,  on  the  happening  of  which  payments  are 
to  cease;  and,  therefore,  as  no  time  is  fixed  for  the  payment 
of  the  money,  the  present  value  of  the  stock  at  the  time  of  » 
the  decree  of  distribution,  based  upon  the  probable  durar 
tion  of  the  society,  should  be  ascertained  on  testimony. 
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and  then  estimate  the  aggregate  amount  of  the  monthly  in- 
stallments payable  daring  that  time,  and  from  that  sum  re- 
bate a  just  amount  for  interest,  and  add  thereto  the  arrear- 
ages due,  after  allowing  for  payments  made.  And  to  illustrate 
his  idea,  he  submits  the  following  statement,  on  the  hypoth- 
esis that  the  probable  future  duration  of  the  association  is 
three  years : 

Weekly  dues  for  8  years  to  come,  156  weeks, 

at  $10, -        .    $1,560  00 

Interest  for  same  time  on  $4,000,  at  $20  a 

month, 720  00 

$2,280  60 
Rebate  interest  on  this  sum  for  one  half  the 

Jime,      -        -        -        •        -        .        -         206  20 

$2,074  80 

Add  weekly  arrearages  due  121  weeks,  $10,  -  1,210  00 
Arrearages  of  interest,  2  and  4-12  years  on 

$4,000,  at  $20  per  month,    ...  560  00 

$3,844  80 
Credit  by  61  payments  of  dues  at  $10,  -    $610  00 
By  paid  7  months'  interest  at  $20,    -  140  00 

750  00 

$3,094  80 
Add  82  weeks  fines  at  $2,         -        -        -        -  64  00 

Present  value  of  mortgage,  -        -        i-       -        $3,158  80 

This  is  calculated,  say  to  November  7, 1871. 

In  support  of  this  theory  of  computation,  Robertson  v.  The 
American  Home  Association^  10  Md.  897,  was  cited.  That 
was  the  case  of  a  similar  corporation,  the  shares  of  stock 
being  $200.  And  Robertson  being  the  owner  of  four  shares 
"  redeemed  "  or  anticipated  their  payment  by  receiving,  at  the 
rate  of  $115  for  each  share,  or  $460,  and  in  consideration  of 
that  sum  executed  a  mortgage,  which  secured  the  monthly 
interest  thereon,  the  weekly  dues,  until  each  unredeemed 
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share  should  be  worth  in  cash  $200,  and  fines,  and  also 
ground  rents,  etc.,  the  property  mortgaged  in  that  case  being  a 
leasehold  estate.  It  will  be  observed  thart;  there  was  no  pro- 
vision for  the  repayment  of  the  principal  sum  in  that  case 
as  in  this,  and  like  this  case,  no  time  was  fixed  for  the  pay- 
ment. And  the  court  held  that  the  amount  due  must  be 
ascertained  on  proof,  and  inasmuch  as  .the  payment  of  no 
principal  sum  was  secured,  but  only  the  weekly  dues, 
monthly  interest,  and  fines,  after  allowing  credits  for  money 
paid,  these  last  must  be  the  amount  of  the  decree,  which 
should  stand  as  security  for  future  liabilities.  But  the  court 
also  held,  that  if  the  property  was  sold,  then  the  amount  of 
the  present  value,  in  gross  of  the  sum  secured  by  the  mort- 
gage payable  in  future  must  be  ascertained  by  proof.  In 
other  words,  to  ascertain  the  present  value  of  the  shares,  as 
though  the  whole  stock  was  to  be  paid  off  to  the  holders 
at  this  time.  The  right  to  redeem,  by  paying  the  principal 
sum  and  interest,  less  payments  made,  was  refused  in  Sea- 
grave  V.  Pope,  15  E.  L.  &  E.  477,  on  the  ground  that  the  ad- 
vance made  was  not  a  loan,  but  an  cnticipatory  payment  by 
way  of  discount,  of  the  shares  which  the  holder  would 
otherwise  be  entitled  to  at  the  termination  of  the  society, 
and  that  disposes  of  the  first  claim  made  by  Flach.  And 
that  was  a  case  in  which  there  was  no  condition  in  the 
mortgage  for  the  repayment  of  the  money  advanced.  ITow 
here,  not  the  sum  advanced,  but  the  ultimate  value  of  the 
shares,  is  secured  to  be  repaid  by  the  mortgagor,  "at  the  time 
and  in  the  manner  prescribed  by  the  constitution  and  by- 
laws of  said  association.*'  Although  no  time  is  fixed  for  re- 
payment, and  no  contingency  stated  when  it  shall  be  due, 
still,  on  reference  to  articles  10  and  17  of  the  constitution  and 
by-laws,  which  this  corporation  had  the  right  to  make  under 
the  law,  and  which  are  sufficiently  incorporated  in  the  mort- 
gage to  make  them  part  of  it,  we  find  that  the  whole  opora- 
tionsof  the  society  are  to  be  determined,  and.  the  moneys 
distributed  among  the  stockholders  and  all  mortgages  re- 
leased, whenever  each  stockholder  has  received  $448  per 
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share.  "When  this  will  happen,  depends  on  the  success  of 
the  operations  of  the  corporation.  Unforeseen  contiDgencies 
may  happen  to  delay  it  many  years.  ISo  tables  have  been 
prepared  by  which  the  present  value  of  such  interest  can 
be  ascertained  like  annuity  tables.  And,  indeed,  proof  of 
this  subject  would  be  an  unsatisfactory  method  of  deter- 
mining it  But  no  other  way  would  seem  to  be  left  open, 
and  we  are  disposed  to  adopt  it. 

While  there  is  not  power  of  present  redemption  in  the 
mortgage,  by  the  payment  of  the  principal  sum  advanced 
and  interest,  and  no  offer  to  comply  with  the  constitution 
and  by-laws  as  to  which  default  has  been  made,  we  see  no 
reason  why  the  property  may  not  be  sold  in  entirety  to  sat 
isfy  the  mortgage  according  to  this  rule.  'So  one  makes 
objection  to  it. 

It  is  apparent,  from  the  premium  charged,  the  debt,  and 
the  premium  to  bo  charged  those  who  drew  out  subsequently, 
decreased  by  eight  dollars  for  each  year,  that  when  the  society 
was  organized,  it  was  supposed  it  would  be  able  to  wind  up 
and  dissolve  in  six  years.  All  the  profits  of  its  operations 
have  reference  solely  to  the  time  of  dissolution,  and  as  those 
profits  are  greater  or  less,  its  dissolution  will  be  hastened  or 
retarded. 

The  principal  sum  secured  by  the  mortgage  is  to  be 
repaid  at  no  fixed  time,  but  according  to  the  constitution 
and  by-laws,  that  is,  it  is  not  to  be  repaid  at  all,  for 
whenever  the  society  has  realized  by  its  operations  from  all 
sources,  $448  a  share,  it  is  ready  to  dissolve.  We  see  no 
reason,  therefore,  why  we  should  necessarily  take  the  sum 
named  in  the  mortgage  as  the  basis  of  a  calculation,  when 
we  are  to  ascertain  the  present  value  of  the  mortgage,  with 
reference  to  the  probable  duration  of  the  society.  The  sum 
advanced  was  at  the  time  the  present  value  of  the  stock, 
based  upon  its  supposed  duration.  The  law,  which  does 
not  treat  these  transactions  as  usurious,  allows  a  premium  of 
forty-eight  dollars  a  share  to  be  taken  from  the  defendant  by 
the  corporation.    These  premiums  have  reference  to  its  sup- 
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posed  existence  in  the  future,  and  the  stockholders  pay  it 
accordingly.  We  are  now  to  anticipate  the  dissolution  of 
the  society  so  far  as  Flach  is  concerned.  It  is  just  to  leave 
the  premiums  in  the  hands  of  the  society,  and  we  are  to  cal- 
culate the  dues  for  the  time  to  come  according  to  the  obli- 
gations of  Flach.  But  inasmuch  as  these  payments  are 
anticipated,  the  society  should  pay  interest  for  the  nse  of  the 
same  until  the  society  dissolves.  We  can  see  no  reason  for 
deducting  the  payments  already  made  by  Flach  from  such 
a  calculation,  as  in  10  Md.  897.  Why  that  was  done  in  that 
case  is  not  apparent,  but,  on  the  contrary,  seems  to  be  unjust 
to  the  society :  nor  yet  why  interest  on  the  anticipated  pay- 
ments was  rebated  for  only  half  the  future  duration  of  the 
society,  as  that  seems  to  be  unjust  to  the  defendants.  That 
case  does  not  appear  to  have  been  well  considered,  and  the 
rule  adopted  appears  in  many  respects  to  be  wholly  arbitrary 
and  inapplicable  to  the  case  at  bar. 
We  think  such  a  rule  must  be  ascertained  as  will  be  just 
*  to  the  society  and  to  the  remaining  stockholders,  while  it  is 
consistent  with  the  obligations  of  the  individual  member 
and  the  condition  of  his  mortgage,  and  gives  to  him  the 
benefit  of  all  profits  made.  As  we  hare  seen,  the  dissolution 
of  the  society  occurs  whenever  from  the  profits  of  its 
operations  it  can  pay  each  member  (448  for  each  share 
of  stock.  Of  course,  if  the  operations  are  very  profitable,  it 
will  dissolve  sooner  than  if  otherwise;  and  in  any  event, 
upon  the  dissolution  of  the  society,  the  party  gets  the  pre- 
miums back  out  of  the  profits  of  its  operations.  When  it  will 
dissolve  can  only  be  ascertained  upon  testimony,  therefore, 
and  in  any  event  must  be  more  or  less  unsatisfactory,  but  no 
other  way  seems  to  be  left  open  to  us.  Having  ascertained 
the  probable  duration  of  the  corporation,  then  calculate  the 
dues  and  interest  yet  to  come.  Then,  such  a  sum  as  put  to 
interest  for  the  supposed  time  as  will  realize  the  amount 
of  dues  and  interest  calculated,  is  the  present  value  of  the 
anticipated  payments.  To  this  amount,  add  the  arrearages 
due,  and  the  sum  will  be  the  present  value  of  the  mortgage. 
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To  illustrate  the  rule  stated,  suppose  this  society  will 

probably  endure  for  three  years  to  come,  and  that  the  decree 

of  distribution  will  be  entered  as  of  the  November  term, 

1871,  the  account  will  stand  thus: 

Weekly  dues  for  8  years  to  come,  156  weeks,         $1,638  00 
Interest  for  same  time  on  $4,000,      ...         720  00 


J2,858  00 
K'ow,  $1,998  80  if  put  at  interest  for  3  years  will  be,  $2,358  00 

Then  the  present  value  of  the  anticipated  pay- 
ments is $1,998  80 

Arrearages  of  weekly  dues,  121  weeks,  at  $10.50,  1,270  50 
Arrearages  interest,  2  4-12  years,  -  -  -  660  00 
Fines  for  82  weeks  to  entry  of  decree  for  sale,  64  00 

The  present*value  of  mortgage,  -        -    $3,892  80 

For  the  purpose  of  ascertaining  by  testimony  the  probable 

duration  of  the  society,  as  the  basis  of  a  calculation  according 

to  the  rule  we  have  stated,  the  cause  will  be  remanded  to 

Special  Term,  and  distribution  may  be  had  accordingly. 


William  Heller,  Plaintiff  in  Error,  v.  Lazabus  Mbiss  bt 

AL.,  Defendants  in  Error 

Before  administration,  the  widow  and  only  son  of  an  intestate  conveyed  by 
deed  the  deceased's  realty  to  H.,  who  gave  a  note,  secured  by  mortgage 
on  the  premises,  for  the  unpaid  purchase-money.  Subsequently  the  son 
took  out  letters  of  administration,  was  sued  as  administrator,  and  a  Judg- 
ment recovered  against  him,  which,  after  an  order  for  a  sale  of  the  same 
realty,  made-by  the  probate  court,  H.  offered  to  pay. 

On  suit  brought  by  M.,  a  holder  before  maturity,  for  value,  of  H.*s  note  and 
mortgage,  to  foreclose : 

Helclj  that  H.  was  entitled  to  recoup*th«  amount  of  the  judgment  from 
the  amount  due  on  the  mortgage^to  M. 

This  was  a  proceeding  to  reverse  a  decree  made  at  Special 
Term  against  the  defendant  below. 
The  facts  of  the  case  are  fully  set  forth  in  the  opinion. 
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Pruden,  for  plaintiff'  in  error. 
ConkliTiy  contra. 

Hagans,  J.  Frank  P.  "Weiler  d:od  intestate  and  seized  in 
fee  simple  of  a  house  and  lot,  on  Fillmore  street  in  this 
city,  leaving  Anna  J.  Weiler,  his  widow,  and  John  J.  Weiler, 
his  only  heir-at-law.  No  administration  was  had  on  the  es- 
tate of  Frank  P.  Weiler,  and  on  the  17th  July,  1868,  his 
widow  and  heir  sold  and  conveyed  the  house  and  lot  to  Will- 
iam Heller  for  $5,300 :  $1,800  in  cash,  and  $3,500  in  two 
equal  payments,  due  in  one  and  two  years  after  that  date. 
Heller  executed  his  negotiable  promissory  notes  accordingly, 
payable  to  John  J.  Weiler,  and  also  a  mortgage  on  the  same 
property  to  secure  them,  the. first  one  of  which  was  paid  at 
maturity. 

John  J.  Weiler  indorsed  the  second  note,  for  a  valuable 
consideration,  to  one  John  Xruger,  who  afterward,  for  a  val- 
uable consideration,  indorsed  it  to  the  plaintiff*,  all  before  the 
maturity  of  the  note,  and  the  mortgage  was  duly  transferred 
to  the  plaintiff*. 

Shortly  after  the  sale  and  conveyance  to  Heller,  John  J. 
Weiler  took  out  letters  of  administration  upon  the  estate  of 
his  father  in  the  probate  court  of  this  county,  and  applied 
the  cash  proceeds  of  the  sale  to  the  payment  of  the  debts 
of  the  estate.  A  judgment  was  obtained  against  him  as 
administrator  (the  intestate  being  liable  as  indorser  on  a 
note)  for  $586.30  and  costs,  which  judgment  is  not  paid. 
Weiler  was  removed  as  administrator  and  E.  H.  Klein- 
schmidt  was  appointed  administrator  de  bonis  non,  and  he 
filed  a  petition  in  the  probate  court  to  sell  the  property  in 
question  to  pay  the  judgment  for  $586.30,  costs,  and  interest. 
The  probate  court  rendered  decree  and  order  for  sale,  which, 
upon  appeal,  was  affirmed. 

Shortly  before  Kleinschmidt,  as  administrator,  filed  his 
petition,  the  plaintiff  brought  this  suit  to  foreclose  the  mort- 
gage and  sell  the  property,  to  which  the  administrator  was 
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afterward  made  a  party.  Heller  answered,  setting  up  the 
facts  as  stated;  alleged  his  willingness  to  pay  the  note,  but 
asked  that  the  amount  of  the  judgment  be  credited  on  or 
deducted  from  it. 

On  this  state  of  fact,  the  judge,  at  Special  Term,  found 
that  Heller  was  entitled  to  no  deduction  by  reason  of  said 
judgment,  and  rendered  a  decree  and  order  for  sale  of  the 
premises  for  the  whole  amount  due  on  the  mortgage  accord- 
ingly. 

Heller's  title  appears  to  ns  to  be  good,  notwithstanding  the 
'want  of  administration  upon  the  intestate's  estate,  subject 
however  to  any  unpaid  debts  of  the  decedent,  for  he  takes 
no  better  title  than  the  widow  and  heir  had.  Certainly 
neither  the  widow  nor  the  heir  can  object  to  his  title ;  and 
it  seems  to  us  equally  clear,  that  if  the  mortgagee,  Weiler, 
had  brought  this  suit,  there  is  no  reason  why  Heller  should 
not  be  entitled  to  a  recoupment  of  this  judgment.  The  es- 
tate, of  which  the  widow  and  heir  are  distributees,  is  liable 
for  damages  to  the  amount  of  the  judgment  for  a  breach  of 
the  covenants  in  the  deed,  and  they  can  not  be  permitted,  in 
equity,  to  recover  the  purchase-money  without  payment  of 
this  j^udgment. 

But  does  the  fact  that  the  note  has  been  indorsed  for  value, 
before  its  maturity,  to  an  innocent  holder,  make  any  diflFer- 
ence  in  this  action?  We  think  not.  This  is  a  proceeding 
to  sell  the  land  for  a  mortgage  debt,  and  the  assignee  of  the 
mortgage  stands  in  no  better  position  than  the  mortgagee. 
A  mortgage  is  not  a  negotiable  instrument,  and  the  holder 
is  bound  by  the  assertion  of  the  prior  equitable  rights  of 
third  persons.  1  S.  &  C.  862.  So  that  this  cause  stands 
upon  the  principles  stated  by  our  Supreme  Court  in  Bailey  v. 
Smith,  14  Ohio  St.  396. 

The  decree,  therefore,  in  this  cause,  must  be  modified  by 
an  allowance  to  Heller,  as  against  the  plaintiff,  of  the  amount 
of  the  judgment  against  the  estate  in  the  distribution  of  the 
proceeds  of  sale,  and  the  cause  will  be  remanded  for  further 
proceedings. 
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A.  H.  Childs  et  al.  v.  Thb  Little  Miami  Bailroai)  Co. 

In  an  action  against  a  common  carrier  for  goods  lost  during  transit,  where, 
instead  uf  merely  declaring  on  the  contract,  the  plaintiff  has  alleged 
negligence  on  the  defendant's  part,  which  was  traversed  by  the  defend- 
ant, the  burden  of  proof  of  such  negligence  is  on  the  plaintiff,  and  mere 
presumption  of  negligence,  because  there  was  a  loss,  U  ilot  enough  to 
authorize  a  recovery,  whore  there  is  rebutting  proof. 

The  goods  were  lost  while  on  a  side-track,  and  this  was  claimed  to  be  suf- 
ficient proof  of  negligence ;  but  this  is  too  remote.  The  maxim  eauta 
proxima  non  retnota  apectaiur  applies  to  this  as  to  other  contracts. 

Action  to  recover  the  value  of  twenty-one  bales  of  cot- 
ton, laid  at  $4,250,  shipped  in  January,  1866,  at  Cincinnati, 
by  the  plaintiffs,  on  the  defendant's  line,  for  Allegheny  City, 
Pennsylvania.  The  cotton  was  put  on  an  express  train  at 
Cincinnati,  which,  when  it  reached  Xenia,  Ohio,  at  about 
8  o'clock  p.  M.,  was  shifted  onto  a  side-track.  While  there, 
in  some  way,  the  cotton  took  fire,  and  was  consumed.  The 
bill  of  lading  contained  several  exemptions  from  losses, 
B,nd  the  petition  alleged  that  this  loss  was  not  among  them, 
but  was  caused  by  the  negligence  and  improper  conduct  of 
the  defendant* 

The  defendant  denied  that  the  loss  was  not  among  these 
exemptions  of  the  bill  of  lading,  and  also  all  negligence 
or  improper  conduct. 

On  the  trial  it  appeared  that  the  cotton  was  left  in  the 
cars,  on  the  side-track,  at  Xenia,  some  four  or  five  hun- 
dred yards  from  the  depot,  for  the  purpose  of  allowing  a 
train  of  live  stock,  which  had  the  preference,  to  go  for- 
ward, and  that  no  cause  could  be,  with  certainty,  assigned 
for  the  fire.  It  was  m  evidence  that  the  defendant  had  a 
watchman,  who  was  engaged,  together  with  other  duties, 
in  taking  care  of  the  fires  at  the  depot.  About  midnight, 
as  he  was  standing  at  a  switch,  the  engineer  of  a  train  he 
was  letting  pass  by,  informed  him  that  the  cotton  was  on 
fire.  He  had  examined  the  cotton  cars  about  half  an  hour 
before,  and  found  no  appearance  of  fire.    He^  with  others. 
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attempted,  without  8UCoes8^  wltli  axes  and  buckets  of  water, 
to  put  out  the  fire,  and  the  alarm  was  given  to  the  fire 
companies  of  Xenia.  It  was  shown  by  the  evidence  that 
'the  railroad  employes  and  the  fire  department  were  not  on 
good  terms;  that  all  the  engines  but  one  turned  back  with- 
out coming  to  the  fire,  and  that  one,  at  first,  was  without 
hose.  In  addition  to  this,  it  was  a  very  cold  night,  and 
great  difficulty  was  experienced  in  obtaining  water,  and  the 
result  was  the  loss  of  the  greater  part  of  the  cotton,  some  by 
being  burned  in  the  cars,  and  a  large  portion  destroyed  by 
another  train  passing  the  spot,  after  it  had  been  saved  from 
the  burning  freight  cars.  It  was  in  evidence  that  it  was  a 
matter  of  convenience  to  the  railroad  company  to  take  the 
cotton  to  Xenia,  where  trains  were  made  up,  in  addition 
to  the  regular  trains,  which  were  alleged  to  be  insufiSlcient 
to  do  the  whole  business  of  the  road,  rather  than  to  allow 
it  to  remain  in  the  depot  at  Cincinnati. 

These  fietcts  were  the  substance  of  the  finding  of  the 
judge  at  Special  Term,  before  whom  it  was  tried  on  sub- 
mission, and  thereon  he  rendered  judgment  against  the 
railroad  company  for  the  value  of  the  cotton  roUed  out  of 
the  cars  and  afterward  destroyed  by  the  negligence  of  the 
defendant,  computing  it  at  one-third  the  whole  value,  and 
judgment  in  £etvor  of  the  defendant  for  the  remainder. 
To  this  judgment  the  plainti£&  took  exception,  and  the 
case  came  up  on  error  to  the  General  Term. 

Hoadly  ^  Johnson^  for  plaintiflTs. 

Matthews  ^  Ramsey ^  contra. 

Haoans,  J.  We  have  no  disposition  to  disturb  the  con- 
clusions of  fact  arrived  at  by  the  judge  at  Special  Term. 

In  looking  into  the  bill  of  lading  we  find  several  special 
contracts  as  to  exemption  from  liability  from  loss,  all  of 
which  it  is  admitted  are  within  the  cases  found  in  our  Su-"^ 
preme  Court  Reports.    Davidson  v.  Ghraham,  2  Ohio  St 
131 ;  Graham  v.  Davis,  4  Ohio  St.  362. 
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It  is  not,  we  think,  seriouBly  contended  that  there  re- 
mains anything  in  the  case  but  the  question  of  negligence. 
The  plaintiffs  allege  negligence  in  the  petition.  They 
might  have  been  content  to  aver  the  receipt  and  non-deliv- 
ery of  the  goods  according  to  the  contract,  thus  leaving 
to  the  defendant  the  burden  of  pleading  and  proving  due 
care  and  no  loss  within  the  contract  as  an  excuse  for  the 
non-performance  of  its  requirements.  If  the  pleadings 
presented  themselves  thus,  there  could  be  no  question  about 
the  burden  of  proof.  As  they  stand,  however,  it  is  claimed 
that,  from  the  frame  of  the  pleadings  of  the  plaintiffi,  they 
have  assumed  the  burden  of  proof,  and  that  they  must 
make  out  their  case  by  the  proponderance  of  testimony. 

The  plaintiflfe  could  not  have  recovered  except  on  the 
contract,  which  contains  these  stipulations  of  exemption 
from  liability.  Suppose  the  plaintiffs  had  declared  on  the 
non-delivery  of  the  goods,  and  the  defendants  had  answered 
that  the  loss  was  within  one  of  the  exceptions  of  the  bill 
of  lading.  Then  the  plaintifib,  unless  they  contested  the 
averment  of  the  answer,  would  have  replied  substantially 
in  the  allegations  of  the  petition.  And  this,  it  seems  to 
us,  would  have  thrown  the  burden  of  proof  upon  them. 
In  Railroad  Co.  v.  Reeves,  10  Wall.  176,  where  the  common 
carrier  showed  the  loss  was  from  the  vis  major,  it  was 
held  that  he  was  excused  without  proving  affirmatively 
that  he  was  guilty  of  no  negligence,  and  the  proof  of  neg- 
ligence, if  asserted  to  exist,  rests  on  the  other  party. 
"What  is  to  make  him  liable?"  asks  the  court,  in  that 
case,  after  proof  of  loss  by  vis  major.  "  No  question  of 
his  negligence  arises,  unless  it  is  made  by  the  other  party. 
If,  after  he  has  excused  himself,  by  showing  the  presence 
of  the  overpowering  cause,  it  is  charged  that  his  negli- 
gence contributed  to  the  loss,  the  proof  of  this  must  come 
from  those  who  assert  or  rely  on  it."  If  the  plaintiffs  had 
gone  to  trial  on  the  averments  of  the  supposed  answer, 
then  the  burden  of  proof  would  clearly  have  been  on  the 
defendant.    That  was  so  held  in  Davidson  v*  Chraham. 
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.  Now,  we  think  the  bnrden  of  proof  was  on  the  plaintiff, 
^and,  in  looking  into  the  testimony,  we  are  not  prepared  to 
*say  the  judge  below  erred  in  his  finding.  It  was  not 
enongh  to  presume  that  the  cotton  took  fire  from  some 
negligence,  such  as  a  spark  from  a  passing  locomotive 
falling  on  it  through  an  opening  in  the  car,  which  is  the 
theory  of  the  plaintiffs,  without  some  satisfactory  proof 
on  the  subject  Non  constat  but  that  it  may  have  been  by 
spontaneous  combustion,  which  no  human  care  could  guard 
against,  and  which  the  tightest  cars  could  not  prevent. 
There  was  no  proof  on  the  subject  whatever.  It  was 
claimed  that  there  was  a  ^'  deviation,^'  so  to  speak,  in  de- 
laying the  cars  on  the  side-tracks ;  but  this  is  too  remote. 
Causa  proxima  non  remota  spectatur  is  a  maxim  which  ap- 
plies to  this  as  to  other  contracts.  Morrison  v.  Davis,  20 
Pa.  St.  171 ;  Dewey  v.  New  York  Central  Bailroadj  18  Gray, 
481. 

The  mere  presumption  of  negligence  where  a  loss  has 
occurred,  which  is  rebutted  by  testimony,  such  as  we  find 
in  this  case,  is  not  strong  enough  to  authorize  a  recovery. 
Nor  do  we  think  there  is  sufficient  evidence  to  warrant  the 
statement  that  the  defendant  ought  to  have  refused  taking 
the  cotton  on  the  ground  of  insufficiency  of  transporta- 
tion ;  nor  that  the  defendant  is  liable  because  the  loss  oc- 
curred while  the  cotton  was  not  in  transit,  according  to  an 
exception  of  such  a  loss  in  the  bill  of  lading. 

The  judgment  will  be  affirmed. 


Theresa  Hesterbebo  t?.  The  Equitable  Life  Insurance  Co. 

A  policy  of  life  insurance  contained  in  the  premiam  clause  the  words  *<  in 
consideration  of  the  quarterly  premium  of  $30.24,  to  be  paid  on  or  before 
the  28th  day  of  Noyember,  February,  May,  and  August,"  and  in  the 
payment  clause,  ''the  balance  of  the  year's  premium,  if  any,  being  first 
deducted." 
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Ueldf  that  the  contract  was  for  a  yearly  premium  in  quarterly  inttallmenta, 
and  the  death  occurring  subsequent  to  the  August  payment,  a  deduction 
of  the  subsequent  NoTomber,  February,  and  May  installments  should  be 
allowed. 

Resetted,  to  General  Tebm. 
Slallo  ^  KiUredgtj  for  plaintifil 
Sage  ^  SinklCy  contra. 

HAGANSy  J.  This  is  an  action  on  a  policy  of  life  insurance 
for  (2,000|  dated  August  81, 1866;  and  the  only  dispute  is 
as  to  the  amount  of  the  recovery.  The  question  arises  on 
the  following  clauses  of  the  policy :  '^  In  consideration  •  •  • 
of  the  sum  of  Thirty  j^^^  Dollars,  to  them  paid  by  .  .  . 
Theresa  Hesterberg,  wife  of  Henry  Hesterberg,  and  of  the 
quarterly  jn^emium  of  Thirty  ^^a  T>oUars^  to  be  paid  on  or  be- 
fore the  28th  days  of  November,  February,  May,  and  August 
in  every  year  during  the  continuance  of  this  policy,  do  as- 
sure the  life  of  the  said  Henry  Hesterberg  •  .  •  in  the 
amount  of  Two  Thousand  Dollars,  etc*  And  the  said  society 
do  agree  to  pay  the  amount  of  said  assurance  ...  in  sixty 
days  after  due  notice  and  proof  of  the  death,  during  the 
continuance  of  this  policy,  of  the  said  person  whose  life  is 
hereby  assured  as  above,  the  balanoe  of  the  yearns  premium^  if 
any^  being  first  deducted  therefrom.'* 

The  quarterly  premium,  due  August  28, 1869,  was  paid, 
and  on  the  10th  November,  1869,  Hesterberg  died. 

The  court  found  that  the  defendant  was  not  entitled  to  de- 
duct the  premiums  due  November  28,  1869,  February  28, 
1870,  and  May  28, 1870,  and  rendered  judgment  for  the  bal- 
ance. Motion  for  a  new  trial  was  made,  and  reserved  for 
hearing  to  this  court. 

The  plaintiff  claims  that  the  quarterly  premium  of  Au- 
gust 28, 1869,  being  paid  in  advance,  nothing  was  due  the 
company,  and  she  was  entitled  to  recover  the  full  amount 
of  the  policy.     The  defendant  claims  that  the  year's  pre- 
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mium  unpfdd,  amountiDg  to  $90.72,  nmst,  under  the  terms 
of  the  policy,  be  deducted ;  and  this  is  the  question  to  be 
determined. 

It  is  very  evident  that  the  quarter's  premium  due  Novem- 
ber 28,  1869,  was  not  payable  until  after  the  assured  de- 
ceased. "We  think,  however,  that  the  very  evident  purpose 
of  the  contract  was  to  assure  the  deceased  for  a  yearly  pre- 
mium to  be  paid  in  quarterly  installments.  JDebitum  in  prcB^ 
sentiy  sdvendum  in  future.  As  we  think  this  to  be  so,  all  dif- 
ficulty in  construing  the  contract  disappears. 

The  motion  for  new  trial  will  be  granted ;  and  judgment 
may  be  taken  here,  according  to  our  opinion. 


S.  F.  Miller,  Plaintiff  in  Error,  v.  B.  F.  Simms,  Syndic,  bt 

AL.,  Defendants  in  Error. 

The  gp^nting  of  a  motion  for  a  new  trial,  made  at  the  term  of  the  trial,  within 
the  time  prescribed  by  the  rules,  is  within  the  discretion  of  the  court,  and 
ordinarily  will  not  be  reversed  on  petition  in  error. 

An  order  disnfissing  the  case  without  prejudice,  after  the  new  trial  granted, 
will  not  be  reviewed  on  a  petition  in  error  unless  there  is  a  bill  of  excep- 
tions showing  the  evidence  before  the  court  upon  which  it  acted. 

Dickson  ^  Murdoch^  for  plaintiff  in  error. 

Scarborough  ^  Williams^  for  defendants  in  error. 

Taft,  J.  It  appears  from  the  papers  in  this  case,  which 
have  been  submitted  without  oral  argument,  that  Simms 
had  obtained  a  judgment  against  Miller,  in  Louisiana,  in 
1860-61,  when  it  was  dangerous -for  some  people  to  appear 
in  the  courts  of  that  State  to  defend  actions;  when  the  ordi- 
nance of  secession  had  been  voted.  Miller  had  not  dared 
to  make  his  defense,  as  he  alleges,  and  the  judgment  was 
rendered  against  him.  He  set  up  his  case  \i\  his  answer  in 
this  court  at  Special  Term,  and  the  court  rendered  a  judg- 
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ment  in  his  favor.  Simms  applied  for  a  new  trial  on  gronnds 
stated,  which  seemed  to  the  judge  at  Special  Term  sufficient 
to  induce  the  opening  of  the  judgment 

The  judgment  against  Simms,  therefore,  was  set  aside;  but 
the  judge  immediately  dismissed  his  petition  without  preju- 
dice. 

The  plaintiff  in  error  is  not  content  to  let  the  phiintiff  in 
the  original  suit  escape,  and  he  therefore  complains  that  a 
new  trial  was  granted,  and  that  the  plaintiff's  petition  was 
dismissed.  He  prefers  to  hold  him  in  this  forum,  chosen  by 
the  plaintiff  himself. 

We  are  not  accustomed  to  reverse  the  order  of  a  judge 
granting  a  new  trial  on  a  motion  made  at  the  term  when 
the  trial  was  had  and  within  the  rules  of  the  court.  The 
granting  of  a  new  trial  is  so  far  within  the  discretion  of  the 
judge;  in  such  cases,  that  it  is  not  ordinarily  a  subject  for 
proceeding  in  error. 

As  to  the  permitting  the  plaintiff  to  go  out  of  court  with- 
out prejudice,  there  is  no  bill  of  exceptions  showing  the 
evidence  which  had  been  exhibited  to  the  court,  and  we  do 
not  feel  called  upon  to  review  the  action  of  the  judge  in 
the  case* 

We  have  no  evidence  before  us  to  enable  us  to  determine 
whether  the  defendant,  Miller,  was  entitled  to  an  injunction 
against  Simms,  to  prevent  him  from  using  his  Louisiana 
judgment.  The  judge  made  him  pay  all  the  costs  and  let 
him  go.  We  have  no  means  of  saying  that  that  was  not 
right 


James  McGregor,  Adm'r  of  Wm.  Danlap,  deceased,  v. 

MUBLLER  &  GOGREVE  ET  AL. 

On  the  13t]i  Marph,  1850,  A.  mortgaged  to  B.  real  estate  to  secure  llTe 
promissory  notes,  amounting  to  $12,000  and  interest,  and  sold  to  0.  the 
said  real  estate,  who  assumed  the  said  notes  as  part  payment  of  the  par- 
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cbafle  money.  On  the  27tli  September,  1865,  after  the  last  note  had  fallen 
due,  and  while  the  ten  per  cent,  interest  law  was  in  force,  0.  entered  into 
an  agreement  with  B.,  to  which  A.  was  also  a  party,  to  pay  ten  per  cent, 
interest  for  one  year  on  the  amount,  principal  and  interest,  due  at  the 
time  when  the  last  note  fell  due,  viz:  1st  September,  1855,  in  considera- 
tion of  forbearance  on  the  part  of  B.  in  collecting  said  notes  and  in  fore- 
closure of  said  mortgage,  and  also  in  consideration  of  the  extension  of 
the  payment  of  said  notes  and  interest  to  Ihe  Ist  day  of  September,  1856. 
G.  continued  to  pay  ten  per  tent,  interest  to  March,  1868.  The  ten  per 
cent,  law  was  repealed  April  1,  1859. 

Held,  that  this  was  an  agreement  for  forbearance  generally,  for  which  0. 
agreed  to  pay  ten  per  cent,  interest,  and  that  the  time  for  which  ten  per 
cent,  is  to  be  paid  is  not  limited  in  the  contract  to  one  year  only. 

Held,  also,  that  the  excess  of  four  per  cent,  can  not  be  charged  as  a  lien  on 
the  real  estate  undes  the  mortgage;  but  a  personal  judgment  against  0., 
for  this  excess,  can  be  taken  in  this  case^  according  to  the  prayer  in  the 
petition. 

Hoadly  ^  Johnson  and  J.  H.  CUmmer^  for  plaintiff. 

StaUo  ^  KittredgBf  for  defendants. 

Haoans,  J.  Francis  Fortman  being  the  owner  of  lot 
Ko.  17,  in  Symmes  subdivision,  in  Cincinnati,  on  the  18th 
March,  1850,  mortgaged  the  same  to  William  Dunlap  to 
secure  the  payment  of  $12,000,  as  evidenced  by  live  promis- 
sory notes,  the  last  one  of  which  fell  due  September  1, 1855. 
Fortman  sold  and  conveyed  this  property  to. Mueller  4  Go- 
greve,  who  assumed  the  payment  of  the  mortgage  as  part 
consideration  of  their  purchase.  On  the  27th  September, 
1855,  the  parties  entered  into  the  following  agreement: 

"  Whereas,  by  settlement  of  notes  given  by  F.  Fortman, 
dated  March  18, 1850,  for  (8,000,  payable  three,  four,  and 
five  years  after  date,  with  interest  on  each  from  September  1, 
1850  (except  the  interest  on  the  two  first  notes  for  the  year 
ending  1st  September,  1 855,  having  been  paid) ;  and  whereas, 
said  Fortman  having  sold  and  conveyed  certain  real  estate 
described  in  the  mortgage  deed  from  Fortman  to  William 
Dunlap,  recorded  8d  September,  1850,  in  book  No.  157,  page 
487,  of  the  records  of  Hamilton  county,  securing  the  pay- 
ment of  said  notes  and  interest,  to  Mueller  S^  Qogreve^  who, 
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as  part  of  the  consideration  for  said  property,  assnmed  to 
pay  said  notes  and  interest.  And  whereas,  said  Fortman, 
and  Mueller  &  Gogreve,  the  purchasers,  for  forbearance  of 
suit  on  said  notes  aforesaid,  amounting,  principal  and  inter- 
est, to  the  Ist  day  of  September,  1855,  to  |11,840,  after 
allowing  all  credits  on  same.  I^ow,  in  consideration  of  for- 
bearance on  collecting  said  notes  aforesaid  from  said  Fort- 
man,  or  foreclosing  said  mortgage  against  said  Fortman  and 
Mueller  &  Gogreve,  said  Mueller  &  Gogreve  agree  to  pay  to 
"William  Dunlap  ten  per  cent,  interest  on  the  amount  doe 
on  said  notes  aforesaid,  amounting  to  $11,340,  including 
principal  and  interest,  for  one  year  from  the  first  day  of 
September,  1855,  payable  semi-annually,  by  the  notes  of  said 
Mueller  &  Gogreve— ^ne  for  $567,  payable  in  six  months  from 
1st  September,  1855,  and  one  for  $567,  payable  in  twelve 
months  from  1st  September,  1855 — ^which,  wheA  paid,  will 
leave  due  on  said  three  notes  of  $3,000,  including  interest 
due  on  same  on  settlement  as  aforesaid,  to  Ist  September, 
1855,  the  sum  of  $11,340,  which  interest  notes  aforesaid, 
when  paid,  will  settle  the  interest  on  the  amount  due  as 
aforesaid,  from  the  Ist  day  of  September,  1855,  to  the  1st  day 
of  September,  1856,  to  which  time  said  notes  and  mortgage 
are  extended,  provided  the  interest  note  payable  in  six  months 
shall  be  paid,  leaving  due,  in  case  both  of  said  interest  notes 
shall  be  paid  on  the  1st  day  of  September,  1856,  on  said 
notes,  principal  and  interest,  the  sum  of  $11,840,  and  no 
more.  Said  Fortman,  on  his  part,  agrees  to  said  forbearance 
and  extension,  of  payment  aforesaid. 

<<  Given  under  our  hands,  this  27  th  day  of  September,  1855. 

F.  Fortman, 
"Wm.  Dunlap, 

"Attest:  A,  N.  Riddled  Mueller  &  Gogrbvb." 

The  interest  notes  mentioned  in  the  agreement  were  paid, 
and  Mueller  &  Gogreve  continued  to  pay  what  was  evidently 
intended  to  be  interest,  at  the  rate  of  ten  per  cent.,  up  to 
March,  1868,  together  with  some  payments  which  must  be 
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applied  to  the  reduction  of  the  principal.  So  that  when 
suit  was  brought  to  foreclose  the  mortgage — ^the  petition  set- 
ting ap  the  agreement  also— the  plaintiff  demanded  judgment 
for  $10,505.28,  and  interest  from  April  22, 1869 ;  and  by  an 
amended  petition,  for  $10,884.75,  and  interest  from  April 
13, 1869,  at  ten  per  cent.  There  is  attached  to  the  bill  of  ex- 
ceptions a  statement  made  by  A.  N.  Riddle,  Esq.,  then  acting 
as  attorney  for  the  plaintiff,  dated  December  30, 1869,  which 
he  says  is  based  upon  the  the  case  of  Samyn  v.  Phillips^  eic.^ 
15  Ohio  St.  218,  showing  a  balance  due  of  $5,618.48,  de- 
ducting the  excess  of  interest  paid  over  six  per  cent  from 
the  principal,  after  the  repeal  of  the  ten  per  cent,  law,  April 
1, 1859.  Some  oral  evidence  was  also  introduced  and  ob- 
jected to,  detailing  interviews  between  the  plaintiff*  and 
Mueller  &  Gogreve,  relating  to  the  payment  of  interest. 

On  this  state  of  facts,  the  judge  at  Special  Term  found 
that  the  plaintiff  was  entitled  to  recover  $11,340,  with  in- 
terest from  September  1, 1856,  at  ten  per  cent,  per  annum, 
and  that  defendants  were  entitled  to  a  credit  for  all  sums 
paid  on  account  of  interest  and  to  the  extent  that  these 
payments  exceeded  interest  at  ten  per  cent.,  on  the  said  prin- 
cipal of  $11,340,  and  ordered  sale.  A  motion  for  new  trial 
was  made  and  reserved  to  this  court. 

The  defendants  claim  that  the  findings  are  erroneous,  and 
that  interest  at  the  rate  of  six  per  cent,  should  only  be 
allowed  from  the  13th  September,  1856;  and,  calculating 
the  amount  in  this  way,  that  they  owe  only  about  $2,500. 
As  has  been  said,  the  evidence  shows  that  the  purpose  of 
the  defendants  was  to  pay  ten  per  cent,  on  the  principal 
debt,  and  they  did  so  up  to  1868.  The  case  shows  a  strong 
equity  that  we  should  consider  that  the  contract.  But  the 
parties  must  stand  upon  the  strict  construction  of  the  writ- 
ten agreement  made,  because  to  jBXiovr  a  recovery  of  more 
than  six  per  cent,  interest,  unless  according  to  written  stipu- 
lation, is  against  the  policy  of  the  law.  The  oral  evidence, 
as  well  as  the  receipts  of  Dunlap  for  Interest,  were,  on  this 
view,  improperly  admitted  by  the  judge  below.    This  would 
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be  sufficient  aground  for  granting  the  motion  for  new  trial 
if  the  defendants  are  prejudiced  thereby,  which  they  are  not, 
if  upon  the  conBtruction  of  the  contract  the  judge  below 
was  right. 

The  first  section  of  the  act  of  March  14, 1850,  provides, 
''That  the  parties  to  any  bond,  bill,  promissory  note,  or 
other  instrument  of  writing  for  the  payment  or  forbear- 
ance of  money,  may  stipulate  therein  for  interest  receivable 
upon  the  amount  of  such  bond,  bill,  note,  or  other  instru- 
ment, at  any  rate  not  exceeding  ten  per  centum  yearly/'  *  *  ♦ 

The  second  section:  ''That  upon  all  judgments  or  decrees 
rendered  upon  any  bond,  bill,  promissory  note  or  other  in- 
strument aforesaid,  interest  shall  be  computed  till  payment 
at  the  rate  specified  in  such  bond,  bill,  note,  or  other  instru- 
ment, not  exceeding  ten  per  cent.,  as  aforesaid/'   ♦  a|c   * 

It  is  conceded  that  if  the  judge  was  not  right  in  his  view 
of  the  contract,  and  if  the  evidence  showed,  as  we  think  it 
did,  that  payments  of  interest  at  the  rate  of  ten  per  cent, 
prior  to  the  repeal  of  this  act,  were  voluntarily  made  as 
such,  then  the  defendants  were  entitled  to  a  deduction  of 
the  excess  over  six  per  cent,  from  the  principal  after  that 
time  only.  In  this  view,  oral  evidence,  as  to  payments  and 
the  receipts,  was  rightly  received.  Samyn  v.  Phillips^  dCy 
15  Ohio  Bt.  218.  That  was  a  case  of  foreclosure  of  a  mort- 
gage, where  the  notes  on  their  face  did  not  stipulate  for  the 
payment  of  ten  per  cent,  interest  after  due,  though  the  fact 
was  that  the  loan  was  at  ten  per  cent.,  and  interest  notes 
were  given  for  it  and  secured  by  mortgage,  and  the  mort- 
gage itself  stated  it  was  a  ten  per  cent,  debt,  and  payments 
were  made  on  the  principal  after  it  was  due  at  that  rate; 
yet  the  Supreme  Court  held  that  the  action  was  upon  the 
notes;  that  the  notes  constituted  the  contract;  that  the 
mortgage  was  only  an  incident  to  the  debt;  and  that  inas- 
much as  the  contract  contained  no  stipulation  to  pay  ten 
per  cent,  interest,  there  could  be  no  recovery  for  the  excess 
of  interest  over  six  per  cent  except  while  the  ten  per  cent 
law  was  in  force.    This  exception  was  upon  the  ground  that 
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the  parties  might  do  what  they  could  legally  bind  themselves 
to  do. 

It  is  claimed  by  the  plaintiff  that  this  is  substantially  a 
contract  for  forbearance  generally.  On  the  other  hand^  the 
defendants  claim  th^t  it  ia  a  contract  for  forbearance  one 
year  in  consideration  of  the  payment  of  ten  per  cent,  inter- 
est for  one  year;  that  the  contract  was  executed  by  taking 
notes  for  this  interest,  and  the  notes  have  been  paid ;  and 
that  there  the  matter  ended,  and  the  debt  no  longer,  so  far 
as  the  contract  is  concerned,  bore  a  greater  rate  of  interest 
than  six  per  cent.  Btress  was  laid,  in  argument,  upon  the 
frequent  recurrence  of  the  word  ^*  notes  "  in  the  agreement  in 
connection  with  the  stipulations  relating  to  the  interest,  as 
lending  help  in  the  construction  of  the  contract  in  this  re- 
spect. 

It  was  also  argued,  that  if  one  should  give  a  note  payable 
in  five  years,  with  interest  at  ten  per  cent,  for  one  year,  that 
it  was  ^ood  for  just  what  it  expressed  only,  and  a  recovery 
could  be  had  for  no  more.    That  may  be  so. 

What,  then,  was  the  contract  between  the  parties?  The 
fair  reading  of  the  whole  instrument,  taking  it  by  the  four 
comers,  as  is  said,  is  that  in  consideration  of  forbearance 
for  one  year  the  defendants  agreed  to  pay  interest  on  the 
principal  debt  at  the  rate  of  ten  per  cent  for  one  year.  The 
giving  of  notes  for  the  interest  can  make  no  substantial  dif- 
ference in  the  construction  of  the  contract.  They  were 
merely  evidence  dehors  the  contract  that  it  contained  such  an 
agreement,  and  the  notes  were  merely  for  convenience.  It 
was  a  very  different  contract  than  the  supposed  five  year  note. 
It  was  rather  as  if  a  note  was  given  for  one  year,  with  interest 
at  ten  per  cent,  for  one  year,  or  ^*per  annum'*  literally, 
as  usually  written.  It  is  not  doubted  that  upon  such  a  note 
judgment  could  be  had  for  interest  at  ten  per  cent,  after 
due,  under  the  second  section  of  the  act  referred  to.  At 
one  time  it  was  held  otherwise  in  this  court,  but  now  the 
statement  made  is  undoubtedly  the  law.  We  think  this 
was  an  agreement  for  forbearance  not  for  one  year  only, 
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but  generallji  for  which  the  defendants  agreed  to  pay  tea 
per  ceDt.  interest;  for  the  time  for  which  that  rate  is  to  be 
paidy  is  not  limited  in  the  contract  to  one  year  only,  and  is 
therefore  within  the  first  section  of  the  act,  and  judgment 
should  be  rendered  on  it  according  to  the  second  section. 

But  should  there  be  an  order  for  sale  under  the'mortgage 
for  the  amount  found  due,  according  to  our  views  of  the 
agreement?  The  mortgage  does  not  secure  the  perform- 
ance of  the  agreement,  but  of  the  notes  named  in  it. 
Nothing  was  said  in  the  argument  on  this  subject,  as  the 
defendants  are  abuudantly  responsible.  This  question  stands 
upon  entirely  different  grounds.  The  agreement  is  incor- 
porated in  the  petition,  and  judgment  and  order  for  sale  is 
asked  for  the  amount  found  to  be  due  under  it.  The  agree- 
ment is  to  forbear  foreclosing  the  mortgage,  and  it  is  the 
notes  and  mortgage  the  payment  of  which  is  extended.  The 
contract  contains  no  assumption  of  the  debt,  but  merely 
recites  that  Mueller  &  Gogreve  had  assumed  it  in  their  pur- 
chase, and  it  then  bore  but  six  per  cent,  interest. 

There  is  nothing  in  the  contract,  or  in  the  conduct  of  the 
parties,  that  authorizes  us  to  charge  the  excess  of  fbur  per 
cent,  as  a  lien  on  the  real  estate. 

The  plaintiff  asks  a  personal  judgment  against  the  de« 
fendants  in  addition  to  the  prayer  for  an  order  for  sale. 

Motion  for  a  new  trial  overruled,  and  judgment  may  be 
taken  accordingly. 


Mathugh  v.  Rosenthal. 

Geo.  W.  Mayhugh  owned  a  houge  and  lot  in  Cincinnati^  January  1,  1856, 
when  he  left  his  wife  and  children  in  Cincinnati,  and  departed  from  the 
State  of  Ohio,  and  was  not  heard  of  from  Fehruary  15,  1859,  to  October 
15,  1868,  when  he  returned  home.  On  the  8th  day  of  Fehruary,  1867, 
when  ho  had  been  absent  and  unheard  of  for  eight  years,  his  wife  and 
children  conveyed  the  house  and  lot  in  Cincinnati  in  exchange  for  a 
farm  in  the  country. 

Htldy  in  a  suit  by  Mayhugh  to  recover  the  house  and  lot,  that  although  hia 
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absence,  unheard  from,  for  more  than  seren  years  was  a  ground  for  pre- 
suming his  death,  yet  that  presumption  waB  only  prima  facie  evidence 
of  his  death,  and  was  rebutted  by  his  return,  and  that  the  deed  of  his 
wife  and  children  was  void. 
tJpoh  the  presumption  arising  from  the  seven  years'  absence,  unheard  of, 
the  court  of  probate  might  have  granted  letters  of  administration  of 
May b  ugh' B  estate  and  ordered  a  sale  of  his  real  property  as  of  a  de- 
ceased person,  but  his  title  could  not  be  a£fected  without  legal  proceed- 
ings. 

TLe  finding,  on  which  the  judgment  of  the  court  below 
was  founded,  was  as  follows,  viz : 

1.  That  Geo.  W.  Mayhugh,  the  plaintiff  in  case  No.  24,037, 
was  the  owner  in  fee  simple  of  the  premises  in  question  at 
the  date  of  his  departure  from  the  State  of  Ohio,  prior  to 
January  1,  1856,  and  at  the  date  of  the  reception  of  the 
last  information  from  him,  prior  to  his  return  therefrom, 
which  last  information  was  received  at  a  date  not  later  than 
February  15, 1859 ;  that  said  Geo.  "W".  Mayhugh  never  made 
any  conveyance  of  said  premises  subsequent  thereto. 

2.  That  the  defendants  in  No.  24,011,  Clarissa  A.  May- 
hugh, Benj.  T.  Mayhugh,  and  Chas.  Mayhugh,  on  or  about 
the  8th  February,  1867,  united  in  a  deed  of  conveyance 
of  said  property  to  Jno.  C.  Robinson,  plaintiff.  The  deed 
drafted  by  counsel,  who  represented  both  parties,  described 
them  as  the  owners  thereof,  the  said  Clarissa  A.  May- 
hew  as  the  widow,  and  said  Benjamin  and  Charles  as  the 
heirs  at  law  of  said  Geo.  W.  Mayhugh ;  said  Clarissa  .A, 
Mayhugh  stated  to  the  plaintiff,  Robinson,  that  her  said  hus- 
band had  been  absent  from  the  State  of  Ohio  more  than  ten 
years  and  unheard  of  more  than  seven  years,  and  that  he 
was  dead  and  she  believed  him  to  bo  dead.  Relying  upon 
these  statements,  said  Robinson  purchased  the  property  from 
said  Clarissa,  Benjamin,  and  Charles,  taking  a  deed  with 
covenants  of  seizin  and  general  warranty. 

8.  Said  Robinson  took  said  property  at  the  estimated 
value  of  67,000,  and  paid  therefor  as  follows :  Conveyance 
to  said  Clarissa  A.  Mayhugh,  at  the  request  of  said  Benja-^ 
men  and  Charles,  the  premises  described  in  the  petition, 
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situated  in  Colerain  townsbip,  subject  to  a  mortgage  of 
$4,600,  and  paying  to  her  in  cash  $1,600,  said  Clarissa  agree- 
ing to  pay  said  mortgage  of  $4,600.  8he  bought  personal 
property  from  Robinson  and  paid  $90  out  of  the  $1,600. 

4.  Said  Kobinson  expended  $460  in  necessary  and  lasting 
improvements  upon  said  Eichmond  street  property,  and  sold 
the  same  to  S.  Bosenthal  for  $6,400,  who  was  put  into  pos- 
session on  or  about  the day  of ,  1867,  and  has 

been  in  possession  ever  since. 

5.  Said  Richmond  street  premises  were  worth  a  rental  of 
$450  per  annum. 

6.  On  or  about  October  15,  1868,  Geo.  "W.  Mayhugh  re- 
turned to  Ohio,  and  subsequently  instituted  suit  24,037.  He 
was  ignorant  of  the  sale  until  his  return. 

7.  Said  Geo.  "W.  Mayhugh  left  no  other  property  in  the 
hands  of  his  wife  than  the  premises  in  question,  and  made 
no  other  provision  for  her  support  or  that  of  his  children, 
who  were,  at  the  time  of  his  departure,  aged  respectively 
ten  and  twelve,  excepting  some  remittances,  the  last  of 
which  was  in  a  letter  dated  at  Maysville,  January  15, 1859, 
and  postmarked  February  12, 1859. 

Since  the  return  of  said  Mayhugh  he  has  not  lived  or  co- 
habited with  his  wife,  nor  visited  her.  He  has  done  or  suf- 
fered no  act  ratifying  the  sale  of  the  lot  on  Richmond  street, 
nor  taken  the  possession  of  said  property  in  Colerain  town- 
ship, nor  done  or  sufiered  any  act  ratifying  the  possession 
of  his  wife  and  children  of  said  property.  I^o  part  of  the 
proceeds  of  the  sale  of  the  Richmond  street  property  has 
been  received  by  him.  Upon  this  agreed  statement  of  facts, 
the  court  at  Special  Term  rendered  a  judgment  for  defend- 
ant and  dismissed  the  petition,  to  reverse  which  judgment 
this  petition  in  error  was  tiled. 

C.  D.  CoffiUj  for  Mayhugh. 

McOuffey^  MorriU  ^  Strunkj  for  Rosenthal. 

Matthews^  Ramsey  ^  MaUhews^  for  Robinson. 
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Taft^  J.  The  main  queBtion  to  be  considered  on  this 
finding  is,  whether  Geo.  W.  Mayhugh,  by  seven  years'  ab- 
sence unheard  of,  lost  the  control  of  his  real  estate  in  Cin- 
cinnatiy  so  that  his  wife  and  children  couM  sell  and  transfer 
it  without  the  interposition  of  a  court.  Such  an  absence  was 
prima  facie  evidence  of  his  death.  Greenleaf  s  Ev.,  sees. 
83,  41.  Acting  upon  that  evidence,  the  wife  and  children . 
undertook  to  convey  the  title  of  his  real  estate ;  and  relying 
upon  that  evidence,  Bobinson  took  their  deed,  and  paid  a 
consideration  for  it  by  the  transfer  to  them  of  a  farm.  If 
the  children  and  the  wife  had  applied  to  the  probate  court 
for  letters  of  administration  they  would  have  been  granted, 
and  an  order  of  sale  made  on  the  application  of  the  admin- 
istrator would  have  been  valid  by  the  judgment  of  the  court, 
and  would  probably  have  been  conclusive  as  to  the  title 
conveyed.    Newman  v.  JenkinSj  10  Pick.  515,  516. 

But,  without  any  action  of  the  dourt,  it  seems  to  a  ma- 
jority of  the  court  that  the  title  remained  in  Mr.  Mayhugh, 
and  could  not  be  taken  or  conveyed  away  from  him  by  his 
wife  or  his  children.  The  prima  facie  evidence  of  his  death 
disappeared  on  his  return  alive  to  his  home  in  Cincinnati. 
The  presumption  of  death,  arising  from  seven  years'  ab- 
sence unheard  of,  is  not  absolute  but  prima  facie  only.  Wo 
find  nothing  in  the  text  books  or in*the  reports  to  sustain  a* 
stronger  presumption  than  that. 

Our  attention  has  been  called  to  the  statement  of  a  case 
which  has  recently  arisen  in  Massachusetts,  contained  in  an 
opinion  of  Mr.  U.  N.  Sheldon,  published  in  the  October 
number  of  the  American  Law  Register,  609,  whore,  after  an 
absence  of  the  husband,  unheard  of,  for  more  than  seven 
years,  the  wife  married  again  and  lived  with  the  second 
husband  until  he  died.  The  heirs  of  the  second  husband  and 
the  widow  by  mutual  agreement  settled  the  estate,  assigning 
to  her  a  portion  of  the  property,  and  executing  deeds  mu- 
tually to  each  other.  After  all  this  the  first  husband  re- 
turned. The  heirs  of  the  second  husband  sought  to  set 
adde  the  arrangement  they  had  made  with  the  widow,  on 
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the  ground  that  she  was  not  the  legal  wife  of  the  second 
husband. 

Mr.  Sheldon  regards  the  arrangement  as  a  fair  compro- 
mise, and  as  sucl^^to  be  upheld.  Nor  does  he  think  that  the 
court  would  consider  the  validity  of  the  marriage  after  the 
decease  of  the  parties  to  it.  This  principle  has  been  acted 
upon  in  several  cases.  Campbell  v.  Corley^  21  L.  J.  Mat. 
Cas.  60 ;  Crapsey  v.  MeKinneyj  30  Barb.  47 ;  While  v.  Lowe^ 
1  Redf.  Sur.  K.  876,  and  several  other  cases  to  the  same 
effect.  We  think  that  the  opinion  of  Mr.  Sheldon,  as  ex- 
pressed in  the  article  referred  to,  would  be  found  to  be  cor- 
rect if  it  should  come  to  a  judicial  decision.  But  it  woald 
not  be  an  authority  in  this  case,  in  which  both  husband 
and  wife  were  living,  and  in  which  there  is  not  the  feature 
of  a  compromise  of  doubtful  rights. 

We  can  find  no  principle  or  precedent  on  which  to  sus- 
tain the  validity  of  the  sale  and  transfer  of  the  real  prop- 
perty  of  Mayhugh  in  his  lifetime,  without  his  conaent  or 
the  interposition  of  a  court. 

The  plaintiff,  Mayhugh,  is  entitled  to  a  judgment  for  the 
property,  subject,  however,  to  the  right  of  Robinson,  or  the 
defendant,  Hosenthal,  to  the  benefit  of  the  occupying  claim- 
ants' law,  in  regard  to  the  permanent  improvements  which 
have  been  put  upon  the  premises  by  Robinson  or  Rosenthal. 

Robinson,  who  purchased  the  property,  and  paid  the  con- 
sideration, partly  in  money  and  partly  by  the  conveyance 
of  a  farm,  has  brought  a  suit  against  the  sons  and  wife 
of  Mayhugh,  the  plaintiff*,  and  against  Mayhugh,  himself, 
for  relief  in  respect  to  the  consideration  paid  by  him  for 
liie  property  in  question. 

As  the  last-mentioned  case  is  not  before  us,  we  can  not 
now  decide  what  relief  can  be  granted  upon  his  petition. 

The  pendency  of  that  case,  however,  furnishes  no  reason 
why  the  plaintiff  in  the  present  case  should  not  recover  his 
property.  On  the  contrary,  the  final  judgment  in  this  case 
will  furnish  a  basis  of  adjudication  in  that. 
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Judgment  will  be  entered  in  favor  of  the  plaintiff  as 
already  indicated. 

Stoeer,  J.,  dissentiente. 

These  actions,  by  consent  of  parties,  have  been  tried  npon 
the  same  evidence,  and  as  they  involve  a  common  principle, 
they  should  be  together  determined  upon  the  facts  submit- 
ted to  the  court. 

The  testimony,  as  well  as  the  admissions  of  the  parlies, 
are  not  in  conflict,  but,  on  the  contrary,  leave  us  in  no 
doubt  of  the  existence  of  these  prominent  facts: 

Mrst.  That  Mayhugh  was  living  with  his  wife  and  chil- 
dren in  Cincinnati  in  the  autumn  of  the  year  1856,  and  that 
he  owned,  in  fee  simple,  a  dwelling  house  and  lot  of  the 
value  of  $5,000,  which  was  occupied  as  the  family  mansion. 

Second.  Late  in  that  year,  and  without  any  apparent 
cause,  the  husband  left  the  city,  providing  no  means  for 
the  support  of  his  wife  and  children,  other  than  the  rental 
of  the  house  in  which  they  lived. 

Third.  On  the  1st  day  of  March,  1859,  a  letter  was  re- 
ceived by  Mrs.  Mayhugh  from  her  husband,  inclosing  a 
small  remittance.  This  letter  purported  to  be  written  from 
Marysville,  California. 

Fourth.  From  that  time  until  1868,  when  Mayhugh  made 
his  appearance  in  Cincinnati,  he  had  not  been  heard  from  by 
his  wife  or  any  one  of  his  children,  though  they  had  mean- 
while made  every  inquiry  for  his  residence,  and  had  written 
to  the  place  from  which  he  had  dated  his  letter,  but  no  in- 
formation concerning  him  could  be  obtained.  In  the  in- 
terim, Mrs.  Mayhugh  supported  herself,  educated  her  sons, 
and  provided  their  living  from  the  rents  of  the  house,  aided 
by  her  needle  work. 

Fifth.  In  the  month  of  February,  1867,  more  than  seven 
years  after  the  husband  had  been  heard  from  by  the  wife  or 
her  children,  and  supposing  him  to  be  dead,  it  was  proposed 
by  Mrs.  Mayhugh  aad  her  children,  one  of  whom  had  ar- 
rived at  his  majority,  and  the  Other  would  soon  be  of  full 
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age,  to  exchange  the  house  and  lot  with  Kohinson  for  a  farm 
in  the  country.  This  negotiation  ended  in  a  transfer,  by 
Mrs.  Mayhugh  and  her  sons,  of  the  Cincinnati  property  to 
Robinson,  and  a  conveyance  by  him  to  them  of  the  country 
property. 

Sixth.  The  terms  of  the  e:!:change  were  upon  a  valuation 
of  $7,000  for  the  city  property,  and  |10,000  for  the  farm,  a 
mortgage  then  resting  upon  the  latter  for  $4,600,  to  be  paid 
by  the  grantees — Robinson  agreeing  to  pay  $1,600  in  cash, 
to  make  the  exchange  equal.  That  sum  was  paid  accord- 
ingly, and  possession  taken  by  Robinson  of  the  house  and 
]ot  in  the  city,  and  by  Mrs.  Mayhugh  and  her  children  of 
the  farm. 

The  contract  seems  to  have  been  fairly  made,  and  the  ex- 
change mutually  beneficial  to  the  parties.  Deeds  with  war- 
ranty were  reciprocally  executed,  delivered,  and  recorded. 

After  this  agreement  had  been  made,  a  year  and  more  in- 
tervened when  the  husband  returned  to  Cincinnati,  but  has 
not  since  resided  with  his  family.  He  now  brings  his  actiou 
to  regain  the  possession  of  the  city  property  from  the  de- 
fendant, Rosenthal,  who  had  in  good  faith  purchased  it  from 
Robinson  and  paid  the*  purchase  money.  This  is  the  suit 
already  referred  to,  which  we  are  to  determine,  with  the 
other  brought  by  Robinson  against  Mayhugh,  in  which  Mrs. 
Mayhugh,  her  children,  and  Rosenthal  are  joined  as  parties. 
The  object  of  this  last  suit  is  to  obtain  all  the  equitable  re- 
lief that  should  be  granted,  either  by  the  abrogation  of  the 
exchange  referred  to,  by  restoring,  if  the  court  should  so 
determine,  the  city  property  to  the  husband,  and  the  farm  to 
Robinson,  leaving  him  to  make  good  his  covenants  to  Ro- 
senthal. 

The  questions  which  arise  for  decision  on  these  facts  are 
alike  interesting  and  novel. 

Before  the  passage  of  the  statute  of  1  Jas.  II.,  chap.  1, 
sec.  2,  relative  to  leases  for  life,  and  that  of  19  Car.  EL,  chap. 
6,  relative  to  bigamy,  there  was  no  settled  rule  as  to  the  period 
of  time  that  should  elapse  before  the  presumption  of  death 
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could  be  allowed.  By  the  civil  law  the  limitation  was  one 
hundred  years,  in  case  of  absent  persons ;  ^^  quia  id  finis  vUce 
longcm  hominis  est;"  and  Swinburne,  in  pt.  6,  p.  445,  of  his 
work  on  "Wills,  tells  us  the  views  of  writers  on  the  con- 
tinent were  conflicting — some  claiming  seventy  years,  the 
^Hhree  score  and  ten"  of  the  Psalmist;  others  still  contend- 
ing a  century  must  have  first  expired.  Subsequently,  we  find 
the  established  term  was  deemed  to  be  unreasonably  long, 
and  became  shortened  by  custom  and  statute,  until  the  pe- 
riod of  three,  five,  seven,  nine,  and  ten  years  was  adopted  in 
various  countries.    Ungle  v.  Emmetj  4  Bradford,  119. 

An  inroad  was  thus  made  upon  the  ancient  doctrine,  by 
the  statutes  referred  to,  which  fixed  the  period  of  absence  in 
both  cases  to  seven  years,  enabling  the  husband  or  wife,  who 
came  within  the  provisions  of  the  law,  to  marry  again  after 
the  period  referred  to,  if  no  knowledge  of  the  death  or  life 
of  either  existed,  and  so  of  the  right  of  the  lessee  for  life, 
if  the  same  fact  appeared.  This  is  now  the  established  law 
in  England. 

Thus,  "  where  there  is  proof  of  a  party's  continuous  un- 
explained absence,  and  the  non-receipt  of  intelligence  con- 
cerning him  in  such  cases,  after  the  lapse  of  seven  years, 
the  presumption  of  life  ceases,  and  the  burden  of  proof  de- 
volves on  the  other  party."    Taylor  on  Ev.,  sec.  157. 

This  period,  the  same  author  tells  us,  was  inserted  in  the 
statutes  referred  to  upon  great  deliberation,  and  has  since 
been  adopted  by  analogy  in  other  cases.  A  review  of  the 
decisions  in  the  English  courts  upon  the  point  would  oc- 
cupy too  much  space  in  our  opinion,  and  we  need  not  quote 
them  at  length,  as  they  are  all  in  harmony  with  each  other. 

We  may,  however,  select  a  few.  In  Doe  v.  Jesson^  6  East, 
80,  Lord  EUenborough  said:  "  The  presumption  of  the  dura- 
tion of  life,  with  respect  to  persons  of  whom  no  account  can 
be  given,  ends  at  the  expiration  of  seven  years  from  the  time 
when  they  were  last  known  to  be  living."  And  so  in  Hope- 
well V.  De  FinnUy  2  Campbell,  113,  the  same  judge  holds 
that  "a  woman  pleading  coverture  was  bound  to  prove  her 
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husband  was  Uving  withia  seven  years  next  preceding  her 
plea.'' 

The  same  decision  was  made  in  Doe  ex  dem.j  Loyd  y.  Du- 
kiTij  4  Bam.  &  Aid.  434,  and  6  Barn.  &  Aid.  86.  See  also 
1  Williams  on  Executors,  274. 

This  is  the  rule,  also,  so  &r  as  we  can  ascertain  it,  which 
prevails  in  the  courts  of  the  United  States. 

In  McCarter  v.  Camels  1  Barb.  Ch.  46,  Chancellor  Wal- 
worth reviews  the  cases,  and  has  no  hesitation  in  adopting 
the  limitation  of  seven  years.  See  also  the  ViQe-C^ancel* 
lor's  opinion,  in  Oppenheimer  v.  Wolfj  S  Sandf.  678,  where 
the  loss  of  the  steamship  President  and  her  passengers 
was  presumed,  and  the  same  limitation  of  time  clearly 
stated  to  authorize  the  presumption.  See  also  JEngle  v. 
Hmmetf  already  quoted,  in  which  there  is  furnished  us  a 
most  thorough  investigation  into  the  reason  and  propriety 
of  the  rule. 

The  same  limitation  is  adopted  in  the  Supreme  Court  of 
Massachusetts,  in  Newman  v.  Jenkins^  10  Pick.  516. 

And  the  question  hft  been  authoritatively  adjudjicated  by 
the  Supreme  Court;  of  Ohio,  in  Rice  v.  Lumieyy  10  Ohio  St. 
696,  where  it  is  said  ^'  if  a  man  leaves  his  house  or  usual 
place  of  residence  and  goes  to  pi^rts  unknown,  and  is  not 
heard  of  or  known  to  be  living  for  the  period  of  seven  y eare^ 
the  legal  presumption  arises  that  he  is  dead."  This  would 
seem  to  be  the  same  language  used  by  Chief  Justice  Shaw, 
in  Larinfa  AdutCr  v.  Steiman^  1  Met  204,  where  he  ably  dis- 
cusses the  doctrine.    See  also  1  Greenl.  on  Ev.,  sec.  47. 

If,  therefore,  I  have  correctly  stated  the  legal  proposition, 
I  may  ask  what  was  the  condition  of  the  parties  when  the 
deeds  of  exchange  were  made  between  them? 

It  is  evident  the  term  required  to  ndse  the  presumption 
of  death  had  fully  transpired,  and  the  most  perfect  good 
fidth  attended  the  entire  transaction  from  its  commence- 
ment to  its  final  consummation. 

Mrs.  Mayhugh  might  have  applied  for  her  dower,  making 
her  children,  the  only  heirs  of  her  husband,  parties  to  the 
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action ;  she  might  have  taken  oiit  letters  of  administration 
and  obtained  an  order  to  sell  the  estate;  she  conld  have 
sought,  and  might  have  been  granted,  a  divorce  on  the 
ground  of  the  willful  absetice  of  her  husband.  She  was 
absolved  from  her  existing  marital  engagement  so  far  as 
to  authorize  a  second  marriage,  and  would  have  been  pro- 
tected from  all  the  penalties  of  bigamy.  If  she  had  been 
divorced,  alimony  would  have  been  allowed  her,  equiv- 
alent, I  think,  to  the  full  value  of  the  property  her  husband 
owned.  Should  she  have  availed  herself  of  either  of  these 
privileges,  the  action  of  the  tribunal  which  secured  them 
would  have  been  final.  Having  jurisdiction  over  the  sub- 
ject, and  the  only  parties  who  in  contemplation  of  law  could 
object,  whatever  was  judicially  decreed,  the  proceedings 
could  not  have  been  collaterally  impeached  by  the  husband 
on  his  return  after  so  long  an  absence. 

The  doctrine  as  to  the  finality  of  the  probate  of  a  will 
is  discussed  with  great  ability  by  BuUer,  J.,  in  Allen  v. 
Dundas,  8  T.  B.  129,  where  it  was  held  by  that  eminent 
jurist,  sustained  by  his  colleagues,  Ashurst  and  Grose, 
''  that  a  probate,  as  long  as  it  remains  unrepealed,  can  not 
be  impeached  in  the  temporal  courts,  no  matter  whether 
the  will  probated  was  forged  or  not ;  and  all  acts  performed 
while  the  probate  is  unreversed  protect  the  executor  as 
well  as  those  who  receive  his  acquittance  for  debts  due  the 
testator."  This  case  was  decided  in  1789,  but  previously, 
as  early  as  1749,  Lord  Chancellor  Hardwicke  had  affirmed 
the  same  principle  in  Barnsby  v.  Powell^  1  Ves.  287. 

See  also  Williams  on  Executors,  451  to  462 ;  Westcott  v. 
Cadyy  5  Johns.  Ch.  348 ;  and  the  opinion  of  Ch.  J.  Shaw, 
in  Lorinfs  AdmVs  v.  Utieman  et  al,^  1  Met.  244,  already  re- 
ferred to.  Our  own  courts  have  recognized  that  the  principle 
applicable  to  the  judgments  and  decrees  of  every  tribunal 
competent  to  adjudicate  the  subject  matter,  extends  equally 
to  the  granting  letters  of  administration,  or  permitting 
probate  of  a  will.    Ex^rs  of  Bigelow  v.  Bigelom,  4  Ohio, 
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138 ;  Bayless  v.  Bayleas,  8  Ohio,  239 ;  Hall  v.  Ashby,  9  Ohio, 
96.  To  the  same  point  is  the  ruling  in  Rayland  v.  Greeny 
14  S.  &  M.  194. 

If,  then,  so  far  as  the  wife  was  concerned,  her  acts  con- 
firmed by  a  competent  court,  would  confer  title  upon  a 
purchaser,  and  protect  her  from  personal  liability,  what 
was  the  position  of  the  husband  after  his  return  ?  Could 
he  demand,  as  a  matter  of  course,  his  marital  rights,  or  be 
restored  to  the  possession  of  what  was  once  his  estate  ? 

"When  actual  evidence  of  death  exists,  there  is  no  diffi- 
culty in  permitting  those  upon  whom  the  estate  falls  to 
exercise  their  legal  rights.  But  there  are  many  cases 
where  such  testimony  can  not  be  had  to  establish  what  one 
may  well  believe  is  true,  while  there  is  yet  wanting  the 
positive  assurance  to  justify  it,  and  from  the  very  nature 
of  the  fact  to  be  proved,  no  other  or  better  evidence  than 
presumption  can  be  obtained.  Such  especially  is  that 
which  we  may  infer  from  a  long  unexplained  absence,  im- 
plying as  it  must  either  death  or  permanent  abandonment. 
If  no  limit  was,  therefore,  fixed  to  authorize  this  natural 
conclusion,  there  would  be  no  settlement  of  estates  ;  the 
heir  might  be  indefinitely  postponed ;  the  widow  be  re- 
quired to  live  upon  ^'  hope  deferred,"  until  the  ancient 
rule  of  the  lapse  of  a  century  shall  have  intervened,  thus 
ignoring  the  rights  of  parties  until  new  generations  have 
appeared  to  represent  the  estate,  when  it  would  be  difficult 
to  say  where  it  was  vested  meanwhile — in  the  dead  or  the 
living,  or  was  really  "  in  nubibus,^^ 

To  remedy  such  a  state  of  things,  and  establish  a  rule 
which  changes  the  presumptive  into  the  actual,  we  are  per- 
mitted to  hold,  after  the  lapse  of  seven  years,  as  a  fact 
proved,  that  a  person  is  dead  who  has  not  in  the  interval  been 
heard  from  by  his  family,  no  matter  whether  he  has  absented 
himself  in  foreign  lands  or  beyond  the  Rocky  Mountains. 
/  The  object  of  this  new  established  canon  in  the  law  of 
/evidence  is  to  regard  the  fact  as  actually  proved  after  the 
\limitation  has  been  reached ;  and  after  a  diligent  examina- 
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tion  of  the  cases,  I  can  find  no  instance  where  the  owner 
of  an  estate  has  been  allowed  to  resume  his  possession, 
after  the  presumption  of  his  death  legally  exists,  if  the  heir 
or  the  widow,  acting  upon  that  presumption,  have  asserted 
their  relative  rights  and  conveyed  away  the  estate. 

When  the  strongest  presumption  of  death  exists,  the 
mere  possibility  of  life  is  not  to  be  taken  into  the  account; 
there  can  be  no  legal  resurrection. 

This  view  of  the  law  is  but  the  application  of  the  same 
principle  where  the  existence  of  grants  is  presumed;  on 
which  statutes  of  limitation  are  enacted,  guilt  or  innocence 
in  criminal  cases  inferred,  the  adjudications  of  courts  sus- 
tained their  findings  upon  the  subject  matter  before  them, 
implying  ex  necessitatey  "  Omnia  bene  et  rite  sunt  acta" 

All  the  parties  to  this  controversy  are  now  before  us,  and 
it  is  our  duty,  in  administering  their  several  equities,  so  to 
determine  that  there  shall  be  no  failure  of  justice,  no 
wrong  done  to  any.  » 

We  may  assume  "  in  limine "  that  there  was,  on  the  part 
of  the  husband,  a  virtual  abandonment  of  his  family. 
There  was  no  excuse,  no  palliation  for  his  conduct  during 
his  long  absence.  He  could  at  any  time  have  communi- 
cated with  his  wife,  at  least  by  letter,  as  the  mails  were 
regularly  carried  from  the  Pacific  coast  to  every  part  of 
the  United  States.  He  knew  what  slender  means  were 
provided  for  the  maintenance  of  those  he  was  morally  and 
legally  bound  to  support.  Above  aU,  he  knew  that  the 
care  of  his  sons,  growing  up  to  manhood,  rested  entirely 
with  the  mother.  The  father  was  willing  no  longer  to  aid 
in  the  discharge  of  so  responsible  a  duty,  but,  on  the  con- 
trary, in  all  the  responsibilities  of  a  parent,  he  was  estranged 
from  those  he  was  under  the  most  solemn  obligations  to 
honor  and  protect. 

K  he  had  refused  or  neglected  to  provide  for  the  sup- 
port of  his  family,  and  his  personal  liability  could  not  be 
reached  in  conseqaence  of  his  absence,  there  must  be  some 
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remedy  for  those  he  had  abandoned,  by  which  his  property 
could  be  substitated  for  his  person. 

Mrs.  Mayhugh  being  the  only  parent  to  whom  the  eons 
could  look  for  support,  neither  they  nor  their  mother  could 
be  required  to  pay  taxes,  insurance,  or  repairs  from  the 
small  rental  of  the  property,  and  thus  become  the  mere 
servants  of  the  husband  and  father ;  or  to  uphold  his  estate, 
at  the  sacrifice  of  the  mother's  health  from  hard  work,  or' 
the  every-day  toil  of  her  sons,  so  that  when  the  father 
should  return,  whether  at  the  end  of  seven  or  twenty  years, 
he  might  enter  upon  the  possession  and  compel  an  account 
of  the  rents. 

I  can  not  admit  such  a  result,  when  we  are  bound  so  to 
administer  the  law  that  the  husband's  estate  shall  be 
charged  with  the  maintenance  of  his  wife  and  children, 
and  the  education  of  the  latter  also. 

I  am  satisfied  Mrs.  Mayhugh  might,  after  the  presump^ 
tion  of  her  husband's  death  had  legally  attached,  with  the 
aid  of  her  sons,  have  raised  money  by  a  mortgage  upon  his 
estate,  and  appropriated  it  to  the  purposes  I  have  indicated. 
If  she  was  then  a  femme  sdCj  she  was  competent  to  con- 
tract, and  a  repentant  returning  husband  could  not  com- 
plain that  she  and  his  children  had  done  that  indirectly 
which  he  wjw  obliged  to  do  directly.  Before  he  could  re- 
claim his  property,  he  ought  to  discharge  the  incumbrance 
created  for  the  special  purpose  of  efiecting  the  object  he 
was  by  every  principle  of  justice,  every  duty  devolving  on 
him  as  a  husfoan  d  and  a  father,  bound  to  have  performed,  an  d 
which,  if  performed,  would  have  secured  his  estate  from 
embarri^ssment,  and  those  who  were  so  near  to  him  from 
mortification,  as  well  as  the  sense  of  dependence.  When- 
ever a  wife  is  driven  from  her  husband's  house  by  his 
brutal  conduct,  whether  by  actual  violence  or  such  be- 
havior on  his  part,  morally  speaking,  as  essentially  defeats 
the  marriage  relation,  or  if  the  husband  voluntarily  leave 
the  family  domicile,  neglecting  to  provide  for  the  support 
of  his  household,  he  virtually  gives  a  credit  to  those  who 
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have  a  claim  upon  him  as  a  hasband  and  father,  which  ia 
every  proper  case  will  be  charged  upon  him  or  his  estate, 
should  he  have  abandoned  his  home.  This  liability  can 
not  be  denied  by  him  npon  whom  it  legally  rests,  if  it  is 
sought  to  be  enforced  by  a  stranger  who  may  have  fur- 
nished to  the  wife  and  children  the  means  of  their  sup- 
port, or  by  their  direct  application,  if  made  for  relief,  by 
charging  the  husband's  property. 

This  general  principle  may  well  authorize  that  to  be 
done  which  was  done  in  the  case  before  us. 

This  view  is  in  harmony  with  the  doctrine  settled  by  the 
judges  in  Wayland's  case,  early  in  the  reign  of  Henry  IV., 
which  is  largely  quoted  by  Lord  Coke  in  his  Commenta- 
ries, vol.  1,  sec.  200,  p.  182  i,  tit.  Villeinage.  There  it  was 
held,  when  the  husband  abjured  the  realm,  was  banished^ 
or  went  voluntarily  into  exile,  his  wife  became  a  feme 
3ole^  the  baron  being  regarded  as  civilly  dead.  Chancel- 
lor Kent  quotes  this  decision,  with  the  annotations  of  Coke, 
without  objection,  and  refers  to  the  more  modern  rulings 
of  the  English  courts  on  the  same  point,  as  that  of  Deerly 
V.  Duchess  of  Mazarine^  1  Salk.  116,  and  Lord  Raymond, 
147 ;  Walford  v.  Duchess  of  Piennej  2  Esp.  N.  P.  554 ;  De 
GaiUon  v.  L^AigUj  1  B.  &  P.  857;  Kay  v.  Duchess  of 
Pienney  ^  Camp.  123. 

How  far  the  American  courts  have  sustained  the  princi- 
ple we  may  readily  learn  from  the  cases  to  which  we  now 
refer.  The  Supreme  Court  of  Massachusetts,  in  Oregory 
V.  Paul  J  ExWy  15  Mass.  81,  in  an  elaborate  opinion  delivered 
by  a  most  able  judge  more  than  fifty  years  ago,  cited  Way- 
land's  case  with  approbation  and  applied  it  to  the  case  be- 
fore them.  This  was  where  a  husband  deserted  his  wife 
in  a  foreign  country,  and  she  afterward  maintaiaed  herself 
as  a  feme  sole^  in  the  United  States,  for  five  years,  and  she 
was  there  held  to  be  regarded  as  a  single  woman.  The 
judge— Putnam — stated  clearly  what  was  the  effect  of  exile, 
abjuration,  or  banishment: 

^^The  wife   might   claim    dower   as  a  widow.     She 
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might  alien  her  land  without  her  hnsband.  She  is  ex- 
cepted from  the  disabilities  of  coverture.  She  may  main- 
tain trespass,  sue  for  her  jointure,  make  her  will,  and  in 
all  other  things  act  as  if  her  husband  were  dead/' 

"  Miserable,  indeed,"  said  the  judge,  "  would  be  the  sit- 
uation of  those  unfortunate  women  whose  husbands  have 
renounced  their  society  and  country,  if  the  disabilities  of 
coverture  should  be  applied  to  them  while  thus  deserted." 

**  The  case  at  bar,"  continues  the  court,  "  comes  within 
the  spirit  of  the  rule  of  the  common  law,  founded  on 
reason  and  necessity  in  cases  of  exile  and  abjuration,  and 
the  wife  has  the  right  to  acquire  property  and  be  permitted 
to  sue  and  be  sued  as  a  feme  sole/' 

In  Abbott  V.  Bayley^  6  Pick.  89,  Chief  Justice  Parker 
pronounced  the  same  doctrine  in  a  case  very  similar. 

And  subsequently,  in  Gregory  v.  PiercCy  4  Met.  478,  Shaw^ 
C.  J.,  after  recapitulating  the  facts  in  the  case,  affirmed 
the  previous  rulings  of  the  court,  saying :  "  To  accomplish 
this  change  Id  the  civil  relations  of  the  wife,  the  husband's 
absence  must  be  absolute,  and  complete ;  it  must  be  a  vol- 
untary separation  from  and  abandonment  of  the  wife,  em- 
bracing both  the  fact  and  the  intent  of  the  husband  to 
renounce  de  facto,  and  as  far  as  he  can  do  it,  the  mari- 
tal relation,  and  leave  his  wife  to  act  as  a  feme  sole" 
Again  :  "  The  fact  of  desertion  by  a  husband  may  be  proved 
by  a  great  variety  of  circumstances  tending,  with  more  or 
less  probability,  to  that  conclusion;"  and  among  these  he 
included,  "  absence  for  a  long  time,  not  being  necessarily 
detained  by  his  occupation,  or  business,  or  otherwise." 

A  similar  conclusion  is  arrived  at  by  the  Supreme  Court 
of  South  Carolina,  in  Bean  v.  Morgan,  4t  McCord,  148,  who 
quote  with  approbation  the  rule  laid  down  by  Clancey,  in 
his  Rights  of  Married  Women,  pp.  7-18  :  "  If  the  husband 
depart  from  the  realm  for  the  purpose  of  residing  abroad, 
either  voluntarily  without  an  intention  of  returning,  or  is 
compelled  so  to  do  without  the  privilege  of  returning, 
such  absence  renders  the  wife  capable  of  contracting,  and 
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therefore  of  ability  to  sue  and  be  sued,  and  to  acquire  and 
dispose  of  property  as  if  she  were  sole" 

The  same  doctrine  was  admitted  very  fully  in  Chapman 
et  al,  V.  Lemon  et  ux.,  11  How.  Pr.  235. 

In  the  late  case  of  Osbom  v.  Nelson^  59  Barb.  87,  decided 
the  present  year,  the  Supreme  Court  of  New  York 
affirmed  the  rule  to  its  fullest  extent.  They  say:  *' The 
husband  did  not  go  beyond  the  limits  of  the  United  States, 
it  is  true,  but  he  went  to  California,  and  has  never  siuce 
returned  to  this  State  or  his  family,  and  this  is  equivalent 
to  abjuring  the  realm  by  the  husband,  at  common  law, 
so  as  to  enable  the  wife  to  sue  and  be  sued." 

On  the  same  principle,  the  case  of  Wagg  v.  Gibbons^  5 
Ohio  St.  580,  is  to  be  sustained. 

I  have  said  the  abandonment  by  the  husband,  if  it  neces- 
sitate the  same  result  as  would  follow  his  abjuration,  exile, 
or  banishment  at  common  law,  works  his  civil  death, 
and  the  separation  between  the  parties  is  complete.  .  See 
Hobinson  v.  Reynolds j  1  Vermont,  174,  where  the  cases 
upon  the  effect  of  what  the  law  terms  "  civil  death  "  are 
examined  and  reviewed. 

When  one  is  civilly  dead  he  is  unknown  to  the  law. 
His  will,  at  common  law,  could  be  probated,  his  property 
divided  among  his  heirs  or  devisees,  and  it  seems  legiti- 
mately to  follow  that  in  such  a  case  as  where  a  husband 
abandons  his  wife  and  children  to  -their  individual  risfhts 
and  obligations,  he  is  no  longer  to  be  recognized  in  his 
conjugal  and  paternal  relation. 

It  is  true  the  power  of  no  court  has  been  invoked  to  aid 
the  parties,  but  in  its  stead  an  exchange  of  property  was 
made  more  beneficial  to  all  concerned.  A  farm  in  the 
neighborhood  of  the  city  was  secured,  with  substantial  im- 
provements, containing  sufficient  land  for  tillage,  where  a 
comfortable  living  might  be  earned  from  its  cultivation. 
The  price  at  which  it  was  estimated  was  fair,  and  there  was 
an  immediate  change  of  possession  when  the  conveyances 
were  made.    In  fact,  the  city  property  has  merely  changed 
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its  nain&— its  value  is  not  practicallj  impaired — and  yet 
the  absent  husband,  with  all  his  delinquencies,  neglect,  and 
indifference  toward  his  family,  now  seeks  to  recover  the 
city  property,  without  the  grace  of  offering  to  release  the 
country  farm. 

Such  an  experiment,  if  successful,  would  ensure  to  him 
all  the  estate  he  left  when  he  abandoned  his  faumlj^  leaving 
them  to  indemnify  Bobinson  and  Rosenthal  on  their  cov- 
enants of  warranty,  while  the  farm  will  be  retained  by  the 
family,  for  which  no  consideration  has  been  given. 

It  IB  clear  the  wife  could  not  resist  her  liability  on  her 
covenants  on  the  ground  of  alleged  coverture,  as  she  would 
be  required,  in  such  a  case,  to  prove  her  husband  was  alive 
within  seven  years  preceding  his  return.  Sapewdl  v.  De 
Pinnaj  2  Camp.  118.  The  question  resolves  itself  at  last 
into  this :  Was  the  exchange  made  by  Mrs.  Mayhugh  and 
her  sons  void,  or  merely  voidable  ?  If  the  latter,  and  I 
think  no  more  can  be  claimed,  the  husband  must  place  the 
parties  who  claim  under  his  wife  and  children  in  statu  quo* 
He  can  not  be  benefited  at  the  expense  of  others  who  acted 
honestly  in  the  matter,  and  whose  rights,  to  the  fullest  ex- 
tent, we  are  bound  to  protect. 

This  view  of  the  case  does  no  iujustice.  The  wife  and 
children,  having  invested  the  fund  to  which  they  were 
equitably  entitled  for  their  support,  in  the  property,  still 
retained  for  their  benefit,  they  ought  not,  in  my  opinion,  to 
be  deprived  of  its  ownership  at  the  instance  of  the  hus- 
band, who  had  forfeited  all  claim  to  the  estate  by  inexcusa- 
ble absence,  I  should  say  voluntary  abandonment,  until  it 
might  have  been  presumed,  upon  the  soundest  principles  of 
evidence,  he  was  no  longer  alive. 

The  statute  of  limitations  will  run  in  Ohio  against  a  non- 
resident, when  no  other  ground  than  adverse  possession  in- 
tervenes, as  we  recognize  no  such  exception  as  absence 
<^  beyond  seas  "  to  save  the  bar,  and  may  we  not  ask  if  the 
spirit  of  that  rule  does  not  apply  in  its  highest  sense  in  a 
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case  like  this,  where  there  w(ts  not  only  occupationi  but 
a  legal  right  to  uphold  it  ? 

I  am  Balisfied)  from  a  careful  review  of  all  the  facts  con- 
nected with  this  case,  that  the  plaintiff,  George  Mayhugh, 
oaght  not,  either  in  law  or  in  equity,  to  be  permitted  to 
sustain  his  action,  and  we  should  therefore  give  jadgment 
for  the  defendant 


Ent  v.  Evans,  Lippincott  &  Cunningham, 

In  an  action  for  damages  for  aelling  without  authority  mon  pork  held  under 
the  fbUowing  contract,  tIz  : 

"  CiirciKKATi,  November  26, 1869. 
"  We  have  this  day  sold  Blaclcbum  Holmes  300  barrels  of  mess  pork 
(our  brand)  at  $31.50  per  barrel,  to  be  delivered  at  his  option,  he  pay- 
ing interest  at  the  rate  of  ten  per  cent,  per  annum.  Oommmission  on 
sale,  two  and  one-half.  Storage^  six  cents  per  barrel  per  month.  Mar- 
gin of  five  dollars  per  barrel,  to  be  paid  us  December  20,  1869.  Charges 
to  commence  from  date. 

[Signed,]         "  Etanb,  Lippikcott  &  Cuvnisghau." 

Defendants  aver,  as  a  fourth  defense,  "  that  they  sold  said  merchandise  to 
the  best  advantage,  and  that  they  had  the  right  under  their  contract 
with  said  Holmes,  by  virtue  of  the  custom  of  the  pork  trade  in  Cincin- 
nati, which  custom  was  well  known  to  the  said  Holmes  at  the  date  of  said 
transaction,  to  sell  said  merchandise  for  want  of  margin  thereon,  irre- 
spective of  the  orders  of  said  Holmes,  the  margin  having  been  exhausted 
at  and  before  said  sale,  and  said  Holmes  having  been  notified  to  renew 
said  margin,  and  having  failed  to  do  so  for  a.  reasonable  time. " 

Seldj  that  this  contract  contains  no  provision  for  a  renewal  of  the  margin, 
and  that  a  sale  made  after  a  demand  of  a  renewal  of  the  margin  without 
notice  to  the  plaintiff  of  the  time  and  place  of  sale,  was  not  authorized 
by  the  contract,  and  that  a  custom  of  the  pork  trade  in  Cincinnati  au- 
thorizing a  sale  under  such  circumstances,  without  such  notice,  would  be 
unreasonable  and  in  violation  of  law. 

Whether  such  a  sale  could  have  been  Justified  under  sack  a  custom,  if  the 
contract  had  contained  a  provision  for  the  renewi^  of  the  margin, 
queer ef 

StaUo  ^  KiUredgey  for  plaintiff. 

MaithewSf  Bamsey  j*  Mafthews^  for  defendants. 
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C.  B  Matthews  urged  the  following  points  on  behalf  of 
the  defendants : 

1.  That  the  pork  was  in  the  hands  of  these  defendants 
as  vendors  having  a  lien  upon  it  for  the  unpaid  purchase 
money  and  charges. 

2.  That  the  defendants  had  the  legal  right  to  sell  said  pork 
upon  the  default  of  Holmes. 

(a.)  The  vendor  of  personal  property,  where  no  credit  is 
given,  has  a  lien  for  the  price  upon  the  goods  so  long  as  they 
remain  in  the  vendor's  hands.  1  Parsons  on  Con.  626 ;  3 
lb.  256 ;  Benjamin  on  Sales,  596. 

(6.)  The  vendor's  lien  is  not  destroyed  by  an  agreement 
by  him  to  store  the  goods.     8  Parsons,  258. 

(c.)  If  the  vendee  refuse  to  comply  with  conditions  pre- 
cedent to  delivery,  the  seller  may  resell  them  and  hold  the 
buyer  responsible  for  any  deficit  in  price.  1  Parsons,  534  • 
Smith's  Manual  of  Com.  Law,  180;  Chitty  PL  813,  and 
notes ;  Ashbrook  v.  JERtSj  9  Ohio  St.  857 ;  5  Johns.  395 ;  2 
Kent's  Com.  604 ;  15  Wend.  493 ;  1  Sandf.  297 ;  1  E.  D. 
Smith,  590 ;  80  K*.  Y.  549 ;  49  Barb.  606 ;  84  lb.  801 ;  29 
lb.  815. 

8.  The  influence  ofcustom  upon  a  written  contract.  Chitty 
on  Contracts,  88,  note  A  and  cases  cited ;  2  Parsons,  638,  et 
seq,,  and  546;  9  Pick.  197;  4  Met.  464;  11  lb.  186;  9  lb. 
354;  16  K  T.  892;  1  Smith's  L.  Cases,  677,  and  notes;  5 
Ohio,  809 ;  16  lb.  513 ;  Leake  on  Contracts,  112  ;  6  N".  T.  64 ; 
1  Sup.  Court  Reporter,  94 ;  6  Hurl.  A  N.  617 ;  2  Disney,  482. 

Taft,  J.  This  suit  was  brought  to  recover  damages  from 
the  defendants,  for  selling  a  quantity  of  mess  pork  at  pri- 
vate sale  without  orders  and  without  notice  of  the  time  and 
place  of  sale  to  the  plaintiff',  who  was  the  owner.  The  con- 
tract upon  which  the  liability  arose  was  written  in  the  fol- 
lowing words,  viz : 

"  CiNcnmATi,  Nov.  26, 1869. 
"  We  have  this  day  sold  Blackburn  Holmes  800  barrels 
of  mess  pork  (our  brand)  at  $31.50  per  barrel,  to  be  deliv- 
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ered  at  his  optioD,  he  paying  interest  at  rate  of  ten  per 
cent,  per  annum ;  commiBsion  on  sale,  two  and  one-half; 
storage,  six  cents  per  barrel  per  month;  margin  of  five  dol- 
lars per  barrel,  to  be  paid  us  December  20, 1869.  Charges 
to  commence  from  date. 

[Signed,]  **  Evans,  Lippincott  &  Cunningham**' 

The  pork,  falling  in  the  market  rapidly,  was  sold  in  Feb- 
ruary, 1870,  at  considerable  loss.  Afterward,  the  market 
recovered,  and  hence  this  suit  for  damages  under  the  con- 
tract. 

The  answer  states  several  distinct  defenses.  The  fourth 
is  as  follows : 

**  That  the  defendants  sold  the  said  merchandise  to  the 
best  advantage  to  which  it  could  be  sold  at  the  dates  of  sales, 
and  that  they  had  the  right,  under  their  contract  with  said 
Holmes,  by  virtue  of  the  custom  of  the  pork  trade  in  Cin- 
cinnati, which  custom  was  well  known  to  said  Holmes  at 
the  date  of  said  transaction,  to  sell  said  merchandise  for 
want  of  margin  thereon,  irrespective  of  the  orders  of  said 
Holmes,  the  margin  having  been  exhausted  at  and  before 
said  sale,  and  said  Holmes  having  been  notified  to  renew 
said  margin,  and  having  failed  to  do  so  for  a  reasonable 
time." 

The  language  of  this  defense  implies  that  the  margin  of 
five  dollars  per  barrel  had  been  put  up  and  exhausted,  and 
that  the  defendants  sold  the  pork  for  want  of  an  additional 
deposit  as  margin ;  while  the  contract  seems  to  contemplate 
only  a  '^  margin  "  of  five  dollars  per  barrel,  to  be  paid  de- 
fendants December  20, 1869. 

The  case  would  stand  differently  if  it  had  been  averred 
that  the  original  five  dollars  per  barrel  had  not  been  ad- 
vanced December  20, 1869,  according  to  the  contract  But 
it  is  averred  that  the  usage  of  the  pork  trade  of  Cincinnati 
authorized  the  defendants  to  sell  in  default  by  plaintiffs  to 
receive  margin,  when  exhausted,  without  notice  to  the  plaint- 
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iff  of  the  time  and  place  of  sale.  The  plaintiff  claims  that 
Buch  a  usage  would  be  in  violation  of  law  and  invalid. 

The  contract  makes  no  express  provision  for  a  sale  with- 
out authority  from  the  plaintiff,  or  without  notice  to  the 
plaintiff;  and  no  such  authority  can  be  inferred,  unless  it  can 
be  done,  as  is  now  attempted,  by  showing  a  custom  of  trade  in 
Cincinnati.  Many  contracts  are  interpreted  by  the  castoms 
of  the  place  where  they  are  made.  But  there  are  some 
things  which  can  not  be  incorporated  in  a  written  contract 
by  custom  merely.  A  custom  must  be  reasonable.  It  is 
not  always  clear  what  will  be  regarded  as  a  reasonable  cus- 
tom by  the  courts.  But  there  have  been  recent  adjudica- 
tions limiting  the  operation  of  custom  in  explaining  or 
modifying  written  contracts  of  this  sort. 

A  mere  pledgee  of  personal  property,  held  to  secure  a 
debt,  can  not  sell  it  on  default  in  payment,  without  giving 
notice  of  time  and  place  of  sale.  This  principle  is  well 
established  by  judicial  decisions.  The  question  is,  whether 
the  relation  of  these  parties  is  that  of  pledgor  and  pledgee 
merely. 

The  most  recent,  as  well  as  the  most  important  case  we 
have  found  on  this  point,  is  that  of  Markham  v.  Jaudon^  41 
If.  Y.  235.  That  case  related  to  the  purchase  of  railroad 
stock  by  the  plaintiff,  who  had  paid  a  margin  of  ten  per 
cent,  upon  the  amount,  and  agreed  to  ^'  keep  it  good,"  to 
the  brokers  who  were  to  advance  the  ninety  per  cent,  and 
carry  the  stock  for  the  plaintiff  The  stock  fell,  and  the 
margin  was  exhausted.  The  brokers  notified  the  plaintiff, 
and  requested  him  to  make  good  his  margin,  which  he 
failed  to  do ;  and  hid  himself  to  avoid  service  of  notice  of 
the  time  and  place  of  sale.  The  sale  was  made  without 
such  notice,  at  a  loss  of  $5,000.  Soon  after,  the  stocks  rose 
in  the  market  to  the  former  price,  and  a  suit  was  brought 
against  the  brokers.  It  was  held  by  a  majority  of  the  court 
that  the  plaintiff  was  a  pledgor,  and  the  defendants  were 
pledgees ;  that  the  stock  was  the  property  of  the  plaintiff 
pledged  to  the  defendant  as  security  for  the  repayment  of 
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their  advances^  and  that  a  sale  by  them,  except  upon  judicial 
proceedings^  or  after  a  demand  of  repayment  of  the  advances 
and  commissions,  and  a  reasonable  personal  notice  to  him 
of  their  intention  to  make  snch  sale  in  case  of  default  in 
payment,  specifying  the  time  and  "place  of  sale,  was  a  wrong- 
ful conversion  by  them  of  the  property  of  the  plaintiff/ 

It  was  also  held,  that  evidence  of  a  usage  that  stock  so 
held  might  be  sold  without  notice  to  the  broker  whenever, 
by  the  fall  of  the  stock  in  the  market,  the  ^^  margin  '^  was 
exhausted,  was  inadmissible,  such  usage  being  in  direct 
variance  with  the  settled  rule  of  law  applicable  to  the 
case. 

This  was  a  case  of  great  importance  in  its  bearing  upon 
the  enormous  transactions  in  the  ITew  York  stock  market. 
In  that  case,  as  in  this,  there  was  no  express  authority 
given  in  the  contract  that  the  defendants  might  sell  vrithout 
notice,  if  the  margin  was  not  kept  good.  In  this  respect 
both  these  cases  differ  from  the  case  of  Patterson  v.  KeySy 
decided  by  this  court,  1  Superior  Court  Reporter,  94.  In  the 
last-mentioned  case,  there  was  express  power  given  to  sell, 
if  the  margin  was  not  kept  good.  In  that  case,  this  court 
held,  in  Special  and  General  Term,  that  the  broker  might  sell 
when  it  was  necessary  to  protect  himself,  after  notifying  the 
owner  of  the  property  to  advance  the  margin. 

In  the  case  of  Markham  v.  Jaudon,  there  was  an  express 
stipulation  on  the  part  of  the  pledgor,  to  '^  keep  the  margin 
good,''  which  is  wanting  in  the  contract  we  are  considering. 

The  defendants  aver  a  notice  to  the  plaintiff*  to  renew  said 
margin,  and  that  by  the  custom  of  the  pork  trade  in  Cin- 
cinnati they  were  authorized  to  sell  under  such  circum- 
stances, without  the  consent  of  the  plaintiff,  and  without 
notice  of  time  and  place  of  sale. 

Prior  to  the  decision  of  the  case  of  Markham  v.  Jaudon^ 
as  reported  in  41  N.  Y.  285,  the  question  involved  in  that 
case  had  been  decided  the  other  way  in  two  recent  cases,  in 
the  Supreme  Court  of  New  York,  viz :  in  Sterling  v.  Jaudon^ 
48  Barb.  459,  Ingraham  giving  the  opinion,  and  holding. 
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that  ^^  in  Buch  a  transaction  no  notice  was  necessary  of  the 
time  and  place  "  of  sale ;  and  in  Hanks  v.  Drakcy  49  Barb. 
186,  in  which  it  was  held,  ^^that,  under  such  an  agree- 
ment, the  notice  which  the  law  requires  in  the  case  of  the 
sale  of  pledged  stocky  as  security  for  the  payment  of  a  sum 
of  money  advanced  thereon,  is  not  required  in  such  a  case." 

It  is  also  to  be  mentioned,  that  in  Markham  v.  Jaudon^  41 
U.  T.  286,  there  were  two  strong  dissenting  opinions  which 
sustained  the  position  taken  by  the  Supreme  Court,  holding 
that  the  agreement  of  defendants  to  hold  or  carry  the  stock 
was  dependent  on  the  plaintiff  furnishing  them  with  the 
means  to  do  so,  and  that  when  the  plaintiff  failed  in  that 
respect  the  obligation  to  hold  the  stock  ceased,  and  the  right 
to  sell  was  complete — in  short,  that  the  relation  of  the  par- 
ties is  wholly  by  force  of  a  mutual  and  dependent  contract. 

They  further  held,  that  if  the  construction  of  the  con- 
tract was  doubtful,  the  evidence  of  the  usage  in  regard  to 
such  contracts,  prevailing  in  Wall  street,  was  competent  to 
show  the  true  interpretation  of  the  contract  as  understood 
by  both  parties. 

The  weight  of  authority,  at  present,  would  seem  to  be  in 
favor  of  the  conclusion  announced  by  the  majority  of  the 
court.  But  the  facts,  as  stated  in  this  fourth  defense,  do 
not  require  us  to  pass  upon  that  precise  question,  as  here  is 
no  express  provision  that  the  margin  of  five  dollars  shall  be 
kept  good  or  renewed ;  and  the  custom  in  the  present 
case  would  have  to  supply  not  only  the  want  of  an  express 
authority  to  sell  without  notice  of  time  and  place  of  sale, 
but  also  the  want  of  a  promise  to  reTiew  the  margin. 

This,  we  think,  is  going  too  far.  Without  committing 
ourselves,  therefore,  to  the  doctrine  of  the  majority  of  the 
court  in  Markham  v.  Jaudoriy  we  sustain  the  demurrer  to 
this  fourth  defense,  as  not  stating  facts  sufficient  to  bar  the 
action. 
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Raitein  v.  Enight. 

Hftmilton  and  Knight  were  acctutomed  to  accommodate  each  other  by  an 
exchange  of  checkf  or  notee.  Knight  gave  Hamilton,  who  wanted  to 
raise  money,  his  check  for  $1,210,  on  a  bank,  payable  to  the  order  of 
Hamilton,  and  at  the  same  time  took  from  Hamilton  a  like  check,  payable 
to  his  (Knight's)  order,  on  the  same  bank,  for  the  same  amount.  Hamil- 
ton transferred  Knight's  check  to  a  creditor  as  collateral  to  an  existing 
debt. 

Seldj  that  the  check  was  not  to  be  considered  as  accommodation  paper,  and 
that  H.'s  creditor  was  entitled  to  collect  the  check  from  Knight,  although 
Knight  had  not  transferred  or  brought  suit  on  the  check  which  he  had 
received  and  held  from  Hamilton. 

Peck  ^  Halsteady  for  plaintiff. 
H.  Snow^  for  defendant. 

Taft,  J.    This  was  au  action  to  recover  the  amount  of 

the  following  draft,  viz : 

"CiNCiNKATi,  December  81, 1869. 

*^E.  Einney  &  Co.,  pay  to  Jno.  E.  Hamilton,  or  order, 
twelve  hnndred  and  ten  dollars.         (Signed), 

"$1,210.  N.  S.  Knight." 

Indorsed:  ^^Jno.  E HamiltonJ* 

The  petition  alleges  that  payment  was  demanded  and  re- 
fused. It  also  alleged  that  the  consideration  of  the  check 
was  an  indebtedness  of  the  defendant  to  Hamilton,  which 
was  then  due,  and  equal  to  the  amount  of  the  said  check. 

The  answer  of  the  defendant  denies  that  there  was  any 
consideration  for  the  check,  and  avers  that  it  was  merely  for 
the  accommodation  of  Hamilton,  and  denies  the  indorse- 
ment by  Hamilton,  and  says  that  if  it  was  indorsed  it  was 
done  without  consideration,  and  that  the  transfer  by  the 
bank  to  Bankin,  the  plaintiff,  was  withoat  consideration 
also. 

The  case  was  submitted  to  the  judge  at  Special  Term,  who 
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foand  for  the  plaintiff  the  amount  of  the  check  with  in- 
terest. 

A  motion  was  made  for  a  new  trial,  which  has  been  re- 
served to  the  General  Term  on  an  agreed  statement  of  the 
evidence. 

It  was  in  evidence,  that  Hamilton  and  Enight,  one  of 
whom  resided  in  Covington  and  the  other  in  Cincinnati, 
often  assisted  each  other  financially  by  paper  like  that  on 
which  this  snit  is  founded.  A  little  time  was  gained  by  the 
transmission  across  the  river,  from  one  State  to  the  other. 
When  Hamilton  gave  to  Knight  a  draft  or  check  of  this 
kind,  he  took  one  of  like  amount  from  Knight,  and  vice 
versa.  Such  was  the  fact  in  the  present  case.  Knight  gave 
Hamilton  this  check  for  $1,210,  which  Hamilton  wished  to 
use,  and  was  to  provide  for  when  it  reached  E.  Kinney  k 
Co.,  on  whom  it  was  drawn,  in  Cincinnati.  But  at  the 
same  time  Knight  took  from  Hamilton  a  check,  on  the 
Fanners'  Bank  of  Kentucky,  for  the  same  amount,  which, 
in  their  testimony,  they  call  a  memorandum  check. 

It  seems  that  the  occasion  for  resorting  to  this  way  of 
raising  money  was  that  Hamilton  had  had  a  draft  for 
$1,200,  on  which  the  plaintiff,  Rankin,  was  accommoda- 
tion indorser,  discoiinted  at  the  Farmers'  Bank.  This  draft 
had  been  protested  for  non-acceptance,  a^d  Hamilton  left 
this  check  of  Knight  with  the  bank,  to  be  collected  and  the 
money  applied  to  the  payment  of  his  own  draft,  indorsed 
by  Bankin,  making  the  amount  $1,210,  so  that  the  excess 
of  $10  might  pay  expenses.  At  first  he  did  not  indorse 
the  check,  though  it  was  payable  to  his  order,  but  afterward 
ne  did  indorse  it,  at  the  request  of  the  bank,  as  it  seems  to 
us  probable  from  the  evidence. 

The  bank  compelled  Bankin,  by  suit  and  judgment,  to 
pay  the  protested  note,  and  then  passed  over  to  him  the 
note,  together  with  this  check,  which  it  held  as  collateral 
to  it.  Neither  the  bank  nor  Bankin  had  notice  of  the  pe- 
culiar origin  of  the  check. 

The  court,  at  Special  Term,  regarded  BanMn  as  a  bona 
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fide  holder  of  the  check,  without  notice  of  anything  in  its 
origin  giving  it  the  character  of  accommodation  paper,  and 
found,  accordingly,  that  the  plaintiff  was  entitled  to  recover. 

It  is  now  urged  that  this  check  was  mere  accommoda- 
tion paper,  and  passed  to  the  hank  as  collateral  merely  to 
the  protested  note,  without  any  giving  of  time  or  other  con- 
sideration on  the  part  of  the  hank,  and  that  it  falls  within 
the  case  of  Roxborough  v.  Messick,  6  Ohio  St.  448,  which  de- 
cided that  a  holder  of  a  collateral  note,  taken  to  secure  an 
existing  debt,  is  not  a  holder  for  valuable  consideration,  and 
that  Kankin  took  the  right  of  the  bank  only,  and  stands  in 
its  shoes.  This  position  would  seem  to  be  well  taken,  un- 
less this  check  is  to  be  conadered  as  given  for  value. 

What,  then,  is  the  relation  of  parties  who  exchange  their 
paper  in  the  way  which  was  adopted  by  Hamilton  and 
Knight?  Were  both  checks  accommodation  checks,  or  was 
one  a  consideration  for  the  other,  so  that  suit  might  be 
maintained  by  one  against  t}ie  other? 

If  Enight  had  sold  or  procured  a  discount  of  the  check 
of  Hamilton,  he  would  have  had  no  defense  in  a  suit  even 
by  Hamilton  against  him  on  this  chfbk.  But  as  he  held  it 
as  a  memorandum  check,  as  they  call  it,  can  he,  Knight,  be 
regarded  as  standing  in  a  better  condition? 

It  appears,  in  fact,  to  be  the  common  case  of  cross  notes 
or  cross  checks— one  given  in  consideration  of  the  other. 
The  liability  of  one  was  the  consideration  for  the  prom- 
ise of  the  other,  and,  therefore,  the  paper  must  bo  regarded 
as  valid,  negotiable  paper,  founded  on  a  valuable  consid- 
eration. To  this  point  authorities  are  not  wanting.  Cow^ 
ley  V.  Dunlopy  7  T.  R.  565,  9  E.  190,  and  Buckler  v.  Bret- 
tivarUy  8  E.  72,  where  it  is  held  that  the  cross  notes  are  to 
be  taken  as  showing  the  contract  between  the  parties,  and 
^Hhat  the  law  will  not  raise  any  promise  extra  the  notes  or 
bills,"  which  are  evidence  of  absolute  debts.  Eaton  v.  Careys 
10  Pick.  214;  Dowe  v.  Schutty  2  Denio,  628.  In  WhitHer  v. 
Eagety  1  Al.  R.  499,  the  court  say,  Bigelow,  J.,  giving  the 
opinion  of  the  court,  '^Nothing  is  better  settled  than  that  a 
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promissory  note,  given  by  the  maker  in  exchange  for  a  note 
given  to  him  by  tiie  payee,  is  for  a  good  consideration,  and 
is  in  no  proper  sense  an  accommodation  note,  although 
made  for  the  mntaal  convenience  of  the  parties.  JSigginson 
V.  Gh'ayy  6  Met.  218.  Being  a  valid  note,  on  which  the  de- 
fendant was  liable,  it  was  wholly  immaterial  whether  the 
plaintiff,  as  indorsee,  took  it  for  value."  To  the  same  effect 
are  Trustees  v.  Bill,  12  Met.  462;  Fields  v.  Stemstoriy  1  Cold. 
(Tenn.)  40;  Burdson  v.  Benton,  9  Q.  B.  828. 

It  would  seem  to  follow  that  this  check  was  a  valid  check 
in  the  hatads  of  Hamilton,  given  for  a  valuable  considera- 
tion, viz :  his  liability  on  his  check  given  to  Knight,  unless 
there  are  other  circumstances  to  render  the  principle  of  cross 
notes  or  checks  inapplicable,  and  Hamilton  was  entitled  to 
use  it.  He  did  transfer  it  to  the  bank  as  collateral  to  the 
protested  note,  and  the  bank  transferred  it  to  the  plaintiff, 
who  had  paid  the  note  for  Hamilton's  accommodation  to 
secure  him  in  the  same  way  the.  bank  was  secured  by  it. 

Such  is  the  conclusion  to  which  a  majority  of  the  court 
has  come,  although  it  has  not  been  without  difficulty.  One 
of  the  difficulties  in  aApting  the  conclusion  we  have  stated 
is,  that  the  check  upon  the  National  Bank,  given  by  Hamil- 
ton in  exchange  for  that  on  which  this  suit  is  founded,  was 
not  stamped ;  and  the  question  arises,  whether  this  want  of  a 
stamp  made  it  void.  If  it  was  void,  it  would  not  amount 
to  a  consideration  for  the  other  check.  But  unless  the  omis- 
sion to  affix  the  stamp  was  intended  to  defraud  the  revenue, 
the  paper  was  not  rendered  invalid  by  it.  Upon  the  prin- 
ciple of  Barper  v.  Clark,  17. Ohio  St.  190,  we  do  not  think 
that  this  paper  was  invalid  for  want  of  the  stamp.  Besides, 
£night  could  have  put  on  the  necessary  stamp  and  canceled 
it  as  well  as  Hamilton. 

Another  difficulty  in  the  case  is,  that  it  is  stated  that 
this  check  of  Hamilton  was  a  memorandum  check,  and 
was  not  to  be  presented  to  the  bank.  This  presents  a 
more  serious  objection  to  our  theory  of  the  case.  We  are 
satisfied  that  the  exchange  of  checks  was  made  on  this 
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occasion  at  the  instance,  and  for  the  special  accommoda- 
tion,  of  Hamilton.  And  it  would  seem  probable  that  it 
was  not  expected  that  Enight  should  present  Hamilton's 
check  to  the  bank  on  which  it  was  drawn.  But  we  can 
not  suppose,  from  the  whole  transaction,  that  it  was  the 
purpose  of  the  parties  that  Knight  should  not  be  at  lib- 
erty to  present  the  check,  especially  if  Hamilton  failed  to 
provide  for  the  payment  of  Knight's  check.  We  must 
take  the  transaction  to  be  as  evidenced  by  the  papers. 
Knight  had  the  legal  power  to  use  the  check  of  Hamil- 
ton, and  we  can  not  adopt  any  other  theory  of  the  trans- 
action than  that  it  was  actually  intended  that  the  power 
should  be  used  if  found  necessary. 

It  is  proper  to  add  that,  at  the  time  of  the  exchange  of 
these  checks,  viz.,  December  81, 1869,  there  was  an  indebt- 
edness from  Knight  to  Hamilton,  on  other  transactions,  of 
$278.78,  although  this  balance  was  afterward  changed,  be- 
fore this  suit  was  commenced,  and  before  the  plaintiff 
received  the  check  from  the  bank,  so  that  there  was  a  bal- 
ance of  $83.97  in  fia^vor  of  Knight  against  Hamilton. 

But  we  prefer  to  found  our  opinion  upon  the  ground 
that  these  exchange  checks  were  valid  and  available  as 
checks  given  for  a  valuable  consideration.  The  fact  that 
Knight  now  produces  Hamilton's  check  and  attaches  it 
to  the  evidence  in  the  case,  can  not  make  a  difference. 

Btober,  J.,  dissented. 


Anna  Jacob  t?.  The  Continental  Life  Insurance  Co. 

A  married  woman  suggested  to  her  husband  the  taking  out  of  a  policy  of 
insurance  on  his  life  for  $10,000,  and  gave  him  her  own  money  to  pay 
the  first  premium.  The  husband  signed  the  application  in  his  owd 
name,  and  shortly  after  became  bankrupt  and  died ;  but  in  all  othei 
respects  the  risk  was  in  her  own  name,  and  in  accordance  with  the  inten- 
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tion  of  the  wife,  who  paid  the  first  and  all  the  subsequent  premiums  out 
of  her  separate  estate,  for  which  the  company  issued  receipts  to  her. 

Heldy  that  this  insurance  is  within  the  second  section  of  the  **  act  relating 
to  insiOranoe  on  life  for  the  benefit  of  orphans  and  widows  "  (1  8.  ds  0. 
737),  which  allows  the  wife,  by  herself  and  in  her  own  name,  to  insure 
her  husband's  life  in  any  amount,  for  which  she  can  pay  the  premiums 
out  of  her  separate  estate;  and  she  is  entitled  to  the  insurance  money, 
tree  from  the  claims  of  her  husband's  creditors. 

That  in  making  the  application  the  husband  acted  as  the  agent  of  the  wife, 
which  Uctf  on  the  face  of  the  ttansaction,  the  oompany  was  bound  to 
know. 

On  error  to  the  Special  Term,  to  reverse  the  judgment 
of  the  court  below,  in  favor  of  the  plaintiff. 

The  facts  appear  fully  in  the  opinion  of  the  court. 

Forrest  ^  Lindemann,  for  plaintiff. 

Okey  ^  Taylor,  for  defendants. 

Hagaks,  J.  This  was  a  suit  upon  a  policy  of  insurance 
on  the  life  of  Louis  Jacob,  Jr.,  the  late  husband  of  the 
plaintiff,  for  (10,000,  in  the  name  and  for  the  sole  use  of 
the  plaintiff 

It  appeared  on  the  trial  that  the  deceased  was  insolvent 
at  the  time  of  his  death,  having  before  made  an  assign* 
ment  for  the  benefit  of  his  creditors ;  that  the  premiums 
were  paid  out  of  the  plaintiff^s  own  separate  estate ;  that 
the  policy  was  taken  out  at  the  instance  of  the  plaintiff, 
who  furnished  her  husband  with  the  money,  though  he 
paid  the  first  premium,  before  he  made  the  assignment, 
with  his  check.  The  policy  recites  that  the  premium  was 
paid  by  the  plaintiff.  The  other  premiums  were  paid  by 
plaintiff,  as  evidenced  by  the  receipts  of  the  defendant 
to  her,  and  out  of  her  separate  funds.  It  also  appeared 
that  the  plaintiff  had  another  policy  on  the  life  of  her  hus- 
band, to  the  amount  of  $5,000,  in  the  Atlantic  Mutual  In- 
surance Compa4y,  the  annual  premiums  for  which  were 
$136.65.    This  loss  she  had  received.    The  application  for 
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the  risk  sued  on  was  made  to  the  defendant  hy  Louis  Jacob 
personally,  and  is  signed  by  him  with  his  own  name. 

An  administrator  of  Louis  Jacob  was  appointed  and 
made  party  defendant  He  answers,  by  the  plaintiff's 
counsel,  that  he  believes  the  plaintiff  paid  all  the  premiums 
out  of  her  own  separate  funds,  and  that  no  creditor  of 
Louis  Jacob  had  presented  any  claim  to  him. 

One  Frederick  Ban,  who  is  admitted  to  be  a  creditor  of 
Jacob  to  the  amount  of  $700,  files  an  answer  denying  all 
the  allegations  of  the  petition  relating  to  the  payment  of 
premiums,  and  insists  that  the  money  should  go  to  the 
administrator,  to  be  distributed  according  to  the  laws  re- 
lating to  the  administration  of  estates. 

The  defendant  answers  that  Louis  Jacob  paid  the  pre- 
miums ;  sets  up  the  payment  of  the  loss  to  plaintiff  by  the 
Atlantic  Mutual  Life  Insurance  Company  of  $5,000 ;  that 
it  is  the  holder  of  an  unpaid  note,  indorsed  by  Louis 
Jacob,  for  $1,500,  and  asks  that  the  loss  for  which  it  ia 
liable  be  credited  with  the  amount  thereof,  and  avers  a 
willingness  to  pay  to  plaintiff,  if  adjudged  that  she  is  en- 
titled to  it;  but  also  avers  that  the  administrator  of  Jacob 
is  entitled  to  the  money,  less  the  indorsed  note  aforesaid. 

No  question  is  made  except  upon  the  first  and  second 
sections  of  the  "  act  relating  to  insurance  on  life  for  the 
benefit  of  orphans  and  widows.*'     1  S.  &  C.  737. 

It  is  said  by  the  defendant  that  this  insurance  falls  under 
the  first  section  of  the  act  referred  to,  which  authorizes 
any  one  to  effect  an  insurance  on  his  life,  to  inure  to  the 
sole  benefit  of  his  widow  and  children,  exempt  from  all 
claims  by  his  representatives  and  creditors,  provided  that 
the  annual  premium  paid  does  not  exceed  $150.  It  is 
admitted,  under  this  claim,  that  the  plaintiff  would  be  en- 
titled to  a  portion,  say  $1,000,  of  the  recovery  here,  as  the 
j)remium  on  the  policy  in  the  Atlantic  Mutual  Insurance 
Company,  which  plaintiff  has  collected,  was  only  $186.65. 
But  clearly,  under  the  testimony,  this  insurance  was  effected 
by  the  plaintiff,  and  the  premium  paid  by  her  and  not  by 
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her  husband.    She  Buggested  the  taking  oat  of  the  policy. 
She  furnished  the  monej  to  pay  the  premium.    When  it 
was  issued,  though  the  husband  gave  his  own  check  for 
the  amount,  confessedly,  by  the  admission  of  the  policy, 
as  well  as  by  the  testimony,  she  paid  the  first  premium, 
and  by  the  receipts,  the  subsequent  premiums,  out  of  her 
separate  estate,  and  the  company  shall  not  now  gainsay  it 
It  would  seem,  therefore,  that  the  case  falls  within  the 
second  section  of  the  act  referred  to.    It  is  objected  in 
this  view  that  the  application  is  signed  by  Louis  Jacob. 
But  he  acted  as  the  agent  of  his  wife,  and  the  company 
must  be  held,  from  the  face  of  the  transaction,  to  have 
known  it.    He  could  not,  by  the  mere  fact  of  signing  the 
application  in  his  own  name,  in  her  absence  and  without 
her  knowledge,  defeat  the  intention  or  the  rights  of  his 
wife,  as  the  policy  is  issued  in  her  name.    His  act,  under 
the  testimony,  was  her  act;  and  it  would  be  inequitable, 
as  well  as  contrary  to  the  statute,  to  allow  his  personal 
representatives  or  his  creditors  to  reap  the  fruits  of  the  in- 
vestment of  the  wife's  money.    **  It  can  not  be  claimed 
that,  from  the  mere  relation  of  husband  and  wife,  a  feme 
covert  is  bound,  in  respect  to  her  separate  property,  by  the 
admission  or  declaration  of  her  husband."      The  Fraiemal 
Mutual  Life  Ins.  Co.  v.  Applegate^  7  Ohio  St.  293.     The 
second  section  of  the  act  referred  to  provides  that  a  mar- 
ried woman  may,  by  herself  and  in  her  own  name,  from 
her  separate  property,  cause  to  be  insured  for  her  sole  use 
the  life  of  her  husband,  and  the  amount  of  the  insurance 
shall  be  free  from  all  claims  of  her  husband's  representa- 
tives and  creditors. 

The  first  section  very  properly  limits  an  insurance  to  her 
use  to  an  amount  represented  by  $160  of  premiums,  when 
the  husband  effects  it  and  pays  for  it,  and  where  the  rights 
of  his  creditors  are  involved. 

The  second  section,  however,  allows  the  wife  to  insure 
her  husband's  life  in  any  amount,  for  which  she  can  pay  the 
premiums  out  of  her  separate  estate.    She  is  to  be  treated 
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in  these  respects  as  a  /erne  aoUy  and  the  insurance  is  her 
separate  property. 

The  case  clearly  falls  within  the  second  section,  and  the 
judgment  below  must  be  affirmed. 


John  Bates  v.  Commercial  Insuranob  Compant. 
John  Bates  v.  Magnolia  I^tsuranob  Compant.  ' 

John  Bates  v.  Central  Insurance  Company. 
John  Bates  v.  Bucketb  Insurance  Compant. 

Bates  sold  the  Louisville  Theater  to  Faller,  retaining  a  lien  by  the  deed  for 
$26,000  of  the  purchase  money,  and  providing  that  Fuller  should  keep 
on  the  property  insurance  in  $10,000,  loss,  if  any,  payable  to  Bates,  on 
which  policies  Bates  brings  suit.  Before  the  Are,  Fuller  sold  and  conveyed 
the  property  for  $75,000  to  Mark  Munday,  retaining  by  the  deed  a  lien 
for  $50,000,  with  the  condition  that  Munday  should  keep  the  property 
insured  in  $10,000,  loss,  if  any,  payable  to  Fuller. 

JSeld^  that  the  interests  of  a  mortgagee  and  mortgagor  are  entirely  distinct, 
and  that  the  insurance  procured  by  Munday,  under  his  arrangement  with 
Fuller,  did  not  avoid  the  policies  for  $10,000  procured  by  Fuller  under 
the  arrangement  with  Bates,  notwithstanding  the  provision  in  said  poli- 
cies that  "  in  case  the  insured  or  assigns  should  make  other  insurance 
without  consent  of  the  defendants,'*  the  policies  should  be  void. 

That  the  word  "  assigns,"  in  this  clause,  means  assignees  of  the  policy,  and 
not  assignees  of  the  property. 

That  the  sale  to  Munday  by  Fuller,  he  retaining  a  lien  for  $50,000  of  the 
purchase  money,  did  not  avoid  the  policy  issued  by  one  of  the  defend- 
ants to  Fuller,  which  contained  the  clause  that  "a  transfer  or  change  of 
interest  of  the  insured,  either  by  sale  or  otherwise,  without  consent  of  the 
defendant "  should^avoid  the  policy.  The  interest  was  not  "  transferred 
or  changed  "  within  the  meaning  of  that  clause  in  the  policy. 

Logan  ^  RandaUy  and  JordaUy  Jordan  ^  WUliams,  for 
plaintifi'. 

Lincoln^  Smith,  Wamock  ^  StephenSy  for  defendants. 
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The  following  is  Judge  Taff  s  opiDion,  delivered  at  the 
December  Special  Term : 

Taft,  J.  These  foar  actions  are  each  founded  on  a  policy 
of  insurance  for  $29600,  on  the  theater  in  Louisville,  formerly 
owned  by  the  plaintiff,  but  ownedy  when  the  original  policies 
of  which  these  are  renewals  were  issued,  by  Geo.  F.  Fuller. 

The  petitions  are  alike,  and  severally  set  out  that  the 
plaintiff  sold  the  theater  to  Geo.  F.  Fuller,  reserving  a  small 
rent  of  $100  per  annum,  and  a  lien  for  $26,250  of  balance 
of  the  purchase  money ;  and  that  the  deed  of  transfer  also 
contained  a  clause  providing  that  Fuller  should  keep  the 
property  insured  for  four  years  in  the  sum  of  $10,000,  and 
assign  the  policy  to  plaintiff  to  secure  the  payment  of  Ful- 
ler's indebtedness  to  him. 

That  Fuller  procured  the  insurances  in  the  several  com- 
panies of  several  defendants,  $2,500  in  each ;  that  the  prem- 
ises have  been  burned ;  that  the  plaintiff  has  fulfilled  and 
performed  all  the  conditions,  and  asks  judgment  for  the  sev- 
eral amounts. 

The  first,  second,  third,  and  fourth  defenses  are  alike  in 
all  the  answers.  The  Buckeye  Company  only  adds  a  fifth, 
depending  upon  an  additional  clause  in  its  policy. 

The  first  defense  states  the  provision  which  each  policy 
contains,  "  that  if  the  insured  or  his  assigns  should  there- 
after make  any  other  insurance  upon  said  property,  without 
the  consent  of  the  company  indorsed  on  the  policy,  or 
otherwise  acknowledged  by  them  in  writing,  the  policy 
should  cease  and  be  of  no  further  effect ;  that  upon  the  face 
of  the  policy  in  each  case  there  was  permission  for  $7,500 
more  insurance,  which  had  been  procured  by  the  plaint- 
iff, making  the  total  of  $10,000;  and  that  these  poli- 
cies had  been  kept  alive  by  renewals  till  the  fire ;  but  that 
after  procuring  them,  Fuller  procured  $10,000  more  insur- 
ance on  the  same  property  in  other  companies  without  no- 
tice  to  defendants,  which  insurance  he  had  collected  of  said 


OCTOBER  TERM,  1871.  625 


Bates  V.  Gommeroial,  eto^  Insarance  Cos. 


Other  companies  since  the  fire,  thus  avoiding  the  policy  on 
which  this  soit  was  brought. 

To  this  defense,  as  well  as  to  all  the  others,  a  demorrer 
was  filed.  Bot  it  was  held  by  the  court  on  the  argument 
at  the  former  hearing  upon  the  demurrer,  that  the  ayer- 
ments  of  this  first  defense  brought  the  case  within  the  pro- 
hibition of  *^  other  insurance,''  and  the  demurrer  was  ac- 
cordingly oyerruled. 

The  second  defense,  after  reciting  the  same  provision 
against  ^*  other  insurance,"  avers  that  Fuller  had  sold  the 
property  since  the  issuing  of  the  policy  to  Mark  Munday 
and  two  others  for  $75,000,  retaining  a  lien  for  $50,000  of 
unpaid  purchase  money,  and  providing  that  the  said  pur- 
chasers should  procure  insurance  in  $10,000,  loss,  if  any, 
payable  to  Fuller,  which  was  done,  without  notice  to  the 
defendants,  in  violation  of  the  provision  against  other  iut 
surance. 

It  is  also  averred  that  Munday,  soon  after  the  purchase 
from  Fuller  by  the  three,  purchased  out  the  other  two  pur- 
chasers, and  at  the  time  of  the  fire  owned  the  whole,  sub- 
ject to  the  lien  aforesaid  in  favor  of  Fuller. 

The  demurrer  to  this  second  defense  was  sustained  at  the 
former  hearing,  on  the  ground  that  the  insurance  procured 
by  Munday  on  his  interest  was  not  ^^  other  insurance  "  made 
or  procured  by  Fuller  within  the  meaning  of  the  provision 
in  the  policy,  although  the  loss  was  payable  to  Fuller ;  that 
the  insurance  was  on  a  different  interest  from  that  of  Ful- 
ler ;  and  that  in  order  to  bring  the  case  within  the  prohi- 
bition, the  additional  insurance  must  be  on  the  same,  or  part 
of  the  same  interest  of  the  same  party. 

As  the  third  defense,  it  is  averred  that  there  is  a  condition 
against  prior  as  well  as  future  ^^  other  insurance,''  and  that 
the  plaintiff,  when  his  policy  was  renewed,  failed  to  advise 
the  defendant  of  the  existence  of  the  insurance  procured  by 
Mark  Munday,  or  of  the  transfer  of  the  property  to  him, 
and  that  the  condition  in  the  policy  required  the  representa- 
tion of  such  changes  upon  renewals,  on  penalty  of  making 
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void  the  policy ;  and  that  the  defendants  would  not  have 
renewed  the  policy  if  they  had  known  the  facts. 

As  a  foorth  defense,  it  is  averred  that  Fuller  represented 
that  he  was  the  owner  of  the  property,  and  that  when  the 
policy  was  renewed,  be  did  not  advise  the  defendants  that 
the  ownership  had  been  changed  by  sale  to  Mark  Munday, 
and  that  as  by  the  provision  of  the  policy  every  renewal  is 
deemed  to  be  made  upon  the  original  representations  unless 
they  are  expressly  changed,  this  was  a  misrepresentation  and 
made  void  the  policy. 

In  the  answer  of  the  Buckeye  Insurance  Company,  it  is 
alleged,  as  a  fifth  defense,  that  the  policy  in  that  case  con- 
tains a  provision  that  "  in  case  of  any  transfer  or  change 
of  interest  of  the  insured,  either  by  sale  or  otherwise,  with- 
out consent  of  defendants,  the  policy  shall  thenceforth  be 
void  and  of  no  effect ;"  that  the  policy  also  contains  a  pro- 
vision that  all  renewals  shall  be  considered  as  made  under 
the  original  representations,  unless  varied  by  new  represen- 
tations in  writing ;  that  at  the  making  of  the  original  policy, 
in  June,  1864,  the  property  was  represented  as  owned,  and 
was  owned,  by  Fuller,  and  was  insured  as  his ;  that  on  the 
19th  September,  1864,  Fuller  sold  and  conveyed  to  Munday, 
Calvert  &  Carey;  that  on  the  4th  April,  1865,  Calvert  and 
Carey  sold  and  conveyed  to  Munday,  who  owned  the  prop- 
erty at  the  time  of  the  fire,  of  which  the  defendants  had 
no  notice.  The  policies  issued  by  the  other  three  compa- 
nies have  no  such  clause  as  that  on  which  this  fifth  de- 
fense is  founded,  and  their  answers  do  not  contain  this  fifth 
defense. 

The  case  was  elaborately  argued  upon  the  demurrer  to 
these  defenses.  But  that  argument  was  confined  chiefly  to 
the  second  defense.  The  demurrer  to  this  defense,  as  has 
been  remarked,  was  sustained.  The  demurrer  as  to  the 
other  defenses  was  overruled,  and  issues  have  been  made. 
The  evidence  has  now  been  heard,  and  the  whole  case  has 
been  argued  upon  the  evidence  and  the  law. 
The  policies  have  been  put  in  evidence,  and  contain  the 
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claoses  which  the  answers  represent  them  to  contain.  The 
history  of  the  making  of  the  contracts  of  insurance  has  been 
proved  by  the  testimony  of  Mr.  Fuller  and  of  Mr.  Hurlburt 
It  appears  that  there  was  no  formal  written  application  and 
representation  for  insurance,  and  I  am  of  the  opinion,  from 
the  weight  of  the  evidence,  that  the  policies  were  retained 
here  in  Cincinnati,  and  were  not  forwarded  to  Fuller,  at 
Louisville,  so  that  he  did  not  see,  personally,  how  the  poli- 
cies were  drawn  or  how  the  property  was  described.  Mr. 
Hurlburt,  the  president  and  agent  of  the  Buckeye  Com- 
pany, made  the  contingent  arrangement  with  Fuller,  at 
Louisville,  in  a  sort  of  casual  and  informal  way,  and  Fuller 
wrote  to  Bates,  to  inquire  into  the  sufficiency  of  the  com- 
pany, and  Bates  being  satisfied,  the  policies  were  issued 
without  any  more  formal  or  specific  representations,  the 
parties  having  confidence  in  each  other's  good  faith ;  and 
when  the  policies  needed  renewal.  Bates  paid  the  premium 
and  drew  on  Fuller  to  reimburse  himself.  In  the  mean- 
time, as  is  alleged  on  behalf  of  the  defendants,  Fuller  sold  the 
premises  to  Munday  and  others,  retaining  a  lien  thereon  for 
$50,000  of  the  purchase  money,  and  requiring  an  insurance 
to  be  kept  by  the  purchasers,  of  $10,000;  loss,  if  any,  pay- 
able to  Fuller  for  his  security — and  these  transactions  were 
not  made  the  subject  of  representations  to  the  companies. 

I  find  no  evidence  that  the  risk  was  in  any  measure  in- 
creased by  this  change.  There  is  nothing  in  the  character 
of  the  purchasers  or  of  Munday,  to  make  the  moral  risk  or 
any  risk  greater  than  it  would  have  been  if  the  property 
had  not  been  sold.  Fuller  remained  interested  in  the  prop- 
erty so  largely  beyond  all  the  insurance,  that  there  could 
not  be  supposed  to  be  any  appreciable  increase  of  risk  on 
the  ground  of  his  want  of  interest. 

Kor  can  I  find  that  the  failure  of  Fuller  to  represent  the 
fact  of  his  sale  to  Munday,  and  the  further  fact  that  Mun- 
day procured  the  insurance  in  his  own  name,  under  the  cir- 
cumstances stated,  was  a  misrepresentation  or  a  concealment 
of  a  fact  material  to  risk.     "Sot  do  I  find  any  such  want  of 
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representation  of  Bates'  relation  to  this  property,  and  to  Fnl- 
ler,  as  to  impair  the  yalidity  of  these  policies. 

We  come,  then,  again  to  consider  the  defense  of  ^  other 
insurance." 

The  interest  of  Bates,  in  the  present  case,  was  that  of  a 
mortgagee,  and  Fuller's  interest  was  that  of  mortgagor,  so 
far  as  the  original  policies,  of  which  these  policies  are  re- 
newals, were  concerned ;  and  as  between  Fuller  and  Mun- 
day.  Fuller  was  the  mortgagee  and  Munday  the  mortgagor. 
The  form  of  conveyance  used  was  that  conmion  in  Ken* 
tucky  and  some  other  States,  where,  instead  of  a  separate 
deed,  and  a  separate  mortgage  deed  back  to  secure  the  pur- 
chase money,  the  deed  itself  which  conveys  the  title  retains 
a  lien  to  secure  the  purchase  money.  But  the  relation  of  the 
parties  to  the  transaction  are  not  different  from  that  between 
the  vendor  of  real  estate,  who  takes  back  a  separate  mort- 
gage to  secure  the  purchase  money  under  the  forms  of  con- 
veyance usual  in  Ohio. 

The  interests  of  Fuller  and  of  Munday  were  distinct,  as 
were  the  interests  of  Bates  and  Fuller;  and  when  Fuller 
procured  the  policies  of  insurance,  and  assigned,  or  made 
the  loss,  if  any,  payable  Bates,  to  secure  his  indebtedness  to 
Bates,  it  was  the  interest  of  Fuller  and  not  of  Bates  which 
was  insured;  and,  although  Bates  was  authorized  to  collect 
the  loss  and  apply  it  to  the  payment  of  the  lien,  Fuller 
was  the  party  bound  to  keep  the  conditions  of  the  policy. 
The  insurance  was  his.  Though  Bates  was  entitled  to  col- 
lect the  money,  it  was  to  pay  Fuller's  debt.  81  Pa.  St.  438; 
17  K  T.  39. 

The  interest  insured  was  entirely  distinct  from  that  of 
Bates  as  mortgagee,  whose  only  interest  was  his  claim.  This 
he  might  have  had  insured,  and  in  case  of  loss  the  com- 
pany, on  paying  the  loss,  would  have  been  subrogated  to  his 
right  as  mortgagee,  to  the  extent  of  the  loss  paid.  But 
when  a  loss  happens  under  a  policy  on  the  mortgagor's  inter- 
est, like  this,  there  is  no  subrogation  to  rights  against  others. 
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It  is  the  property  itself  which  is  insured,  and  DOt  a  mere 
debt  secured  by  a  lieu  upon  it. 

The  distinct  nature  of  the  interests  of  mortgagee  and 
mortgagor  is  well  explained  by  Judge  Story  in  the  case  of 
Carpenter  Y.  Providence  and  Washington  Insurance  Co.^  16 
Pet,  601.  The  case  of  Woodbury  Savings  Bank  v.  Charier 
Oak  Insurance  Cb.,  81  Conn.  518,  decided  that  where  the 
mortgagee  had  procured  a  policy  on  his  interest,  the  condi- 
tion against  further  insurance  was  not  violated  by  a  policy 
procured  by  the  mortgagor  on  his  interest  That  was  sus- 
tained by  the  authorities  undoubtedly,  and  by  principle. 

The  word  "  assigns,"  as  used  in  this  clause  of  the  policy, 
<Mf  the  said  insured  or  assigns  shall  hereafter  make  any 
other  insurance  upon  said  property,"  means  not  assignees  or 
transferees  of  the  property  but  of  the  policy.  This  con- 
struction is  reasonable,  and  has  been  settled  by  authority.! 
HoUbrook  v.  American  Insurance  Co.y  1  Cur.  198;  Wilson  v.' 
Hilly  8  Met.  (Mass.)  66-68.  •  I 

The  question  of  ^< other  insurance"  is  not  in  this  case 
affected  by  the  word  "  assigns,"  as  there  are  no  assigns  of 
these  policies  who  have  obtained  other  insurance.  The  ques- 
tion, whether  there  has  been  '^ other  insurance"  in  this  case, 
obtained  by  or  for  Fuller,  in  violation  of  the  policy,  I  have 
again  examined  as  well  as  the  pressure  of  the  business  of  the 
term  would  permit.  The  precise  facts  of  this  case  are  not  to 
be  found  in  any  of  the  adjudicated  cases,  and  present  the 
question  of  "other  insurance"  under  novel  circumstances, 
and  in  a  way,  perhaps,  to  leave  it  not  quite  clear  of  doubt. 
But,  having  regard  to  the  principle  upon  which  courts  uni- 
formly construe  these  conditions  in  a  policy,  favorably  to  the 
insured,  to  avoid  a  harsh  and  inequitable  forfeiture,  I  conclude 
that  the  policies  obtained  by  Mark  Munday,  on  his  interest  in 
the  property,  loss,  if  any,  payable  to  Fuller,  to  secure  the  pay- 
ment of  purchase  money,  were  not  ^'  other  insurance,"  "made 
by  Fuller  or  assigns,"  "  upon  said  property,"  and,  therefore, 
did  not  fall  within  the  prohibition  of  this  clause  in  the  pol- 
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icy.    I  think  this  conclasion  is  sastained  by  priQciplc,  and 
is  not  iDcoDsistent  with  the  precedents. 

The  case  most  relied  upon  by  coansel  for  the  defendant, 
and  which  most  nearly  supports  his  position,  is  that  of  JSbi- 
brook  V.  American  Insurance  Co.^  1  Cur.  193.  There  are, 
however,  differences  between  that  case  and  the  present, 
which  will  not  permit  ns  to  follow  it  as  authority  here.  One 
difference,  which  is  of  itself  sufficient  to  distinguish  it,  is 
that  in  that  case  the  insured,  who  had  sold  the  insured  prop- 
erty himself,  paid  the  premium  for  the  "  other  insurance'*  on 
the  property  sold.  Such  was  the  hypothetical  case  put  by 
the  judge  in  his  charge  to  the  jury.  Here  the  premium  is 
paid  by  Munday,  and  the  insurance  was  procured  by  him  on 
his  own  interest  and  for  his  own  benefit,  although  the  loss, 
if  any,  was  to  be  applied  on  his  debt  to  Fuller.  Judge  Cur- 
tis gave  it,  in  charge  to  the  jury,  ^'that  if  the  insurance  ob- 
tained by  the  purchasers  (Shepherd,  Wright  &  Ripley)  nom- 
inally covered  the  whole  property,  and  not  merely  their 
interest  in  it,  and  they  were  in  any  manner  authorized  by  the 
plaintiffs"  (the  insured)  '^so  to  insure,  if  there  was  any 
agreement  between  the  plaintiffs  and  Shepherd,  Wright  & 
Ripley  that  the  former"  (the  plaintiffs)  "would  pay  the 
cost  of  insuring  the  special  interest  of  Shepherd,  Wright  & 
Ripley,  or  any  part  of  it,  then  there  was  subsequent  insur- 
ance within  the  meaning  of  the  policy,  and  the  plaintifib 
could  not  recover." 

The  language  of  the  judge,  in  his  charge,  seems  to  be  a 
little  more  guarded  than  some  of  the  remarks  preceding  it, 
which  came  nearer  than  any  decision  I  have  seen  to  con- 
founding the  interests  of  the  mortgagor  and  mortgagee. 
Nevertheless,  the  better  opinion  is,  that  for  purposes  of  in- 
surance they  are  entirely  distinct,  and  never  to  be  con- 
founded. Involving,  as  this  question  does,  a  forfeiture  of 
all  rights  under  the  policy,  without  increase  of  risk,  the 
court  is  bound  to  give  a  liberal  construction  of  this  clause 
in  favor  of  the  insured.  It  is  in  accordance  with  the  cur-  ^ 
rent  of  judicial  authority. 


OCTOBER  TERM,  1871.  681 


Bates  V.  Commercial,  etc.,  Insurance  Cos. 

It  remains  to  consider  the  fifth  defense  in  the  cas9 
against  the  Buckeye  Company,  that  the  policy  is  forfeited 
by  ^^a  transfer  or  change  of  interest  of  the  insured,  either 
by  sale  or  otherwise,  without  consent." 

This  question  was  not  argued  on  the  former  hearing  upon 
the  demurrer.  The  evidence  shows  that  Fuller  sold  and 
conveyed  the  property  for  $75,000,  retaining,  however,  his 
lien  for  $50,000  of  the  purchase  money.  If  this  did  not  in- 
volve a  forfeiture,  it  is  probable  that  this  might  be  regarded 
as  a  change  in  the  interest  of  the  insured,  although  there 
can  be  no  doubt  that  he  retained  a  very  large  insurable 
interest  He  is  to  be  regarded  as  having  retained  the  en- 
tire property,  so  far  as  the  security  of  the  purchase  money 
was  concerned.  Begarding  the  real  objects  of  the  parties, 
and  their  relation  to  each  other,  we  can  not  find  such  a 
change  of  interest  here,  by  sale  or  otherwise,  as  to  avoid 
this  policy.  j 

Courts  have  held  that  where  the  property  insured  was  - 
sold  and  conveyed  by  a  deed  absolute  in  form,  and  at  the 
same  time  has  made  a  mortgage  back  to  secure  the  purchase 
money,  the  two  deeds  are  to  be  regarded  as  one,  and  the 
vendor  is  to  be  regarded  as  holding  his  title  unchanged,  so 
far  as  his  insurance  was  concerned.  There  are  many  cases 
which  may  be  regarded  as  authorities  to  this  point. 

In  Hitchcock  v.  Northwestern  Insurance  Co..,  26  N.  T.  68, 
the  words  were,  ^'in  case  of  any  transfer,  or  termination  of 
any  such  interest  of  the  assured,  either  by  sale  or  otherwise, 
without  consent."  It  was  held  that  a  sale  and  conveyance, 
and  a  mortgage  back  to  secure  the  purchase  money,  was 
not  such  transfer  and  termination  of  the  interest  as  to  affect 
the  policy. 

In  JElna  Insurance  Co.  v.  Jackson  ^  Co.y  16  B.  Mon.  256, 
the  language  was  as  stated  by  the  chief  justice,  Marshall, 
p.  255,  'Hhat  in  case  of  any  transfer,  or  change  of  title  in 
the  property  insured  by  this  company,  such  insurance  shall 
be  void." 

The  property  consisted  of  chattels,  but  it  was  sold  and  the 
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^ownership  was  changed,  though  the  insured  retained  the 
possession  with  a  lien  for  the  price.  Held,  that  the  prop- 
erty was  not  "  changedj^  within  the  meaning  of  the  policy. 
But  a  clearer  case  is  that  of  Kilts  v.  MassasoU  Co.y  56  Barb. 
177.  The  words  were>  ^^and  in  case  of  any  change  of  title 
in  the  property  insured  this  policy  shall  cease  and  deter- 
mine " — ^p.  178.  The  court  held  that  there  was  no  difference 
between  these  words  and  the  words  ^'  transfer  or  termina- 
tion," used  in  26  K.  Y.  68,  and  in  seyeral  other  cases.  The 
court  say,  on  p.  184,  "  Now,  if  the  sale  and  taking  back  a 
mortgage  for  the  purchase  money  did  not  <  transfer 'the  title, 
how  cai&  it  be  said  that  sach  an  act  ^  changed '  the  title ?  (^an 
there  be  a  change  of  title,  within  the  meaning  of  the  policy, 
by  an  act  which  does  not '  transfer'  the  title — ^a  chan£;e  with- 
out a  transfer?'' 

The  language  in  the  present  case,  I  am  satisfied,  must 
bear  the  same  construction;  and  that  the  sale  by  Fuller,  re- 
taining the  title  by  way  of  a  lien  for  $50,000  of  the  pur- 
chase money,  was  not  a  forfeiture  of  the  policy. 

I  have  placed  my  opinion  upon  the  construction  of  the 
language  of  the  policy.  But  the  Informal  manner  in  which 
the  application  was  taken  by  the  agent  of  the  defendants, 
and  without  written  representation,  together  with  the  other 
circumstances  in  evidence,  as  to  the  origin  and  continuance 
of  the  insurance,  might  well  be  considered  on  the  further 
question,  whether  in  the  present  case  there  has  not  been  a 
waiver  on  the  part  of  the  defendants  of  strict  representa- 
tion and  of  notice  of  any  supposed  change  of  interest  or 
of  other  insurance  without  increase  in  risk. 

If  the  cose  is  taken  up  on  error,  the  bill  of  exceptions 
ought  to  include  all  the  parol  testimony  bearing  on  this  last 
feature  of  the  case,  as  well  as  the  documentary  evidence,  so 
that  each  party  may  have  the  benefit  of  the  case  as  it  has 
been  proved  at  the  trial,  however  the  opinions  of  different 
courts  may  chance  to  difi'cr. 

I  find,  then,  for  the  plaintiff  in  each  case,  for  the  full 
amount  of  the  policy  and  interest. 
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James  Irwik^  Adm'r,  v.  Jessb  Garbetson. 

The  statute  of  limitations  may  be  pleaded  against  a  set-off. 

If  a  cause  of  action,  which  has  been  pleaded  as  a  set-off,  accrued  in  the 
lifetime  of  the  plaintiff's  intestate^  the  running  of  the  statute  of  limita- 
tions was  not  interrupted  by  the  death  of  the  intestate  against  whom  the 
action  accrued. 

If  the  facts  constituting  a  bar  by  the  statute  of  limitations  appear  on  the 
face  *of  the  pleading,  it  may  be  taken  advantage  of,  either  by  a  general 
demurrer  or  by  an  answer  setting  up  the  statute;  but  if  not  met  by  one 
or  the  other,  the  defense  of  the  statute  is  -waived. 

mn 
This  suit  was  broDght  upon  a  promissory  note  made  by 

the  defendant.    The  note  was  for  one  thousand  dollars,  as 

follows : 

"  $1,000.  CmciNKATi,  January  1, 1864. 

**  One  year  after  date,  I  promise  to  pay  to  the  order  of 
Catherine  Seybold  one  thousand  dollars,  for  value  received^ 
with  eight  per  cent,  per  annum  interest  from  date. 

(Signed,)  «  Jessb  Garretson.'* 

Indorsed:  "Received,  February  22,  1867,  on  the  within 
note,  1500."  (Signed,)  J.  F.  Irwin,  Adtrirr 

• 

This  note  is  one  of  several,  the  others  and  the  half  of 
this  having  been  paid.  The  defendant,  by  his  answer,  filed 
in  April,  1871,  claimed  a  set-ioff  of  moneys  advanced  by 
him  in  and  prior  to  1864,  and  of  commis8ion^  on  remittances 
by  him  of  money  of  the  estate  to  Mrs.  Seybold,  all  prior 
to  1864,  and  in  the  lifetime  of  Mrs.  Seybold,  amounting,  in 
the  aggregate,  to  $1,673.64,  and  demands  a  judgment  for 
the  balance  after  paying  the  note. 

The  plaintiff  denies  that  the  defendant  acted  as  the  agent 
of  Mrs.  Seybold  in  the  collection  of  rents,  or  that  she  was 
the  owner  of  any  real  estate  in  Cincinnati,  and  avers  that 
the  defendant,  as  statutory  guardian  of  the  estate  of  Elias 
F.  and  Emma  O.  Seybold,  minor  children  of  Emanuel  and 
Catherine  Seybold,  collected  certain  rents  and  handled  cer-  ^< 
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tain  moneys  for  said  minors,  for  which  he  has  heen  fully 
paid ;  and  that  if  he  had  not  been  compensated  for  services 
rendered  as  guardian  of  the  children,  the  probate  coort  is 
the  proper  tribunal  for  making  the  proper  allowance  in  the 
settlement  of  the  guardian's  account. 

The  plaintiff  also  says  that  the  cause  of  action  stated  in 
the  cross-petition  did  not  accrue  within  six  years* 

The  cause  of  action  presented  by  the  defendant  arose  in 
1868,  in  the  lifetime  of  Mrs.  Seybold,  who  died  in  July,  1864. 
The  statute  of  limitations,  therefore,  commenced  running 
against  the  claim  before  her  death.  It  is  claimed,  by  coun- 
sel for  the  defendant,  that  the  statute  stopped  running  on 
the  death  of  Mrs.  Seybold,  and  did  not  commence  running 
again  until  eighteen  months  after  administration  granted  on 
her  estate. 

Wm.  TUden  and  H.  J.  JBarrop,  for  plainti£ 

Judge  CoffiUj  for  defendant. 

Taft,  J.  I  can  not  find  any  authority  for  holding  that 
the  statute  ceased  to  run  on  the  death  of  Mrs.  Seybold.  I 
do  not  find  any  decision  in  Ohio  which  has  overruled  or  im- 
paired the  authority  of  Granger  v.  Orangery  6  Ohio,  35, 
where  it  was  held,  both  that  the  statute  of  limitations  was 
available  against  a  set-off,  and  that  when  the  statute  had 
commenced  to  run,  the  death  of  the  debtor  did  not  prevent 
its  continuing  to  run.  This  is  according  to  the  approved 
construction  of  the  laws  for  the  limitation  of  actions  in 
England  and  America,  unless  there  be  some  express  excep- 
tion in  the  statute  itself  by  which  its  running  is  to  be  in- 
terrupted after  it  has  once  commenced.  The  death  of  the 
debtor  is  not  made  an  exception  by  our  statute.  In  Sher-^ 
man  v.  Western^  e/c,  Co.,  24  Iowa,  515,  it  was  held,  that 
when  the  statute  begins  to  run  it  will  not  stop  unless  the 
statute  expressly  provides  that  it  shall  stop. 

It  is  also  held,  in  Patterson  v.  Hansdy  4  Bush,  654,  that 
if  the  statute  has  commenced  to  run  in  the  lifetime  of  the 
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ancestor  it  will  coDtinue  to  run  against  the  infant  heirs. 
And  in  the  very  recent  case  of  HiUl  v.  Deity ^  7  Bash  (Ky.), 
690,  it  is  said,  '<  It  is  the  rale  in  this  State,  and  so  held  by 
repeated  adjadications  of  this  coart,  that  in  regard  to  claims 
for  personalty,  when  the  statute  of  limitations  begins  to  run 
in  the  lifetime  of  the  claimant  it  is  not  interrupted  by  his 
subsequent  death/' 

The  rule  is  the  same  in  regard  to  the  debtor,  as  is  stated 
in  Angell  on  Limitations,  p.  67,  where  it  is  laid  down  '^  that 
if  the  statute  has  once  began  to  run  in  the  lifetime  of  the 
testator  or  intestate,  it  does  not  cease  running  during  the 
period  which  may  elapse  between  his  death  and  the  time  at 
which  a  personal  representative  is  constituted  and  duly 
qualified."  It  was  so  expressly  held  at  law,  in  England,  in 
Shades  v.  Smeihurstj  4  Mees  &  Welsh.  42 ;  and  in  equity,  in 
Freake  v.  Cranefeldt,  3  Mylne  k  Craig  Ch.  Rf  455.  The 
chancellor  said  in  the  latter  case;  ^^  that  it  would  be  absurd 
to  hold,  that,  if  the  debtor  died  only  one  day  before  the  six 
years  were  out,  the  creditor  was  to  have  another  period  of 
six  years  within  which  to  enforce  his  demand.^'  Nicks  v. 
Mariindale^  1  Harper,  135,  and  Beauchamp  v.  Mudd,  2  Bibb, 
537,  are  to  the  same  efiect. 

The  case  of  Rhodes  v.  Smethurst^  4  M.  &  "W.  57,  is  a 
leading  case  in  which  the  barons  gave  opinions  seriatim^ 
and  the  case  was  afterward  affirmed  in  Exchequer  Cham- 
ber, 6  M.  &  W.  351,  where  it  was  again  fully  considered 
and  decided.  Johnson^  AdmWj  v.  WreUy  3  Stewart,  173, 180; 
Bunce  v.  Wolcott^  2  Conn.  27 ;  Demarest  v.  Wynkoop^  3  J. 
Ch.  R.  129;  Jackson  v.  Wheat j  18  J.  R.  40;  Jackson  v. 
Johnson^  6  Cowen,  74,  93 ;  4  Taunt.  826. 

I  am  satisfied  that  the  claim  which  is  pleaded  as  a  set- 
off by  the  defendant,  is  barred  by  the  limit  of  six  years 
in  the  general  statute  of  limitations.  The  fact  that  in 
1867,  when  he  made  the  last  payment,  the  defendant 
informed  the  administrator  that  he  had  a  claim  against 
the  estate,  did  not  stop  the  running  of  the  statute. 
The  first  legal  step  he  took   to  enforce   his  claim  was 
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April  14, 1871,  when  he  filed  bis  answer.    So  that  nearly 
eight  years  had   elapsed  since  the  action  mnst  have  ao- . 
crued  on  the  claim  he  seeks  to  have  set  off;  and  more 
than  six  years  had  elapsed  before  the  petition  was  filed  by 
the  plaintiff  in  this  case,  which  was  January  15, 1870. 

It  is  asked,  **  "Why  may  not  the  claim  of  Garretson  be 
treated  as  a  payment  of  the  note,  as  of  the  date  when  the 
commissions  accrued  ?"  That  question  is  answered  in  the 
present  case,  by  the  fact  that  the  note  was  made  after  the 
commissions  accrued,  and  if  they  were  intended  to  be  pay* 
ment,  should  have  been  deducted.  They  could  not  be 
treated  as  payment  on  the  note,  as  of  the  date  when  the 
commissions  accrued,  because  the  note  had  no  existence. 

But  if  this  claim  of  the  defendant  were  not  barred  by 
the  general  statnte  of  limitations,  and  the  facts  had  been 
pleaded,  as  proved,  I  think  it  would  have  been  barred  by 
the  four  years'  limitation,  in  the  act  regulating  executors 
and  administrators,  1  S.  &  C,  sec.  101,  pp.  585,  686,  which 
provides  that  '^  no  executor  or  administrator,  after  having 
given  notice  of  his  appointment,  as  provided  in  the  81st 
section  of  this  act,  shall  be  held  to  answer  to  the  suit  of 
any  creditor  of  the  deceased,  nnless  it  be  commenced 
within  four  years  from  the  time  of  his  giving  bond,  as 
aforesaid." 

It  appears  from  the  evidence  and  the  admission  of  the 
parties,  that  the  four  years'  limitation  would  have  expired 
and  did  expire  in  1868,  two  years  before  the  commence- 
ment of  this  suit,  and  nearly  three  years  before  this  claim 
was  set  up  by  way  of  answer  in  this  case,  which  is  the  only 
presentment  of  it  ever  made  to  the  administrator. 

But  I  place  my  decision  upon  the  general  six  years'  lim- 
itation, because  the  four  years'  limitation,  under  the  ad- 
ministration act,  has  not  been  pleaded.  I  do  not,  however, 
intend  to  decide  the  question  whether  the  four  years' 
statute  can  be  available  to  the  plaintiff  upon  the  evidence, 
without  an  averment  in  the  replications  setting  up  that 
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statute.  These  statutes  are  regarded  with  more  favor  than 
formerly. 

In  the  case  of  Kelly  v.  WisemarCs  Ex^rs^  2  Dis.  418,  it 
was  held,  upon  the  reasoning  of  the  Supreme  Court  in  Hill 
V.  Henry y  17  Ohio,  11,  that  "the  judge,  before  whom  the 
case  is  tried,  may  take  notice  of  the  lapse  of  time,  without 
plea,  or  aft^r  pleas  should  be  filed." 

But  in  Sturffcs  v.  BurtoUj  8  Ohio  St  219,  it  was  decided 
that  the  objection  of  the  statute  of  limitations  is  available  on 
a  demurrer  to  a  petition,  which  shows  upon  its  face  that  the 
claim  is  barred.  But  if  the  defendant  neither  demurs  nor 
answers,  setting  up  the  statute,  that  defense  is  waived.  The 
same  doctrine  is  approved  in  18  Ohio  St.  67. 

I  place  my  opinion,  therefore,  on  the  general  statute, 
and  find  for  the  plaintiff  the  amount  of  the  $500  and  inter- 
est But  the  interest  must  be  cast  at  six  per  cent,  although 
the  note  provides  for  eight  per  cent.  The  law,  at  its  date, 
January,  1864,  did  not  allow  contracts  for  more  than  six 
per  cent 

The  eight  per  cent  act  was  passed  in  1869,  and  the  ten 
per  cent  act  was  repealed  in  1859.  The  judgment  will  in- 
clude six  per  cent,  simple  interest 


Samuel  Fosdioe,  Plaintiff  in  Error,  v.  William  Gkbbk, 

Defendant  in  Error. 

G.,  owning  shares  of  Mariotta  and  Cincinnati  Bailroad  stock  in  1856, 
transferred  the  same  to  F.,  who  gave  receipts  substantially  as  folloVrs: 
'<  Borrowed  of  Wm.  Green,  109  shares  M.  and  G.  stock,  returnable  on  de- 
mari,  with  interest  at  the  rate  of  eight  per  cent." 

In  1860,  a  mortgage  was  foreclosed  and  the  entire  railroad  property  was 
sold  at  judicial  sale,  and  a  special  act  parsed,  ratifying  the  sale  and 
affirming  the  title  and  franchise  of  the  purchasers,  who  were  trustees 
appointed  by  and  acting  for  the  creditors.    The  same  year  a  reorganiza- 
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tion  WA8  effected,  and  to  it,  ai  "  The  Marietta  and  Cincinnati  Railroad  aa 
reorganized,"  the  trustees  conveyed  by  deed.  Suhseqaently,  under  the 
act  of  April  4,  1863,  another  deed  was  executed  from  the  *'  Marietta  and 
Cincinnati  Railroad  Company''  to  the  ** Marietta  and  Cincinnati  Rail' 
road  Company  as  reorganized,"  thereby  Testing  it  with  the  franchise^ 
property,  and  rights  of  the  old  corporation,  at  which  time  the  stock  of 
the  Marietta  and  Cincinnati  Railroad  Company  had  no  market  value. 

In  suit  by-  G.,  to  recover  from  F.  the  value  of  the  stock  transferred : 

ffeld^  that  the  sale  of  the  road  and  franchises,  together  with  the  subsequent 
proceedings,  acted  as  a  complete  extinguishment,  for  all  praotical  pur- 
poses, of  the  Marietta  and  Cincinnati  Railroad  stock. 

That  the  stock  having  no  existence  when  this  suit  was  brought,  no  demand 
for  its  return  and  refusal  was  necessary,  and  the  bringing  of  this  action 
was  a  sufficient  demand. 

That  the  transactions  between  the  parties  were,  in  fact,  sales,  and  the  ven- 
dee was  bound  to  compensation;  and,  the  risk  of  the  contracts  being 
upon  him,  under  the  circumstances,  that  the  measure  of  damages  waa 
the  market  value  of  the  stock  at  the  time  of  the  loan^  in  1856. 


Writ  of  error  to  Special  Term,  to  reverse  a  jadgment 
there  in  favor  of  the  plaintiff  below. 

William  Green  was  the  plaintiff  below,  and  filed  his  pe- 
tition on  January  16, 1869,  setting  forth  two  causes  of  ac- 
tion, as  follows: 

First  The  plaintiff  alleged  that  he  owned  109  shares,  of 
$50  each,  of  the  capital  stock  of  the  Marietta  and  Cincin- 
nati Bailroad  Company,  a  body  corporate  under  the  laws  of 
Ohio,  and  that  said  shares  bore  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  said  shares,  with  the  interest  ac- 
crued thereon,  were  worth,  on  January  1, 1856,  the  sum  of 
$8,084.50,  That  the  said  Green,  on  that  date,  at  the  special 
instance  and  request  of  the  defendant,  Samuel  Fosdick,  lent 
9id  fully  transferred  the  said  shares  to  the  said  defendant, 
wl^o  then  and  there  promised  and  agreed  to  return  said 
stock  to  the  plaintiff^  when  requested,  with  interest,  of  which 
promise  and  agreement  the  following  is  a  copy,  viz : 

"Borrowed  of  William  Green,  Esq.,  one  hundred  and 
nine  shares  ($5,450)  of  the  capital  stock  of  the  Marietta 


OCTOBER  TERM,  1871.  589 


Fosdiek  v.  Green. 


and  Cincinnati  Railroad  Company,  returnable  on  demand, 
with  interest  on  said  stock  at  the  rate  of  eight  per  cent, 
per  annum,  from  the  Ist  of  February  last. 

(Signed,)  **Sam'l  Posmck." 

"Jmtw  1,1856." 

On  which  agreement  was  the  following  memorandnm, 
written  by  defendant,  vi2 : 

« 109  S.— $5,450.00 
111  S.—  5,550.00 


111,000.00 

298.88,  four  months'  int.  at  8  per  cent 
25.94,  marginal  interest 

$11,319.27,  or  $6,225.60." 

'  Plaintiff  further  averred,  that  the  defendant  had  not  re- 
turned said  stock,  and  that  in  the  year  1860  the  said  Ma- 
rietta and  Cincinnati  Railroad  Company  transferred  their 
said  railroad,  and  all  their  property  and  means,  to  another 
and  different  company,  and  said  corporation  was  surrendered 
and  dissolved,  and  all  the  capital  stock  thereof  became  and 
was  wholly  extinguished,  all  of  which  was  well  known  to 
the  defendant;  and  that  afterward,  on  {the day  of  Oc- 
tober, 1868,  he  duly  requested  the  defendant  to  perform  his 
said  promise  and  agreement,  and  pay  the  plaintiff  the  value 
of  his  said  stock  and  interest,  as  above  stated,  with  interest; 
but  the  defendant  wholly  refused  to  do  so,  whereby  the 
plaintiff  has  wholly  lost  the  said  stock  and  the  value  thereof. 
The  second  cause  of  action  was  in  the  same  form  as  the 
first,  but  was  on  a  separate  agreement,  as  follows,  viz : 

"Borrowed  of  William  Green,  Esq.,  certificates  for  one 
hundred  and  eleven  shares  of  Marietta  and  Cincinnati  Rail- 
way stock,  drawing  interest  at  eight  per  cent,  from  Febru- 
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ary  1,  1856,  marginal  interest,  125.94,  to  be  returned  on 
demand.  (Signed,)  Bah'l  Fosdick." 

''January  12, 1857/' 

"HI  Shares, $5,500.00 

Int,  from  Feb.  1, 1857, 
Marg.  int., •         25.94.'' 

The  defendant  answered  as  follows : 

That  on  and  from  the  1st  day  of  June,  1856,  there  had 
been  issued  by  the  said  Marietta  and  Cincinnati  Railroad 
Company  a  large  amount  of  certificates  of  stock,  signed  by 
the  treasurer  and  president  of  the  company,  certifying  that 
a  person  or  persons  named  therein  were  owners  of  a  speci- 
fied number  of  shares  in  the  capital  stock  of  said  company, 
transferable  on  the  books  thereof  in  person  or  by  attorney, 
on  the  surrender  of  the  certificate;  that  on  the  back  of 
each  certificate  was  printed  a  blank  form  of  a  power  of  attor- 
ney, and  also  a  statement,  signed  by  the  secretary  of  the 
company,  that  ^^the  within  certificate  is  entitled  to  eight 
per  cent,  interest  per  annum  in  stock.''  The  defendant 
further  states,  that  it  was  usual  and  customary  for  those 
who  had  obtained  from  said  company  the  said  certificate  of 
stock  to  sign  said  power  of  attorney,  leaving  blank  (to  be 
inserted  thereafter)  the  name  or  names  of  the  person  or  per- 
sons to  act  as  attorney,  which  usage  and  custom  was  well 
understood  and  recognized  by  said  company.  And  the  de- 
fendant further  states,  that  such  certificates  of  stock,  with 
the  power  of  attorney  so  executed  in  blank,  were,  on  and 
prior  to  the  1st  of  June,  1856,  and  subsequent  thereto,  in- 
cluding the  12th  of  January,  1857,  bought  and  sold  in  the 
city  of  Cincinnati  as  and  for  the  stock  of  said  company. 

The  defendant  further  says,  that  he  denies  that  the 
plnintiff  was  the  owner,  and  lent  and  transferred  to  the  de- 
fendant shares  of  stock  in  said  Marietta  and  Cincinnati 
Kailroad  Company,  otherwise  than  as  holding  and  loaning 
and  transferring  by  delivery  to  the  defendant  certificates 
of  stock,  with  a  power  of  attorney  executed  in  blank,  as 
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hereinbefore  describeiL  «And  the  defeudant  fltates  that 
the  shares  of  stoek  mentioned  in  the  two  written  agree- 
ments set  out  in  the  petition  were  such  certificates  of 
stock  to  the  amount  therein  named,  and  the  shares  of  stock 
to  be  returned  to  the  plaintiff  on  demand  were  like  cer- 
tificates of  stock  to  the  same  amount,  and  such  additional 
amount  as  the  interest,  payable  in  stock,  which  might  have 
accrued  at  the  time  of  demand,  would  require.  And  the 
defendant  states  that  the  plaintiff  has  in  no  form  or  man- 
ner made  demand  upon  him,  the  defendant,  for  the  return 
of  the  shares  of  stock  in  said  two  written  agreements 
mentioned,  or  of  either  of  them. 

The  defendant,  for  further  answer,  denies  the  allegations 
in  the  said  petition  as  to  the  surrender  and  dissolution  of 
the  said  Marietta  and  Cincinnati  Railroad  Company,  and 
the  extinguishment  of  its  capital  stock. 

The  court  found  the  plaintiff  below  entitled  to  a  judg- 
ment for  the  market  value  (about  sixteen  cents  on  the 
dollar)  of  the  stock  mentioned  in  the  two  agreements  at 
the  time  they  bear  date,  with  interest  from  that  time  at  eight 
per  cent.,  and  rendered  judgment  for  the  sum  of  $8,816.78. 

A  motion  for  a  new  trial  was  made  by  both  parties  and 
overruled,  and  this  action  is  prosecuted  to  reverse  that 
judgment. 

Stallo  f  KUtredgey  for  plaintiff  in  error : 

I.  No  breach  of  the  contract  set  forth  in  the  petition 
occurred,  whereon  an  action  could  be  maintained,  until 
a  demand  was  made  of  Fosdick  for  the  return  of  the  stock 
named  in  the  contracts.  It  is  the  demand  and  refusal 
which  constitutes  the  breach  of  the  contract  and  does  the 
damage.  LohddL  v.  SopkinSy  6  Cowen,  516;  Vanoe  v. 
BloomeTy  20  Wend.  196 ;  Moore  v.  Hudson  River  12. 12.  Co., 
12  Barb.  166 ;  Norman  v.  iHley^  17  Wis.  814,  and  same  case 
21  Wis.  138 ;  ThraU  v.  Meade's  Estate^  40  Vt  644;  New- 
man V.  MeGrregory  6  Ohio,  849. 

n.  The  measure  of  damages  for  a  breach  of  the  contraot 
set  forth  in  the  petitioa  is  the  value  of  the  stock  at  the 
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time  of  the  breach  of  the  contiacta,  which,  from  the  pre- 
ceding proposition,  was  the  time  of  such  demand  and 
refusal.  Chase  v.  Washburriy  1  Ohio  St.  244 ;  C.  ^  P.  R.  R. 
Co.  V.  KeUy  et  al,  6  Ohio  St.  180;  Eobinson  v.  Noble,  8 
Peters,  181 ;  Eastern  Railroad  Co.  v.  Benedidy  10  Gray,  212 ; 
SmUh  V.  Berry,  6  Shepley,  122 ;  Bush  et  al.  y.  Cartfield,  2 
Conn.  485 ;   Wells  v.  Abemathy,  6  Conn.  222. 

IIL  1.  The  deed  from  Koah  Wilson  and  others,  purchasers 
at  the  receiver's  sale,  to  the  Marietta  and  Cincinnati  Ball- 
road  Company  as  reorganized,  is  invalid  for  want  of  a  com- 
petent grantee.  Sloan  v.  McConaly,  4  Ohio,  157 ;  Jackson  v. 
Corry,  8  JohnB.  386 ;  Jackson  v.  RartweU,  8  Johns.  422 ; 
Hombeck  v.  Westbrook,  9  Johns.  78. 

2.  From  the  last  proposition,  the  deed  of  the  Marietta 
and  Cincinnati  Railroad  Company  to  the  ^^  Marietta  and 
Cincinnati  Railroad  Company  as  reorganized,''  is  invalid, 
because  the  grantees  do  not  fall  within  the  persons  defined 
in  the  act  of  1868.    S.  &  S.  131.  | 

8.  The  deed  purporting  to  have  been  made  under  this 
act  is  void,  because  the  consent  of  two-thirds  of  the  stock- 
holders thereto  is  not  shown. 

4.  The  deed  is  void,  as  there  is  no  proof  that  the  condi- 
tion of  the  proviso  of  said  act  was  ever  complied  with* 
If  it  was  not,  the  deed  is  void ;  if  it  was,  the  preservation 
of  the  old  stock,  as  a  thing  of  value,  has  been  specially  pro- 
vided for,  and  it  may  be  converted,  under  the  proviso,  into 
stock  in  the  new  corporation. 

5.  The  act  of  1868  is  unconstitutional,  because  it  is  a 
special  act  conferring  corporate  powers,  under  sections  1 
and  2  of  the  constitution  of  Ohio. 

IV,  In  no  case  can  the  damages  bear  eight  per  cent,  in- 
terest. 

King,  Thompson  f  Avery,  and  Nicholas  Longworth,  for  de- 
fendant in  error : 

I.  This  loan  was  a  muiuum,  and  in  legal  effect  a  sale, 
changing  the  property,  throwing  upon  the  borrower  all  the 
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risks  attending  its  return  and  creating  a  debt.  Chase  v. 
Washburiiy  1  Ohio  St.  249.  Demand  of  the  stock  was  not 
necessary  to  the  action.  Demand  of  its  valuer  as  alleged 
in  the  petition,  was  su£B[cient. 

II.  The  value  at  the  time  of  the  demand,  or  suit 
brought,  is  not  the  measure  of  damages  in  such  a  case. 
The  rule  is  not  general.  It  does  not  apply  to  stock  con- 
tracts. Bates  V.  WUeSy  1  Halldy,  532 ;  and  see  26  N.  Y. 
809 ;  81  N.  Y.  676 ;  26  Penn.  St.  148 ;  19  Conn.  212 ;  28 
Ind.  1.  Nor  to  real  estate  contracts.  Buck  v.  Waddle^  1 
Ohio,  857 ;  and  see  84  Penn.  St  418,  and  85  Penn.  St.  28» 
which  are  both  directly  against  the  decision  in  5  Conn. 
222,  cited  by  plaintiff  in  error.  Nor  to  contracts  for  mer- 
chandise when  the  price  has  been  paid  in  advance.  8 
Cowen,  82 ;  27  Barb.  424 ;  12  Cal.  171 ;  17  Cal.  415 ;  4 
Texas,  289;  18  Texas,  824.  Nor  is  it  true  that  in  an  action 
upon  a  contract  the  original  consideration  can  not  be  re- 
covered. 16  Ohio,  128;  8  Jones'  (N.  0.)  Law,  550;  2 
Man.,  a.  &  S.  905. 

III.  But  the  rule  claimed  can  not  apply  here,  because  at 
the  time  of  demand  no  such  stock  was  in  existence.  That 
is  the  peculiar  and  controlling  feature  of  the  case.  That 
the  stock  of  the  Marietta  and  Cincinnati  Railroad  had 
become  extinct  is  proved  by  the  foreclosure  and  sale  of 
their  road  and  all  its  appurtenances,  in  1860,  to  the  new 
^  Marietta .  and  Cincinnati  Railroad  Company  as  reor- 
ganized," followed  by  the  deed  conveying  its  franchise 
and  all  its  corporate  rights  and  privileges  to  the  new  com- 
pany, by  virtue  of  the  general  act  of  April  4, 1868.  S.  &  B. 
181.  The  corporate  capacity  of  the  new  company  can  not 
be  collaterally  impeached  or  questioned.  Webb  v.  Moler^ 
8  Ohio,  548 ;  5  Ala.  787.  The  record  of  the  suit  of  Noah 
L.  Wilson,  trustee,  against  the  stockholders  and  creditors 
of  the  original  company  also  proves  that  nearly  all  the  old 
stock  was  surrendered  in  exchange  for  stock  in  the  new 
company.  The  effect  of  all  this  was,  the  old  company 
and  its  stock  were  defunct  prior  to  1868.  Its  charter  was 
virtually  surrendered. 
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IV.  The  risk  of  returning  the  stock  being  on  the 
%)laintiff  in  error,  and  the  stock  destroyed,  the.  only  pos- 
sible measure  of  damages  was  its  value  at  the  time  of  the 
loan.  The  cotirt  had  no  other  alternative*  No  inter- 
mediate time  between  the  loan  in  1857  and  the  demand  in 
1868  could  be  selected.  The  court  was,  therefore,  unavoid* 
ably  remitted  to  the  value  of  the  stock  at  the  time  of  the 
loan.  The  plaintifl*  in  errdU,  as  vendee,  is  bound  for  com- 
pensation. He  owes  the  plaintiff,  and  the  stock  has  been 
lost  without  any  fault  of  the  latter. 

y.  The  value  at  the  time  of  the  loan  being  the  measure 
of  damages,  and  the  parties,  by  their  memorandum  made  at 
the  time  on  the  loan  note,  having  put  their  own  valuation 
upon  the  stock,  that  should  govern.  Why  else  was  it  put 
there  ?  Tafi  v.  Wildmariy  15  Ohio,  128 ;  Barret  v.  AUm,  10 
Ohio,  426 ;  Story's  Bailment,  sees.  258,  253a.  And  see  2 
Man.,  Gr.  &  S.  905;  8  K  H.  299;  12  Pick.  562;  10  Met. 
481.  ( 

Haoans,  J.  This  action  is  founded  on  two  agreements, 
one  of  which  is  as  follows : 

"  Borrowed  of  Wm.  Green,  Esq.,  one  hundred  and  nine 
shares  ($5,450)  of  the  capital  stock  of  the  Marietta  and 
Cincinnati  Railroad  Company,  returnable  on  demand,  with 
interest  on  said  stock  at  the  rate  of  eight  per  cent,  per 
annum  from  the  1st  of  February  last. 

"  June  1, 1856.  •  Samuel  Fosdick." 

On  which  there  is  a  memorandum,  viz  : 

•'  109  8.-45,450 
111  S.—  5,550 


fll,000 
293.83 — 4  mos.  int.  at  8  pw  cent. 
25.94 — ^marginal  int. 

$11,319.27— or  $6,225.60.'* 
The  other  agreement  is  as  follows : 
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"Borrowed  of  Wm.  Green,  Esq.,  certificate  for  one 
hundred  and  eleven  shares  of  Marietta  and  Cincinnati 
Eailway  stock,  bearing  interest  at  eight  per  cent,  from 
February  1, 1856 ;  marginal  interest,  $25.94 ;  to  be  returned 
on  demand.  Samubl  Fosdioil 

"January  12, 1857.'* 

On  which  there  is  this  memorandum : 

« 111  Shares, $5,550 

Int.  from  February  1, 1856. 
Marg'n'l  int., 25.94.'* 

And  judgment  was  asked  for  $6,225.60,  interest  and 
costs. 

On  the  trial  it  appeared  that  the  agreements  sued  on 
were  in  the  handwriting  of  the  defendant,  including  the 
memoranda  in  figures,  which  were  placed  thereon,  before 
the  papers  were  delivered  to  the  plaintiff  It  seems  that 
the  parties  had  a  large  negotiation  or  "  swap,"  as  they  call 
it,  shortly  before,  amounting  to  over  $82,000,  in  which  the 
defendant  transferred  to  the  plaintiff  certain  stocks,  includ- 
ing those  mentioned  in  the  agreements,  in  exchange  for 
certain  notes  iudorsed  by  the  plaintiff  to  the  defendant.  It 
was  claimed  that  the  memoranda  in  figures  at  the  bottom 
of  the  contracts,  were  intended  to  indicate  the  agreed 
value  of  the  stock  at  the  time  the  loans  were  made.  Mr. 
Green  states  that  this  value  "  was  ascertained  and  declared 
on  an  account,"  containing  the  statement  of  the  securities 
involved  in  the  "  swap,"  which  "  exactly  corresponds  with 
the  memoranda "  in  the  agreements.  Mr.  Fosdick  states 
that  these  figures  simply  represented  the  price  at  which 
those  stocks  were  put  in  that  bargain  " — ^^  that  these  figures 
did  not  represent  the  market  value  of  the  stock,  but  to 
show  their  nominal  or  conventual  value  at  which  he  and 
the  plaintiff  had  swapped  the  stocks  and  notes.  The  stock 
named  in  the  contracts  was  transferred  to  the  defendant, 
who  afterward  had  sole  control  of  it,  and  was  never  re- 
turned or  offered  to  be  returned,  or  paid  or  settled  for. 
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There  is  testimony  of  an  alleged  demand  by  the  plaintiff 
for  the  retarn  of  this  stock  in  October,  1868.  It  seems  that 
about  that  date  the  plaintiff  was  indebted  to  the  defendant 
on  the  indorsements  spoken  of,  which  he  afterward  paid  off, 
to  an  amount  greater  than  the  value  of  the  stock,  as  agreed 
on  the  "swap."  And  Q-reen  says,  as  Fosdick  did  not 
press  him  on  these  indorsements,  he  did  not  press  Fosdick 
for  a  return  of  the  stock,  because  it  would  have  ^seemed 
ungenerous,  if  not  absurdj"  and  "greatly  to  my  disad- 
vantage and  inconvenient"  to  have  met  the  liability  to  the 
defendant.  In  June,  1856,  the  stock  of  the  Marietta  and 
Cincinnati  Railroad  Company  was  worth  16^  cents,  and  in 
January,  1857, 15J  cents. 

It  further  appeared,  that  in  June,  1860,  the  Court  of 
Common  Pleas  of  Eoss  county,  Ohio,  ordered  a  sale  of 
the  property  and  rights  of  the  Marietta  and  Cincinnati 
Railroad  Company,  being  insolvent,  under  proceedings  in 
foreclosure  of  the  mortgage  indebtedness  thereon,  and  after* 
ward  a  majority  of  the  bondholders  and  creditors  and  the 
directors  of  the  company  agreed,  that  after  such  sale  the 
purchaser  should  hold  the  property  subject  to  a  reorgan- 
ization upon  a  basis  agreed  upon ;  that  afterward,  in  1860, 
the  legislature  of  Ohio  passed  "an  act  for  the  relief  of 
the  creditors  and  stockholders  of  the  Marietta  and  Cin- 
cinnati Railroad  Company,"  the  purpose  of  which. was  to 
vest  in  the  purchaser  at  such  sale  all  the  franchises,  the 
charter  and  property  of  the  corporation,  and  to  authorize  the 
reorganization  of  the  company.  That  act  provided  for 
the  issue  of  a  preferred  stock  to  carry  out  the  terms  of  the 
said  agreement,  and  for  the  completion  of  the  enterprise 
and  its  connections. 

Accordingly,  in  1 860,  the  franchises,  property,  and  rights 
of  the  corporation  were  sold  to  certain  persons  as  trustees 
in  behalf  of  the  mortgagees  and  creditors,  which  sale  was 
confirmed  and  a  conveyance  made  in  pursuance  thereof  to 
the  purchasers.  In  the  same  year,  the  company  was  after- 
ward reorganized  by  the  parties  in  interest,  under  the  said 
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act  of  the  lesrislature,  under  the  style  of  "  The  Marietta 
and  Cincinnati  Railroad  Company  as  reorganized/'  and  the 
said  trustees  conveyed  to  the  new  corporation  the  property 
they  had  bought.  The  new  corporation  provided  for  the 
issue  of  three  classes  of  stocks,  having  preferences  of 
dividends  in  the  order  named,  according  to  the  agree- 
ment: 

First  preferred  stock,  entitled  to  dividends  of  six  pep 
cent. ;  second  preferred  stock,  entitled  to  dividends  of  six 
per  cent ;  common  stock,  entitled  to  dividends  of  six  per 
cent. 

The  court,  in  the  decree  named,  and  in  pursuance  of 
said  agreement,  set  aside  to  N.  L.  Wilson,  as  trustee, 
$1,500,000  of  common  stock,  to  be  distributed  pro  rata 
among  all  the  stockholders  and  unsecured  creditors  of  the 
old  company — ^the  proportion  to  stockholders  being 
twenty  per  cent,  of  the  stock  held  by  them. 

The  trustees,  being  unable  to  distribute  this  stock  from 
various  causes,  filed  a  bill  to  compel  the  parties  to  come  in  and 
receive  it,  and  invoke  the  aid  and  protection  of  the  court 
in  the  premises,  and  in  June,  1865,  the  court  entered  a 
decree  barring  any  future  claim  on  the  part  of  a  creditor 
who  had  not  nled  his  claim.  The  stock  in  question  in  this 
case  was  not  presented  to  the  trustee  in  that  ease  by  the 
defendant. 

The  legislature  of  Ohio,  on  the  4th  April,  1863, 
passed  "  an  act  supplementary  to  an  act  entitled  "  an  act 
to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  State  of  Ohio,  "  passed  May  1, 1852,'' 
and  in  February,  1865,  before  the  entry  of  the  last-named 
decree,  the  Marietta  and  Cincinnati  Railroad  Company^ 
in  pursnance  of  an  order  of  its  board  of  directors,  con- 
veyed by  deed  to  the  Marietta  and  Cincinnati  Railroad 
Company,  as  reorganized^  its  franchise  to  be  a  corporation* 
At  that  time,  the  stock  of  the  Marietta  and  Cincinnati 
Railroad  Company  had  no  market  value — in  fact,  could  not 
be  sold  at  all.    The  same  is  true  as  of  the  time  of  the  entry 
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of  the  decree  in  June,  1865,  though  some  of  the  old  stock 
was  then  and  still  is  outstanding. 

It  has  already  been  determined  by  this  court,  in  General 
Term,  on  demurrer  to  the  petition,  that  the  transactions 
between  these  parties  have  all  the  legal  characteristics  and 
results  of  a  sale  of  the  stock  in  question.  This  opinion 
was  based  on  the  fact  that  the  title  to  this  stock  passed  to 
the  defendant,  as  in  a  mutuum ;  that  the  identical  stock 
borrowed  was  not  intended  or  expected  to  be  returned,  bat 
other  stock  of  like  kind  and  amount  on  demand ;  and  the 
court  cited  Chase  v.  Washburn^  1  Ohio  St  244,  as  conclun.. 
sive ;  Story  on  Bail.,  sec.  47 ;  Mallory  v.  WilliSj  4  Comstjf 
76.  It  was,  in  fact,  a  purchase  by  defendant,  to  be  paid  fo^ 
at  a  future  time,  according  to  the  contract,  in  stock  of  a 
like  kind  and  amount,  on  demand,  or  what  was  equivalent 
to  a  demand.  The  principal,  and  indeed  the  only  question 
that  remains  to  be  considered,  is  whether  the  judge  at 
Special  Term  erred  in  finding  that  the  market  value  of  the 
stocks  at  the  date  of  the  transactions,  respectively,  was  the 
true  measure  of  the  plaintiif's  damages,  with  interest  at 
eight  per  cent. ;  and  here  the  plaintiff  takes  exception  to 
the  judgment  of  the  court  below,  claiming  that  the  parties 
had  agreed  to  the  value  of  the  thing  loaned  according  to 
the  memoranda,  and  it  was  therefore  a  valued  loan ;  and 
that  according  to  Taft  v.  WildmaUy  15  Ohio,  123,  which 
was  a  case  of  "  swapping,"  the  parties  in  the  agreement 
had  fixed  "  their  own  terms,  conditions,  and  prices,"  and 
that  amount,  viz  :  $6,225.60, "  is  the  true  rule  of  damages." 
Story  on  Bailments,  sees.  253,  253a. 

But,  aside  from  the  fact  that  the  plaintiff  in  the  pleadings 
seeks  to  recover  its  value,  we  think  the  testimony  very 
clearly  shows  that  these  memoranda  refer  to  the  prices  of  this 
stock,  which  had  been  agreed  upon  in  the  ^previous  transac- 
tions between  them,  and  had  no  reference  to  an  agreed  valu- 
ation of  the  loans  themselves  at  the  time  they  were  made. 
The  loan  transactions  were  wholly  disconnected  with  the 
prior  ^^  swap,"  and  these  memoranda  are  not  evidence  from 
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which  we  can  fix  the  measure  of  damages.  The  case  at  bar 
difiers  wholly,  therefore,  from  those  in  the  authorities  cited. 
See  Keys  v.  Harwood,  2  M.  G.  &  S.  905 ;  Drown  v.  Smithy 
8  N.  H.  299;  Wakefield  v.  Steedman,  12  Pick.  562;  Jones  v. 
Bichardson^  10  Met.  481. 

The  defendant  excepts' to  the  judgment  of  the  court  be- 
low on  various  grounds.  It  is  claimed,  that  here  was  a  sale, 
to  be  paid  for,  not  in  money,  but  in  a  specific  article  of  like 
kind  and  amount,  irrespective  of  market  value,  when  de- 
manded; that  a  demand  must  be  alleged  and  proved;  that 
the  true  measure  of  damages  is  the  value  of  the  article  when 
demanded  and  refused;  and  that  in  no  case  could  the  meas- 
ure of  the  damages  be  the  value  of  £he  stock  at  the  time  of 
making  the  contracts,  with  eight  per  cent,  interest.  Other 
objections  were  made,  but  these  embody  them  all  in  our 
view  of  the  case ;  and  a  very  large  number  of  authorities  were 
cited  to  support  them.  Lobdell  v.  Hopkins^  5  Cowen,  516; 
Vance  v.  Bloomer^  20  Wend.  196 ;  Moore  v.  Hudson  River 
Mailroad  Co,^  12  Barb.  156;  Newman  v.  McGregor^  5  Ohio, 
849;  a  ^  P.  R.  R.  Co.  v.  Kelley,  etc.,  5  Ohio  St.  180;  Chase 
V.  Washburn,  1  Ohio  St.  244;  Russell  v.  Ormsby,  10  Vt.  274; 
Thrall  v.  Meade's  Estate,  40  Vt.  544;  Frazer  v.  McCord,  1 
Carter  (Ind.),  224;  Ewinc;  v.  French,  1  Blackf.  170 ;  Martin  v. 
Churms,  7  Miss.  277;  Hotchkiss  v.  Newton,  10  Geo.  560; 
Wyatt  V.  Bailey,  1  Morris  (Iowa),  396;  Norman  v.  Isley,  17 
"Wis.  814;  same  case,  21  Wis.  138;  Robinson  v.  Noble,  8  Pet. 
181;  Eastern  Railroad  Co.  v.  Benedict,  10  Gray,  212;  Smith 
V.  Berry,  6  Shepley  (Me.),  122. 

It  was  held  by  the  court,  in  the  dumurrer  to  the  petition, 
that  no  special  demand  was  necessary,  and  that,  so  far  as 
the  remedy  of  the  plaintiff  was  concerned,  the  transac- 
tions must  be  treated  as  money  contracts.  Newman  v. 
McGregor,  5  Ohio,  352 ;  Trowbridge  v.  Holcomb,  etc.,^  Ohio  St. 
44;  Ward  v.  Howard,  12  Ohio  St.  158.  Again,  the  mere 
lapse  of  time,  and  the  conduct  of  the  defendant,  in  exer- 
cising continued  and  unequivocal  dominion  and  control  over 
the  property,  were,  of  themselves,  a  substantial  conversion  of 
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the  thing  loaned,  and  so  other  special  demand  need  not  be 
alleged  or  proved.  Bristol  v.  Burt^  7  Johns.  254.  At  all 
events,  the  bringing  of  the  suit  was  a  sufficient  demand. 
Again,  it  was  claimed  by  the  plaintiff,  that  long  before  the 
bringing  of  the  suit  the  stock  was  not  only  worthless,  but 
had,  in  fact  and  in  law,  no  existencey  because  the  Marietta 
and  Cincinnati  Bailroad  Company  had  parted  with  all  its 
franchises,  property,  and  rights  of  every  description  to  the 
Marietta  and  Cincinnati  Bailroad  Company  as  reorganized^ 
and  a  demand  need  not  therefore  be  made,  as  the  law  would 
not  require  a  vain  thing  to  be  done ;  and  that  these  consid- 
erations took  this  case  out  of  the  ordinary  rule  of  the  meas- 
ure of  damages  as  stated  in  the  authorities. 

The  real  questions  involv*ed  in  this  view  of  the  case,  is 
stated  thus:  Do  the  facts  avoid  the  necessity  of  a  demand? 
If  so^  are  they  proved ;  and  if  they  are,  what  is  the  meas- 
ure of  damages?  We  have  already,  in  great  part,  an- 
swered these  questions. 

Although  our  Supreme  Court,  in  Atkinson  v.  Marietta  and 
Cincinnati  Bailroad  Go.j  15  Ohio  St.  23,  in  December,  1864, 
decided  that  the  proceedings  in  the  Ross  county  court  of  com- 
mon pleas  did  not  vest  the  new  corporation  with  the  corporate 
franchises  of  the  old  company, yet  by  the  proceedings  under 
the  act  of  April  4, 1864  (S.  k  8. 181),  which  are  unreversed, 
and  by  the  deed  of  February,  1865,  we  think,  without  calling 
attention  to  the  specific  objections  made,  for  all  practical 
purposes,  nothing  tangible  whatever  remains  of  the  old  cor- 
poration or  of  the  property  which  had  belonged  to  it.  At 
all  events,  the  new  company  is  a  de  facto  corporation,  recog- 
nized by  this  court  constantly,  in  suits  pending  and  tried, 
and  perhaps  by  all  the  courts  in  the  State;  and  its  proceed- 
ings are  valid  until  ousted  by  a  proper  suit  and  judgment, 
Webb  V.  MoUr,  8  Ohio,  648. 

Besides,  we  do  not  see  how  the  defendant  can,  in  a  col- 
lateral proceeding  like  this,  question  the  fact  of  its  exist- 
ence and  the  conclusion  of  the  facts  connected  with  its  ori- 
gin. It  is  said,  however,  that  Green,  equally  with  Fosdick, 
assumed  the  risk  of  the  contingency  which  happened.    But 
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it  must  be  remembered  that  the  maxim,  ^^  Ejus  est  periculum, 
cujus  est  dominium^  applies  in  this  case.  The  whole  risk  of 
loss,  under  the  facts  of  this  case,  fell  upon  Fosdick.  It  is 
true  that  Green  would  have  been  entitled  to  any  appeciation 
in  the  value  of  the  stock,  or  subjected  to  any  loss  by  depre- 
ciation ;  and  Fosdick,  on  the  other  hand,  would  have  been 
subjected  to  loss  by  appreciation  of  value,  and  entitled  to 
the  profit  of  a  depreciation.  But  this  goes  upon  the  idea 
that  the  thing  itself  had  an  existence  at  the  time  a  demand 
was  made;  and,  in  such  a  case,  the  authorities  cited  would 
be  entitled  to  their  proper  force.  But  here  was  not  only  a 
depreciation  of  the  thing  loaned,  until  it  was  worthless,  but 
a  practical  destruction  of  it;  and  the  borrower  was  thus  dis- 
abled, by  his  own  delay,  to  restore  the  loan.  It  was  im- 
possible for  him  to  satisfy  the  contract,  as  there  was  no  such 
thing  in  existence  as  this  stock,  as  we  think  is,  for  all  prac- 
tical purposes,  shown  by  the  evidence.  This  is  the  peculiar 
and  controlling  fact  in  this  case^  and  distinguishes  it  from  all 
other  cases  found  in  the  books.  Indeed,  there  is  no  reported 
pase,  which  either  counsel  or  the  court  have  been  able  to  find, 
which  resembles  this  in  this  respect 

Kow,  it  is  said,  that  inasmuch  as  the  thing  loaned  was 
worth  nothing  in  October,  1868,  when  an  alleged  demand 
was  made,  or  when  the  suit  was  brought,  that  the  plaintiff 
can  recover  nothing.  This  is,  undoubtedly,  the  ordinary 
rule,  but  there  are  exceptions  to  it  It  does  not  apply  to 
that  class  of  contracts  in  which  the  plaintiff  has  a  right  to 
recover,  not  the  market  value  at  the  time  of  demand,  but 
the  highest  market  value  between  the  sale  and  the  com- 
mencement of  the  action  or  the  time  of  trial.  Bates  v.  Wiles, 
1  Handy,  532 ;  Momaine  v.  Van  AUeUy  etc.,  26  N.  T.  809 ;  Scott 
V.  Rogers^  etc.,  81  N.  Y.  676 ;  Bank  of  Montgomery  v.  JReese, 
26  Pa.  St.  143 ;  West,  etc.  v.  Pritchard,  etc.,  19  Conn.  212 ; 
Kent,  etc,  v.  Ginier,  23  Ind.  1.  Another  exception  is  found 
in  the  case  of  contracts  relating  to  real  estate.  Buck  v.  Warf- 
die,  1  Ohio,  857;  Hertzoq's  Adrn'r  v.  Hertzog,  84  Pa.  St.  418; 
McNair  v.  Compton,  85  Pa.  St  23.    And  still  another,  where 
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payment. of  the  price  of  merchandise  is  made  in  advance. 
8  Cowen,  82 ;  27  Barb.  424 ;  12  CaL  171 ;  4  Texas,  289.  And 
see  Sargeant  v.  Covington  and  Cincinnati  Bridge  Co.,  1  S.  C.  R. 
854 ;  Henson  v.  ChastinCy  3  Jones  (N.  C),  550.  In  Kqfs  v. 
Harwoody  2  M.  G.  &  S.  905,  where  the  defendant,  by  his  own 
act,  made  it  impossible  to  deliver  goods  under  a  contract  to 
pay  with  them  for  the  services  of  the  plaintiff,  Ch.  J.  Tindal 
held  that  an  action  might  be  maintained  for  the  valae  of  the 
services.  And  in  Taft  v.  WHdman^  15  Ohio,  123,  our  Su- 
preme Court  held  that  the  plaintiff  could  recover  the  original 
price  at  which  the  land  certificates  were  taken  in  the  trade 
in  that  case.  And  we  think  the  case  at  bar  should  be  classed 
among  the  exceptions  as  to  the  measure  of  damages. 

It  has  not  escaped  the  attention  of  the  court  that  Fosdick 
has  not  offered  to  return  the  identical,  nor  indeed  any  stock, 
nor  explained  his  use  of  the  stock  borrowedL  He  was  not 
bound  to  do  either.  We  are  to  regard  him  as  a  vendee,  and  as 
bound  to  make  compensation.  The  tontract  is  absolute.  It 
would  be  a  hardship  to  allow  him  to  purchase  a  thing  of 
real  value  and  to  pay  for  it  in  a  thing  which  has  no  exist-r 
ence,  so  to  speak,  or  rather  to  pay  nothing.  Now,  that  he 
can  not  restore  the  stock,  by  his  own  delay,  neither  law  nor 
equity  will  help  him  to  substantially  ignore  the  contract  and 
shift  the  loss  on  the  plaintiff.  There  is  necessarily,  therefore, 
no  other  mode  or  measure  of  compensation  to  the  plaintiff 
but  to  restore  to  him  its  value  at  the  time  the  loan  was  made. 
There  is  no  intermediate  time  between  the  date  of  the  loan 
and  the  bringing  of  the  suit  at  which  we  can  stop  to  ascer- 
tain the  damages. 

Having  thus  affirmed  the  principle  upon  which  the  judg- 
ment at  Special  Term  proceeds,  there  remains  the  question 
of  the  interest  allowed.  We  think  the  judge  erred  in  allow- 
ing eight  per  cent.  It  should  have  been  but  six  per  cent, 
from  the  date  of  the  transactions  respectively,  and  the  judg« 
ment  will  be  modiiied  accordingly. 
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J.  0.  Baum  et  al.,  the  City  Board  of  Equalization,  v.  Thb 
Board  of  Commissionbbs  of  Hamilton  County. 

The  city  board  of  equali2sation  are  entitled  to  compensation  for  their 
seryices  from  thecounty  treasury,  and  county  commissioners  are  obli- 
gated to  fix  and  allow  the  same  without  reference  to  the  rate  of  the  com- 
pensation allowed  the  county  board  of  equaliaation. 

This  was  an  amicable  suit  reserved  on  an  agreed  state- 
ment of  fact  to  General  Term. 
The  case  appears  fully  in  the  opinion. 

W.  &  Scarboroughy  County  Solicitor^  for  the  defendants. 

Stoker,  J.  The  question  submitted  to  us  is,  whether  the 
commissioners  of  Hamilton  county  have  the  power  to 
fix  the  per  diem  compensation  of  the  city  board  of  equal- 
ization for  their  services,  ^nd  pay  the  same  out  of  the  county 
treasury. 

By  section  40  of  the  act  of  April  5, 1859  (S.  &  C.  1454),  it 
is  enacted  ''  that  there  shall  be  a  special  board  for  the  equal- 
ization of  the  real  property  in  the  city  of  Cincinnati,  to  be 
composed  of  six  citizens  of  the  city,  to  be  appointed  by  the 
city  council,  who,  with  the  county  auditor,  shall  compose 
the  city  board  of  equalization.  Such  board  shall  meet  on 
the  fourth  Monday  of  October,  1859,  and  every  sixth  year 
thereafter,  and  shall  have  power  to  equalize  the  value  of 
the  said  property  within  the  city,  and  shall  be  governed  by 
the  same  rules,  provisions,  and  limitations  that  are  prescribed 
in  section  89  of  this  act.'* 

By  the  law  of  May  8, 1868  (S.  k  S.  758),  section  40  was 
so  amended  that  it  was  made  to  apply  to  all  cities  of  the 
lirdt  and  second  class,  thereby  relieving  it  from  any  doubt 
as  to  its  invalidity  on  the  ground  of  special  legislation 
merely.    In  no  other  particulars  was  the  section  changed. 
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A  county  board  of  eqnalization  was  also  constitated  by 
the  act  of  1859,  composed  of  the  county  auditor,  the  county 
surveyor,  and  the  county  commissioners,  or  a  majority  of 
them,  who  were  to  perform  the  same  duties  in  relation  to 
the  real  estate  without  the  city,  as  the  city  board  of  equali- 
zation were  empowered  to  discharge  in  the  equalization  of 
real  property  within  the  city  limits. 

By  section  50  of  the  same  act  (8.  &  C.  1458),  it  was 
enacted  that  **  each  member  of  the  county  board  of  equali- 
zation shall  be  entitled  to  receive  for  each  day  necessarily 
employed  in  the  duties  enjoined  upon  him  by  this  act,  such 
sum  as  the  commissioners  of  the  county  shall  allow,  not  ex- 
ceeding two  dollars,  to  be  paid  out  of  the  county  treasury 
on  the  order  of  the  auditor,"  but  no  reference  is  made  to 
the  city  board,  and  no  provision  in  terms  is  made  to  re- 
munerate its  members,  nor  does  it  appear  to  us,  although  the 
city  board  are  bound  to  perform  the  same  duties  and  to 
be  governed  by  the  same  rules  the  law  imposes  upon  the 
county  board,  they  are  thereby  limited  to  the  same  per 
diem  allowance  by  necessary  implication. 

The  county  board  is  composed  of  county  officers  only, 
who  receive  their  annual  salary  meanwhile,  and  for  the  ad- 
ditional duties  devolved  upon  them  they  may  claim  the  extra 
allowance  given  by  section  50.  But  the  city  board,  with 
the  exception  of  the  county  auditor,  are  not  officers  of  the 
county,  but  private  citizens,  who  are  called  from  their  ordi- 
nary business,  which  may  require  immediate  attention,  and  to 
give  their  whole  time  for  months  to  the  discharge  of  a  most 
important  yet  irksome  duty.  It  is  but  just,  therefore,  that 
they  should  be  fairly,  and  performing  as  they  do  so  impor- 
tant a  service,  liberally  compensated.  Nor  do  we  think  the 
allowance  to  be  made  in  any  manner  depends  upon  what 
may  be  the  compensation  of  the  county  board,  as  from  the 
difference  of  the  composition  of  the  two  boards,  neither 
the  nature  of  their  office  nor  the  equity  of  the  statute  demand 
such  a  comparison  as  the  measure  of  remuneration. 

Nor  do  we  believe  that  the  county  commissioners  should 
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remand  the  city  board  to  the  city  council  for  their  compen- 
sation. The  commissioners  have  heretofore  admitted,  we 
are  told,  their  power  to  compensate  the  city  board,  and  we 
can  see  no  injustice  nor  any  excess  of  jurisdiction  on  their  part 
to  prevent  them  from  still  exercising  it.  The  city  pays  a 
very  large  share  of  the  taxes  assessed  for  county  purposes, 
and  of  necessity  is  compelled  mainly  to  bear  the  burden  of 
discharging  the  compensation  allowed  to  the  county  board, 
though  they  have  no  control  over  the  assessment  of  the  real 
property  within  its  limits,  and  it  is  but  the  same  result  if 
the  allowance  to  be  made  to  the  city  board  is^  paid  in  the 
first  instance  from  the  county  treasury,  aa  practically  thecily 
bears  its  full  proportion  of  the  expense. 

We  are  of  the  opinion,  therefore,  that  the  commissioners 
have  the  necessary  authority,  and  would  be  fully  justified  in 
allowing  the  members  of  the  city  board  a  fair  and  liberal 
compensation  for  their  services,  in  performing  the  duties 
they  have  assumed,  to  be  paid  from  the  county  treasury. 


Hiltz  v.  Soullt.    (In  General  Tbrm.) 

< 

B.  contracted  with  H.  to  buUd  him  a  house,  and  employed  S.  to  do  the 
plasteriDg.  When  the  work  was  ready  for  the  plastering,  B.  had  be- 
come of  doubtful  credit,  and  8.  applied  to  H.  to  know  whether  he  had 
funds  of  B.  under  the  contract  to  pay  for  the  plastering,  and  was  assured 
by  H.  that  tliere  would  be  funds  of  B.  retained  in  H.*8  hands  to  pay  for 
the  work  to  be  done  by  S.,  and  also  gave  his  verbal  promise  that  if  S. 
would  go  on  and  do  the  work,  he,  H.,  would  pay  for  it  if  B.  did  not.  S. 
thereupon  went  on  and  did  the  plastering,  but  w]ien  he  called  on  H. 
for  the  money,  H.  denied  that  he  had  any  money  of  B.  under  the  con- 
tract. 

Heldf  that  H.  was  estopped  to  deny  that  he  had  funds  to  pay  for  the 
work ;  also,  that  the  promise  was  an  original  contract  with  S.,  not  void 
under  the  statute  of  frauds,  as  a  verbal  promise  to  pay  the  debt  of  an- 
other; that  though  the  promise  was  first  alleged  in  the  reply,  and  might 
properly  have  been  ordered  to  be  striken  out  of  the  reply  as  a  departure^ 
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yet,  as  leave  would  have  been  given  to  put  it  in  the  petition  by  amend- 
ment, if  Btricken  out  of  the  reply,  the  error  in  overruling  the  motion  to 
strike  out  was  not  prejudicial  to  the  defendant,  and  so  was  not  a  ground 
for  reversing  the  judgment  rendered  after  a  trial  on  the  issue  as  made  in 
the  reply. 

This  was,  in  the  court  below,  a  proceeding  by  Scully,  the 
plaintiff,  for  plastering  done  by  him  on  the  defendant's 
house,  under  a  sub-contract  with  Becket  &  Megrue,  who 
were  the  contractors  with  Hiltz  for  the  building  of  the 
house.  Becket  &  Megrue  failed  to  pay  the  plaintiff,  their 
sub-contractor,  for  the  plastering  done  by  him,  and  he 
served  a  notice  upon  fliltz,  the  owner,  under  the  statute  to 
subject  the  funds  in  his  bands  coming  to  the  contractors. 
The  defendant  claims  that  he  had  paid  to  the  contractors  all 
that  was  due  before  the  service  of  the  notice.  The  plaint- 
iff alleges,  and  claims  to  have  proved,  that  before  the  work 
was  done,  the  plaintiff,  finding  the  doubtful  circumstances 
of  the  principal  contractors,  signified  to  the  defendant  that 
he  would  not  proceed  with  the  work  unless  there  were  funds 
in  his  hands  to  secure  him,  the  plaintiff,  the  payment  of  his 
compensation  for  the  work ;  and  that  the  defendant  then,  in 
order  to  induce  the  plaintiff  to  proceed  with  the  work,  as- 
sured him  that  there  were  sufficient  funds  in  his  hands  to 
pay  him  for  the  work,  and  that  it  should  be  paid  if  he  would 
only  proceed,  and  that  on  that  assurance  he  did  proceed  and 
performed  the  work,  and  gave  the  notice  under  the  statute. 
Now,  it  is  claimed  that  the  defendant  can  not  be  heard  to 
contradict  the  statement  he  made  before  and  at  the  time 
the  work  was  done ;  and  secondly,  that  the  defendant  did 
actually  contract  with  the  plaintiff  to  pay  him  for  the  work, 
and  that  on  that  contract,  and  on  that  only,  the  work  was 
done  by  the  plaintiff,  who  had  no  confidence  in  the  solvency 
of  Becket  &  Megrue. 

J,  C.  Miller^  for  defendant  in  error. 

Taft,  J.  We  have  examined  the  evidence  in  the  case, 
and  are  satisfied  that  the  allegations  of  the  plaintiff'  are 
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flabstantially  sustained  by  it,  and  that  it  would  be  inequita- 
ble for  the  court  to  allow  the  defendant,  after  having  secured 
the  benefit  of  the  work  in  the  manner  proved,  to  turn  the 
plaintiff  over  to  Becket  &  Megrue  for  his  compensation. 
The  defendant  was  directly  interested  in  having  the  work 
go  on.  Becket  &  Megrue  could  not  pay  for  it  The  plaint- 
iff was  under  no  obligations  to  do  the  work  for  the  defend- 
ant without  being  paid  for  it.  The  consideration  for  the 
assurance  given  by  the  defendant  to  the  plaintiff  was  direct 
and  sufficient. 

But  it  is  claimed  that  this  ground  of  recovery  arises  upon 
the  replication  only,  and  is  such  a  departure  from  the  case 
made  in  the  petition  as  to  preclude  the  plaintiff  from  avail- 
ing himself  of  it;  that  Scully,  who  was  the  sub-contractor, 
in  his  petition  showed  that  Hiltz,  the  defendant,  who  was 
proprietor,  assured  the  plaintiff  before  the  work  was  done 
that  he,  defendant,  had  in  his  hands  funds  belonging  to> 
Becket  &  Megrue,  the  contractors,  sufficient  to  pay  the 
plaintiff  for  the  work  he  was  doing  as  a  sub-contractor,  and 
that  the  defendant  Hiltz  was  estopped  to  deny  the  truth  of 
the  assurance  on  the  faith  of  which  plaintiff  did  the  work; 
that  the  defendant,  having  in  his  answer  denied  the  exist- 
ence of  funds  in  his  hands  belonging  to  the  contractors,  the 
plaintiff  in  reply  alleged  that  Hiltz  not  only  assured  the 
plaintiff'  that  there  was  and  would  be  funds  of  the  con- 
tractors, Becket  &  Megrue,  in  his  hands  to  pay  for  the  work, 
but  promised  the  plaintiff  that  if  he  would  proceed  and 
finish  the  work,  the  defendant  would  pay  him  for  the  work 
^if  the  contractors  did  not.  It  is  claimed  by  the  defendant 
that  the  allegations  in  the  replication  of  a  promise  to  pay 
for  the  work  was  a  departure,  and  that  the  court  erred  in 
overruling  the  demurrer  to  the  reply,  and  in  overruling  the 
motion  to  strike  out  this  part  of  the  reply.  We  do  not 
regard  the  allegation  in  the  replication  inconsistent  with 
the  petition.  Although  the  contractors,  Becket  &  Megrue, 
were  responsible  for  the  work,  yet,  under  the  circumstances, 
we  think  that  the  defendant  Hiltz  must  also  be  considered 
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as  responsible  as  apon  an  original  contract  to  plaintiff.  It 
was  not  a  promise  merely  collateral  to  the  engagement  of 
Becket  &  Megrue ;  for  here  was  a  work  to  be  done  for  de- 
fendant, and  the  plaintiff  was  not  bound  to  do  it  unless  he 
could  be  paid  for  it  Becket  &  Megrue  were  no  longer  able 
to  pay  for  it  It  became  the  defendant's  own  affair,  just  as 
much  as  if  Becket  &  Megrue  had  never  had  a  contract  on 
the  subject  That  alleged  promise,  that  he  would  pay,  was 
not  inconsistent  with  the  assurance  that  he  should  have  in 
his  hands  funds  of  the  contractors  sufficient  to  pay  for  the 
work.  Nor  was  it  necessary  that  that  promise  should  be  in 
writing,  as  coming  within  the  statute  of  frauds,  for  as  be- 
tween plaintiff  and  defendant  it  was  the  defendant's  own 
debt 

Could,  then,  the  promise  be  brought  forward  in  the  reply 
after  the  answer  had  set  up  as  a  defense  that  defendant  bad 
no  money  of  the  contractors  to  pay  plaintiff. 

The  promise  set  up  in  the  reply  ought  to  have  been 
alleged  in  the  petition,  and  might  properly  have  been 
stricken  out  on  motion.  But  it  would  have  been  stricken 
out  only  to  be  incorporated  in  the  petition  by  amendment. 
The  evidence  has  been  heard,  and  in  the  opinion  of  the 
judge  who  heard  it,  sustains  the  allegation  of  the  promise. 

If  there  was  technical  error  in  overruling  the  motion  to 
strike  out,  we  do  not  regard  it  as  prejudicial  to  the  defend- 
ant, or  as  now  furnishing  a  ground  to  reverse  the  judg- 
ment. 

Such  a  departure  does  not  render  the  reply  insufficient  on 
demurrer.  It  is  only  by  motion  that  the  defendant  can 
take  advantage  of  it,  and  then  it  is  in  the  nature  of  a  dila- 
tory objection.  White  v.  Jby,  8  Kearn.  83 ;  Voorhes  Code, 
sec.  156,  p.  805. 

The  judgment  of  the  court  in  Special  Term  is  affirmed. 

Application  was  made  to  the  Supreme  Court  for  leave 
to  iile  a  petition  in  error,  which  was  refused. 
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Ames  v.  Ahes.    (In  Specul  Term.) 

A.,  In  His  lifetimei  conveyed  all  bis  real  estate  equally  to  his  two  cbildren,  F. 
and  O.,  his  wife  not  Joining.  After  his  death,  F.  and  O.  each  made  deeds 
of  their  respective  shares  of  the  real  estate  to  the  widow,  their  mother, 
who  for  many  years  collected  the  rents,  and  claimed  and  enjoyed  the 
property  as  her  own. 

Becently,  F.  brought  a  suit  against  the  widow  to  set  aside  his  deed  and  to 
recover  his  half  of  tho  property,  and  succeeded  by  a  verdict  of  a  Jury 
finding  that  his  deeds  bad  never  been  delivered  so  as  to  give  them  effect. 
He  also  sought  an  account  of  one-half  of  the  rents  and  profits  while  the 
widow  had  received  them,  which  was  ordered,  but  before  the  court  had 
acted  upon  the  report  #f  the  master,  the  widow  died. 

Jleldj  that  although  the  widow,  claiming  the  fee,  had  not  applied  for  dower 
as  widow,  she  was  not  to  be  deprived  of  her  share  in  the  rents  and 
profits,  and  while  she  was  bound  to  account  for  the  rents  and  profits,  she 
was  entitled  to  be  credited  in  the  account  as  widow  with  one- third  of  the 
net  profits,  on  the  principle  that  in  seeking  equity,  the  plaintiff  must 
do  equity. 

That  lands  purchased  by  the  widow  and  paid  for,  partly  by  the  proceeds  of 
other  lands  of  the  estate  which  she  had  sold,  and  partly  by  the  rents  and 
profits  of  the  estate,  were  to  be  divided  as  lands  of  the  estate  so  far  as 
they  were  paid  for  by  the  proceeds  of  sales  of  lands  of  the  estate,  and  to 
be  distributed  as  personalty  so  far  as  they  were  paid  for  by  the  rents 
and  profits. 

Dan  AmeSy  in  his  lifetime,  conveyed  to  his  two  children, 
F.  W.  Ames  and  Olivia  Hawes,  all  his  real  estate,  his  wife 
not  joining  in  the  deed.  After  the  death  of  Dan  Ames, 
both  F.  W.  Ames  and  Olivia  made  deeds  of  their  respective 
interests  in  the  real  estate  to  their  mother,  Mrs.  Anne  Ames, 
the  widow,  and  the  estate  was  managed  for  several  years  by 
them  in  the  name  of  Anne  Ames.  But  the  deed  of  F.  W. 
Ames,  though  put  npon  record  by  Mrs.  Ames,  has  been 
found  by  a  jury  not  to  have  been  actually  delivered  so  as  to 
give  it  efiect. 

The  old  lady,  being  in  possession  under  the  evident  belief 
that  she  was  the  legal  owner,  made  no  application  for  dower. 
Most  of  the  rents  were  collected  in  her  name,  if  not  by  her 
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in  person.  The  real  estate  has  been  partitioned  betiveea 
plaintiff  and  Olivia  Hawes,  now  E^ater.  The  cause  was  re- 
ferred to  a  master  to  state  an  account  showing  what  moneys 
Mrs.  Anne  Ames  or  Mrs.  Hawes  had  received  from  or  on 
account  of  the  estate  between  January  1, 1859,  and  Jane 
1, 1870,  the  date  of  the  report;  and  what  amount  she  had 
disbursed  on  account  of  the  estate;  also,  what  had  been 
received  from  the  estate  in  the  same  time  by  the  plaintiff, 
F.  W.  Ames,  and  disbursed.  In  stating  this  account,  the 
master  has  placed  all  that  was  received  by  Anne  Ames  and 
Olivia  on  one  side,  and  what  was  received  by  F.  W.  Ames, 
the  plaintiff,  on  the  other. 

He*  makes  the  gross  receipts  by  th%  defendants,  Anne 
Ames  and  Olivia  Hawes,  $80,001.82,  and  their  disburse- 
ments for  the  estate  $85,781.65,  leaving  a  net  sum  to  be  ac- 
counted for  by  them  of  $44,270.17. 

He  finds  that  the  plaintiff  had  in  the  same  time  received 
$14,639.05,  and  had  disbursed  for  the  estate  $2,298.28,  leaving 
a  net  sum  to  be  accounted  for  by  him  of  $12,345.82. 

Deducting  this  $12,345.82  received  by  the  plaintiff  from 
the  sum  of  $44,270.17,  received  by  the  defendant,  he  finds  a 
balance  of  $31,924.35,  which  he  divided  by  two,  and  reports 
$15,962.17  as  the  balance  due  from  the  defendants  to  the 
plaintiff. 

Taft,  J.  It  is  claimed  by  the  defendants  that  the  master 
has  erred  in  sundry  large  and  in  some  small  items,  in  which 
the  report  should  be  corrected,  if  it  is  not  set  entirely  aside 
for  general  uncertainty  and  insufiiciency.  It  is  true  that 
the  fact  that  no  books  were  kept  by  any  of  the  parties, 
renders  an  account  taken  so  long  after  the  transactions 
themselves,  and  of  which  there  was  no  record,  unsatisfactory. 
The  court,  however,  by  .making  the  order  of  reference, 
recognized  its  duty  to  make  the  attempt  to  have  an  account 
stated ;  and  the  master,  by  the  testimony  of  the  plaintiff  and 
Olivia,  together  with  the  receipts  for  rents,  as  shown  by  tha 
tenants,  and  the  receipts  kept  by  Mrs.  Ames  tor  moneys  paid 
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out  on  account  of  the  estate,  or  to  the  plaintiff,  has  been 
able  to  make  a  etatcment,  which,  if  not  complete,  is  proba* 
biy  true  as  far  as  it  goes,  and  more  satisfactory  than  was  to 
have  been  expected.  By  using  this  statement,  and  the  evi- 
dence, the  court  can  make  a  more  equitable  decree  than  it 
could  hope  to  make  without  it. 

As  to  the  item  of  presents  made  by  the  mother  to  the 
plaintiff,  I  do  not  find  occasion  to  interfere  with  the  concla- 
sions  of  the  master ;  nor  do  I  find  reason  to  change  the  find- 
ing of  the  master  as  to  the  5-20  United  States  bond.  The 
parties  contradict  each  other  as  to  the  number  of  the  bonds. 
The  finding  of  the  master  is  founded  on  as  good  reason  as 
I  could  assign  for  any  change  I  should  make. 

As  to  the  rent  of  the  Fourth  street  property,  charged 
against  the  defendants  at  the  rate  of  $1,500 per  annum  while 
they  occupied  it,  after  the  plaintiff  and  defendants  separated, 
it  seems  to  be  a  full  rent.  The  bouse  has  been  since  rented 
at  a  higher  rate,  and  I  can  not  say,  from  the  testimony,  that 
it  is  too  much,  and  do  not  see  my  way  to  disturb  the  finding 
of  the  master  on  that  point.  I  have  a  recollection  that  rents 
were  low  about  that  time.  But  I  have  no  evidence  to  jus- 
tify a  change. 

Another  objection  was  raised,  in  argument,  to  the  report, 
that  the  master  refused  to  credit  Anne  Ames  with  about 
$7,164,  amount  applied  by  her  to  the  payment  of  the  mort- 
gage on  the  Sharonville  farm.  I  am  satisfied  from  the  evi- 
dence that  the  notes  paid  were  the  notes  of  Mrs.  Kater,  for- 
merly Mrs.  McMillan,  which  had  been  given  by  her  for  the 
balance  of  purchase  money  of  the  farm,  her  father  having 
in  his  lifetime  paid  $2,509  on  the  purchase.  On  the  other 
hand,  the  counsel  for  the  plaintiff  claim  that  not  only  is 
Mrs.  Ames  not  to  be  credited  with  that  tnoney  so  paid  on 
Mrs.  Kater's  purchase,  but  that  Mrs.  Kater  is  to  be  charged 
with  the  money  so  advanced  on  her  account,  because  it 
was  advanced  before  January  1, 1859,  and  not  charged  to 
Mrs.  Ames.  But  the  court,  in  ordering  the  statement  of 
the  account,  limited  the  inquiry  to  the  receipts  and  dis- ' 
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bursements  subsequent  to  January  1, 1859,  up  to  which 
time  they  had  all  lived  together  as  one  family,  keeping  no 
accounts  of  receipts  and  expenditures.  Besides,  it  does 
appear  from  the  statement  of  the  plaintiff,  who  alone  testi- 
fies on  the  subject,  and  from  the  papers  themselves,  that 
a  principal  part  of  the  money  was  paid  after  January  1, 
1859,  and  probably  with  money  for  which  Mrs.  Ames  was 
charged  in  the  account  as  stated.  I  conclude,  therefore, 
that  this  part  of  the  report  of  the  master  should  stand. 

As  to  the  three  pieces  of  property  purchased  by  Mrs. 
Ames,  and  paid  for  partly  by  the  proceeds  of  sales  of 
land  of  the  estate,  and  partly  by  the  rents  and  profits,  they 
are  to  be  regarded  in  the  division  as  real  estate  so  far  as 
they  were  purchased  by  the  proceeds  of  the  real  estate 
sold,  and  so  faf  as  they  were  paid  for  by  moneys  arising 
from  the  rents  and  profits  they  are  to  be  regarded  as  part 
of  the  rents  and  profits. 

The  master's  report  shows  what  part  of  the  consideration 
was  paid  by  proceeds  of  the  sales  of  real  estate,  and  what 
by  the  rents  and  profits. 

In  making  this  statement,  the  master  makes  no  allow- 
ance to  Mrs.  Anne  Ames  on  account  of  dower,  or  on 
account  of  the  circumstances  under  which  she  forebore  to 
apply  for  dower.  This  he  was,  perhaps,  not  authorized  to 
do  by  the  reference;  and  the  question  now  comes  properly 
before  the  court,  whether  any  such  allowance  shall  be 
made. 

The  effect  of  requiring  Mrs.  Ames  to  account  for  all  the 
receipts  necessarily  makes  her  insolvent,  unless  she  had 
separate  estate  independent  of  her  husband,  except  so  far 
as  she  may  have  had  property  or  income  from  Olivia's  half 
of  the  estate.  Nothing  would  be  left  for  her  own  support, 
unless  she  should  be  allowed  a  widow's  share  of  the  in- 
come. 

tHomplaint  is  made  by  the  defendants  that  the  debits  of 
the  widow,  Anne  Ames,  and  Olivia  have  been  confounded 
by  the  master,  who  has  not  distinguished  what  each  of  tho 
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defendants  have  received  from,  or  on  accoant  of  the  estate. 
It  would  have  been  more  satisfactory  to  have  had*  a  dis- 
tinct statement  of  the  moneys  received  by  each.  But  the 
evidence  may  not  be  such  as  to  render  that  possible,  and  it 
is  hardly  probable  that  such  evidence  can  be  obtained. 

In  the  view  I  take  of  the  case,  however,  the  finding  of 
the  master  is  sufficiently  specific  to  enable  the  court  to  ren- 
der a  decree  on  this  point.  I  think  that  upon  the  pleadings 
and  evidence  in  this  case,  as  it  stood  when  Mrs.  Ames  died, 
she  was  entitled  in  equity  to  an  allowance  out  of  those  re- 
ceipts equivalent  to  dower,  that  is,  to  one-third  of  the  net 
income  of  the  real  estate  for  the  time  covered  by  the  report. 
This  was  upon  the  principle  that  the  plaintifif,  in  seeking 
equity  from  her,  must  do  equity.  A  court  of  equity  could 
not  consent  to  charge  her  for  all  her  receipts,  under  the 
circumstances  I  have  stated,  and  at  the  same  time  allow 
her  nothing,  as  the  widow  of  Dan  Ames. 

The  question  is  not  without  difficulty.  In  Ohio,  dower 
commences  with  its  assignment,  and  prior  to  the  act  of 
1863,  S.  &  S.  811,  a  suit  in  chancery  for  dower  abated  by  the 
death  of  the  widow,  so  that  all  right  of  dower  was  lost. 
Miller  v.  Woodman,  14  Ohio,  520. 

By  the  act  of  1868,  it  was  provided  that  such  a  suit 
should  not  abat6,  but  might  be  prosecuted  in  the  name  of 
her  representatives.  Nevertheless,  in  this  State  the  widow's 
recovery  upon  a  petition  for  dower  reaches  only  the  income 
since  the  filing  of  the  petition. 

But  a  widow  is  not  shut-  out  from  the  benefit  of  the 
same  equitable  considerations  as  other  parties  in  a  court 
of  equity.  The  fact  that  Mrs.  Ames,  claiming  the  fee  sim- 
ple, did  not  by  answer  ask  for  dower,  would  not  prevent  a 
court  of  equity  from  protecting  her  interest  as  widow  in 
the  distribution  of  assets^  as  was  held  in  McDonald  v.  Aten^ 
1  Ohio  St.  296. 

I  am  satisfied  that  if  this  case  were  in  England,  the  court 
would  not  allow  the  heirs  to  hold  the  widow  to  account  for 
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all  the  income  of  the  estate,  under  the  circumstances  of  this 
case,  without  compelling  them  to  allow  the  widow  one-third 
of  the  net  income. 

In  the  case  of  Duke  of  ffamiUon  y.  Mohun^  1  P.  Wms. 
118,  where  the  duke  had  agreed  with  his  wife's  mother,  be- 
fore marriage,  that  after  marriage  he  would  release  her  from 
all  accounting  tor  the  mesne  profits  of  his  wife's  estate,  and 
the  mother  did  not  assert  her  right  of  dower  in  the  estate, 
on  the  idea  (as  we  may  fitirly  infer)  that  she  was  released 
from  giving  an  account  of  the  mesne  profits  of  the  estate, 
which  had  been  in  the  mother's  hands  as  trustee,  the  court, 
after  holding  void  the  original  agreement  to  release  the 
mother  from  liability  to  account,  nevertheless  gave  her  repre- 
sentative, she  being  dead,  one-third  of  the  yearly  income. 
Lord  Chancellor  Hardwicke,  in  deciding  the  case,  said:  "As 
to  the  want  of  a  formal  assignment  of  dower,  that  is  nothing 
in  equity,  for  still  the  right  in  conscience  is  the  same;  and 
if  the  heir  brings  a  bill  against  the  mother  for  an  account 
of  profits,  it  is  most  just  that  a  court  of  equity  should,  in  the 
account,  allow  a  third  of  the  profits  for  the  right  of  dower." 

The  finding  of  the  jury,  by  which  the  deeds  under  which 
Mrs.  Ames  remained. in  possession  and  took  care  of  the 
property  were  set  aside,  as  not  having  been  valid  for  want 
of  delivery,  did  not  find  fraud.  Mrs.  AiVes  supposed  that 
she  was  the  owner  of  the  fee,  and  it  was  long  before  it  seems 
to  have  been  disputed  by  the  pliantiff.  They  lived  together 
for  a  time,  and  the  estate  was  taken  care  of,  and  the  moneys 
received  and  paid  on  account  of  ^he  estate  in  her  name. 

There  is  no  complaint  that  the  income  of  the  estate  has 
been  wasted.  Being  thus  in  possessioi),  and  taking  care  of 
the  income  and  the  property,  as  the  owner,  she  has  made  no 
application  for  dower.  She  was  mistaken  as  to  her*  title, 
and  her  son  came  into  a  court  of  equity  to  call  her  to  ac- 
count for  the  rents  collected,  as  he  had  a  right  to  do.  If  the 
account  had  been  taken  and  had  gone  into  a  decree  in  her 
lifetime,  she  would,  in  equity  and  good  conscience,  have  been 
entitled  to  be  allowed  her  right  as  widow.    I  think  that  it 


DECEMBER  TERM,  1871.  565 

Ames  V.  Ames. 

would  have  been  the  duty  of  the  court  to  require  such  an 
allowance  in  stating  the  account  This,  under  the  circum- 
stances, would  be  the  equity  which  the  heirs  seeking  an  ac- 
count should  be  compelled  to  do.  The  rule  of  damages  in 
suits  for  dower  may  be  different  in  England  from  our  rule 
in  Ohio,  running  back,  in  England,  to  the  time  of  the  hus- 
band's death.  I  do  not  think  that  that  difference  affects  the 
application  of  the  principles  of  equity  to  this  case. 

But  it  was  claimed  that  the  death  of  Anne  Ames,  before 
the  rendition  of  the  decree,  put  an  end  to  that  equity,  so 
that  her  will,  giving  all  her  property  and  effects  to  Olivia, 
was  ineffectual  to  pass  it. 

I  regard  the  equitable  right  of  Anne  Ames  to  have  arisen 
out  of  her  relation  to  the  family  and  estate,  and  out  of 
the  circumstances  under  which  she  collected  the  rents  and 
took  care  of  the  property,  and  that  right  was  as  much  vested 
in  equity  as  if  it  had  been  a  legal  estate,  and  can  not  now  be 
disregarded.  I  regard  the  case  of  Duke  of  Hamilton  v.  jtfo- 
hun  an  authority  to  this  effect.  Taking  the  statement  of 
the  master  in  all  other  respects  to  be  correct,  the  result  is,  in 
£ceneral,  to  divide  the  net  income  of  the  estate,  for  the  time 
specified,  into  three  parts,  and  to  give  to  Mrs.  Kater  one- 
third  in  her  own  right,  and  one-third  under  her  mother's 
will,  and  the  other  third  to  the  plaintiff. 

On  the  whole  case,  I  conclude  to  affirm  the  finding  and 
conclusions  of  the  master  as  to  items,  with  the  exception 
that  the  grand  result  is  to  be  modified  by  crediting  the  es- 
tate of  Anne  Ames  with  one-third  of  the  net  income.  I 
have  not  attempted  to  state  the  balance  which  will  be  coming 
to  the  plaintiff*  under  the  decree  drawn  upon  this  principle. 
Nor  do  I  know  whether  it  will  be  necessary  to  refer  the  case 
back  to  the  master.  It  is  probable  that  the  counsel,  acting 
upon  the  principles  of  this, opinion,  and  aided  by  the  state- 
ment and  findings  of  the  master,  can  frame  the  decree  with- 
out further  reference. 
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Lewis  E.  Mills,  Tbtjsteb,  v.  The  Boabd  of  Equalization 

OF  THE   Cnr  OF   CmCINKATI. 

An  erroneoas  valuation  for  taxes  by  the  asieesor  if  not  void,  bat  may  be 
corrected  bj  the  Board  of  Equalization  on  appeal  to  them  by  the  party 
aggrieved. 

The  Auditor  will  not  be  enjoined  Arom  placing  on  the  duplicate  the  valua- 
tion for  taxes  of  realty  returned  by  the  assessor,  or  the  Board  of  Equaliza- 
tion be  enjoined  from  acting  thereon,  until  an  appeal  Arom  such  valuation 
has  been  had  to  the  Board,  and  their  action  has  been  had  on  such  appeaL 

This  case  came  on  upon  the  plaintifi's  motioQ  for  a  re- 
straining order. 

L.  E.  Mills,  for  plaintiff. 

TF.  S.  Scarborough^  County  Solicitor ,  contra. 

Storbb,  J.  The  plaintiff,  who  is  owner,  in  trust,  of  several 
vftluable  storehouses  and  lots,  situated  in  the  Second  ward  of 
Cincinnati,  complains  that  Peter  Gibson,  who  has  been  regu- 
larly appointed  assessor  of  real  property  in  that  portion  of  the 
city,  has  appraised  the  real  estate  he  represents,  and  returned 
the  same  for  taxation  at  a  sum  fiar  beyond  its  real  value  in 
money;  that  the  assessor  has  disregarded  the  law  which 
defines  bis  duties  and  authorizes  him  to  act;  that  instead  of 
ascertaining  the  real  value  of  the  property  in  money,  he  has 
affixed  the  price  at  which  it  would  probably  sell  upon  a 
credit  of  one  or  two  years,  thereby  greatly  increasing  the 
sum  for  which  the  plaintiff  can  be  legally  taxed,  and  impos- 
ing upon  him  a  burden  he  ought  not  to  bear.  The  assess- 
ment thus  made,  it  is  charged,  was  made  under  the  instruc- 
tions of  the  Auditor,  and  is  admitted,  as  is  said  by  the  as- 
sessor, to  be  opposed  to  his  own  opinion  of  what  the  true 
bases  of  taxation  should  be  under  the  statute.  These  al- 
legations are  sustained  by  the  affidavits  of  the  assessor  and 
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the  Statement  ander  oath  of  various  property  holdera  in  the 
ward,  whose  lots  and  buildings  have  been  similarly  taxed, 
the  assessor  having  pursued  the  same  course  as  to  all  the 
real  estate  in  the  ward  in  assessing  the  plaintiff's  property. 

The  Auditor  denies  that  he  gave  any  other  iustructions 
than  thofi^  he  has  attached  to  his  answer,  and  which  it  is 
admitted  were  furnished  to  the  other  assessors. 

It  is  further  charged  that  the  assessments  thus  made  under 
the  instructions  were  directly  opposed  to  the  requisition  of 
the  statute,  inasmuch  as  the  land  is  first  valued  separate  from 
the  improvements ;  the  value  of  the  improvements  has  been 
found  and  added  to  the  appraisement  of  the  land,  while  the 
aggregate  of  both  is  then  made  the  basis  of  taxation. 

In  thus  assuming  to  act,  the  assessor  is  charged  to  have 
mistaken  his  duty,  imposing  a  fictitious  and  oppressive 
value  upon  the  plaintiff's  property,  a  greater  value  than  it 
would  sell  for  in  cash,  or  even  on  a  credit. 

It  is  further  averred  that  the  defendants,  who  compose 
the  Board  of  Equalization,  have  no  power  to  reduce  the  as- 
sessment, as  it  was  illegal,  and  therefore  void,  not  being  a 
mere  error  of  opinion  on  the  part  of  the  assessor,  but  such 
an  excess  of  power  that  we  must  hold  him  to  have  acted 
ultra  vires. 

Upon  these  facts  a  restraining  order  is  asked  to  prevent 
the  Auditor  and  Board  of  Equalization  from  any  action  upon 
this  assessor's  return,  as  it  can  not  be  regarded  as  the  pre- 
dicate of  any  further  proceeding  on  their  part,  either  in 
placing  the  property  on  the  duplicate,  or  correcting  the  as- 
sessment itself. 

A  careful  consideration  of  the  allegations  in  the  plaintififs 
petition,  sustained  as  they  are  by  the  proofs  in  the  case,  to 
our  apprehension,  presents  this  single  question:  Whether 
the  assessment  is  absolutely  void,  or  is  merely  erroneous  ? 
If  the  former,  the  defendants  must  disregard  it ;  if  the  lat- 
ter only,  it  can  be  amended  by  the  Board  of  Equalization  in 
the  mode  prescribed  by  the  statute. 

It  is  admitted  by  the  counsel  for  all  parties  that  the  as- 
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sesstneDt  of  real  property  can  only  be  made  by  aBcertaining 
its  true  valae  in  money — in  other  words,  not  wbat  it  might 
bring  at  auction  or  at  a  forced  sale,  but  at  what  it  can  fairly 
be  estimated  in  cash.  No  special  price  can  be  taken  into 
the  account  on  the  one  hand ;  nor  an  unreasonable  low  es- 
timate on  the  other. 

Hence  it  is  there  is  confided  to  the  assessoi^s  office  a  just 
discretion,  the  privilege  of  arriving  at  his  conclusions  by 
comparing  one  lot  by  its  improvements,  in  the  same  locality, 
with  another;  its  situation,  its  convenience  to  business,  and 
in  our  rapid  progress,  as  a  city,  not  to  disregard  altogethei 
the  elements  which  may  fairly  be  supposed  to  enter  into  the 
estimation  of  real  estate  by  those  who  have  especially  de- 
voted themselves  to  its  purchase  and  sale;  for  thus  a  con- 
clusion may  be  reached  both  just  to  the  state  and  the  prop- 
erty holder. 

But  in  the  performance  of  his  duty  the  officer  is  not  sup- 
posed to  be  always  infallibly  correct.  He  may,  and  prob- 
ably will,  err  in  the  result  of  his  labors,  if  his  acts  are  to  be 
rigidly  examined  and  determined  by  every  technical  re- 
quirement of  the  law,  which  is  merely  directory  and  not,  in 
terms,  mandatory.  If  he  is  authorized  to  discharge  the 
duties  he  has  assumed,  his  subsequent  acts  which  involve 
calculations  connected  with  sound  discretion,  or  a  deviation 
from  a  prescribed  rule,  may  be  the  foundation  upon  which 
error  may  be  charged,  while  the  power  to  perform  the  act 
still  exists.  This  is  the  analogy  we  may  find  in  every  pro- 
ceeding where  jurisdiction  is  conferred,  and  there  is  error 
only  in  the  discretion. 

In  the  case  before  ns  the  assessor  is  clothed  with  ample 
power.  His  election  to  the  office  and  subsequent  qualifica* 
tion  by  oath  are  admitted,  but  it  is  claimed  he  had  no  au- 
thority to  assess  the  plain tifi'^s  real  estate  in  any  other  mode 
than  the  statute  has  provided,  and  having  done  so,  his  as- 
sessment  is  void. 

If,  however,  we  regard  the  assessment  as  merely  repre- 
senting the  opinion  of  the  assessor^  and  his  figures  prove 
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\irhat  hia  valaation  really  is^  it  seems  to  tis  that  it  is  imma* 
terial,  if  his  assumption  of  what  is  the  true  value  can  be 
shown  to  be  excessive,  upon  whatever  basis  he  made  it.  The 
fact  exists. 

And  the  same  view  may  be  taken  of  the  allegation  that 
the  land  is  valued  distinct  from  the  buildings,  for  we  find, 
although  separate  appraisements  are  made,  yet  the  aggre- 
gate of  both  is  carried  out  by  the  officer  in  his  return,  as  his 
estimate  of  the  entire  property.  We  see  no  objection  to 
such  an  assessment  in  matter  of  form,  for  it  mast  be  ad- 
mitted that  no  injury  is  suffered  by  the  tax-payer,  and  no 
advantage  is  gained  by  the  state,  the  county,  or  the  city  by 
the  process. 

We  are  satisfied  that  an  tyiequal  assessment  has  been 
made  upon  the  plaintiff's  property,  and  it  is  unjust  also,  as 
it  is  greatly  above  the  real  valqe  of  the  property  in  money ; 
we  are  also  of  the  opinion  the  estimate  of  the  assessor 
ought  not  to  be  made  the  basis  of  taxation  by  the  Auditor, 
and  did  not  we  believe  that  the  plaintiff  has  full  and  ade- 
quate remedy  by  an  appeal  to  the  Board  of  Equalization,  wo 
should  be  disposed  to  interfere  in  a  summary  way  to  relieve 
him. 

That  tribunal  was  created  for  the  express  purpose  of 
equalizing  the  burdens  to  be  borne  by  the  owners  of  real 
estate,  as  well  as  to  protect  the  government  from  loss  by  in- 
adequate and  low  valuations.  The  object  to  be  gained  was 
the  correction  of  errors,  mistakes,  and  omissions  on  tfie  part 
of  the  assessor,  and  the  imperative  duty  of  the  board  is  to 
examine  carefully  every  return  when  objection  is  made,  re- 
duce it  if  they  are  satisfied  it  is  too  high,  and  increase  it  if 
they  should  find  it  be  too  low.  The  language  of  the  fifty- 
ninth  section  of  the  tax  law,  S.  &  C.  1454,  is  clear  and  ex- 
plicit :  ^^  They  shall  raise  the  valuation  of  such  lots  as  have 
been,  in  their  opinion,  returned  below  their  true  value,  and 
they  shall  reduce  the  valuation  of  such  tracts  and  lots  which 
have  been  returned  above  their  true  value.'- 

The  plaintiff  may,  therefore,  have  full  and  adequate  relief 
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from  a  tribooal  folly  empowered  to  g^nt  all  he  now  seeks 
to  accomplish.    He  does  not,  therefore,  require  our  aid. 

It  mast  be  an  extreme  case  to  authorize  our  interference 
to  the  extent  claimed  by  the  plaintiff,  and  should  we  declare 
the  assessment  void,  we  should  virtually  prevent  the  collec- 
tion of  any  tax  whatever.  None  could  be  levied  until  the 
next  year,  as  there  can  not  be  an  assessment  at  any  other 
time  than  that  appointed  by  law,  while  the  effect  would  be 
to  disturb  and  disarrange  the  whole  system  of  taxation  for 
the  present  year,  a  dilemma  in  which  we  ought  not  to  place 
the  officers  of  the  county  or  the  city — ^unless  no  other  alter- 
native is  left  us. 

The  taxing  power  in  every  government  is  one  of  the 
highest  prerogatives  of  sov^eignty.  It  is  essential  to  its 
very  existence  as  a  state  or  an  ordinary  municipality,  and 
burdens  are  imposed  on  property  by  taxation  as  an  equiva- 
lent for  the  protection  given  to  the  owner  in  the  enjoyment 
of  what  he  claims  to  be  his.  But  the  rate  of  taxation 
should  be  equal.  To  use  the  language  of  our  State  Consti- 
tution, "  All  property  must  be  taxed  by  a  uniform  rule ;" 
and  yet  it  is  difficult  so  to  arrange  a  general  system  that 
shall  operate  in  every  respect  to  produce  strict  uniformity  in 
the  varied  interests  necessarily  involved  in  the  assessment 
of  a  tax. 

While  the  important  object  to  be  attained  should  be  kept 
in  view,  the  details  of  any  system  of  taxation  can  not  al- 
ways, indeed  can  seldom,  be  adhered  to  with  strict  accuracy; 
Itnd  while  the  machinery  of  the  system  is  directed,  if  not 
controlled,  by  men  who  are  not,  as  a  general  rule,  the  clear- 
est headed  and  wisest,  there  will  be  apparent  inequality,  if 
not  injustice,  urged  by  the  property  owners  against  the 
officer. 

Such  a  result  might  reasonably  be  expected,  and  the 
wrong,  if  any,  that  is  done  to  the  individual  can  only  be 
remedied  in  the  future  by  the  election  to  office  of  those  who 
understand  their  duty,  and  are  not  unwilling  to  perform  it. 

In  the  case  before  us,  we  believe  the  assessor  honestly  felt 
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he  was  discharging  the  reqairements  of  the  law,  under  the 
instructions  of  the  Auditor,  and,  as  he  testifies,  the  explana- 
tions given  him  personally  by  that  officer.  Still  be  erred, 
for  no  such  construction  of  the  law  could  be  allowed  to  the 
Auditor.  The  law  itself  was  to  the  assessor  his  only  guide 
as  to  the  proper  mode  of  determining  the  value  of  real  es- 
tate for  taxation,  and  he  must  follow  it,  or  else  his  estimate 
should  be  revised  and  amended  by  the  Board  of  Equali- 
zation. 

The  law  of  May,  1866,  S.  &  0. 1157,  does  not,  we  think, 
apply  to  the  case,  as  the  parties  now  stand  before  the  court. 
If  the  Board  of  Equalization  shall  hereafter  refuse  to  afiord 
the  relief  to  which  the  plaintiff  is  entitled,  he  may,  if  proper 
ground  for  our  interference  shall  exist,  again  invoke  our  aid. 

The  prayer  for  a  restraining  order  is  now  denied,  but  the 
petition  will  be  retained. 

A  decree,  by  consent,  in  favor  of  the  defendants  was  after- 
ward entered,  and  the  case  taken  to  General  Term  on  error, 
where  the  opinion  above  given  was  affirmed.  An  applica- 
tion was  made  to  the  Supreme  Court  for  leave  to  file  a  peti- 
tion in  error,  which  was  refused. 


Sarah  A.  Vail's  Adm'b  v.  Thb  Junction  Bailroad  Co. 

The  damages  for  a  breach  of  the  coTenanto  in  a  deed  may  be  assigned,  and 
in  a  suit  brought  by  the  assignee  therefor  t^e  measure  of  damages  and 
recovery  is  limited  by  the  consideration  actually  paid  and  interest;  and 
the  court  will  not  be  bound  by  the  amount  sot  forth  in  the  deed,  bat  may 
find  the  real  consideration  by  parol. 

The  case  is  fully  stated  in  the  opinion. 
Collins  ^  Herrorij  for  plaintiff 
King^  ITiompson  ^  Avery ^  contra. 
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IIagahs,  J.    This  case  is  sobmitted  to  the  court 

Bates,  Neal,  and  B.  F.  Yail,  being  in  partnership,  con- 
tracted with  the  Janction  Railroad  Company  to  constructi 
and  did  constract,  certain  portions  of  the  road.  The  rail- 
road company,  being  indebted  to  them,  entered  into  an 
agreement  of  settlement  on  the  23d  July,  1861,  by  which 
said  indebtedness  was  to  be  discharged  by  the  conveyance, 
by  said  company,  to  them  of  certain  real  estate  in  Pulaski 
county,  Ind.,  at  its  cost  to  the  company  at  that  date.  Ac- 
cordingly, at  that  date  the  company  conveyed,  with  cove- 
nants of  general  warranty  to  Bates  &  ITeal,  with  the  assent 
of  Vail,  the  lands  named,  in  consideration  of  $3,700;  also 
covenanting  that  they  were  the  true  and  lawful  owners 
thereof  and  had  good  rights  to  sell  and  convey.  To  all 
these  lands,  except  eighty  acres,  the  defendant  had  no  title 
at  all  at  the  date  of  the  conveyance  nor  subsequently. 

On  the  23d  June,  1869,  Bates  &  JS'eal,  in  consideration  of 
$3,700,  conveyed  the  same  property  to  Sarah  A,  Vail,  in  her 
lifetime,  by  quit  claim  deed,  with  no  covenants  excepting 
against  their  own  acts.  In  the  body  of  the  deed,  following 
the  description  of  the  lands,  is  this  assignment,  ^^  Also  all 
right  of  action  arising  out  of  the  covenants  contained  in 
said  deed,"  referring  to  the  deed  from  the  defendant  to 
Bates  &  Neal,  ** to  the  grantors  herein;  all  of  which  cove- 
nants, and  all  claims  and  rights  arising  therefrom,  aro 
hereby  assigned  and  transferred  to  said  Sarah  A,  Vail." 

A  good  deal  of  contradictory  testimony  is  taken  to  show 
the  value  of  these  lands  to  which  the  defendant  bad  no 
title,  and  it  appears  that  the  parties  were  not  nice  in  their 
estimate  of  the  value  of  the  lands  or  in  ascertaining  the 
amount  of  indebtedness. 

It  ii  agreed  that  a  breach  of  the  covenants  of  warranty 
and  ownership  occurred  as  soon  as  the  covenants  were  made, 
and  an  action  might  have  been  maintained  for  damages  by 
Bates  &  Neal.  It  is  als»  agreed  that  the  assignment  of  these 
damages,  contained  in  the  deed  to  Sarah  A.  Vail,  is  suffi- 
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cient  to  vest  the  title  thereto  in  her,  and  that  ahe  may  main- 
tain the  action. 

Without  the  asBignment  these  damages  would  not  have 
passed  to  the  intestate  by  the  usual  covenants  in  a  deed. 

The  only  remaining  question  is  as  to  the  measure  of  dam- 
age. The  plaintiff  claims  that  the  consideration  expressed 
in  the  deed  is  the  true  measure  of  damages;  while  the  de- 
fendant claims  that  the  real  value  of  the  premises  at  the 
time  of  the  conveyance  is  the  true  consideration  and  fur- 
nishes the  rule. 

In  Foote  v.  Bumety  10  Ohio,  81 7,  which  was  a  suit  for  dam- 
ages for  a  breach  of  a  covenant  against  incumbrances,  the 
Supreme  Court  allowed  merely  the  amount  paid  to  remove 
the  incumbrance,  fixing  the  limit  to  the  consideration-money 
paid  for  the  land  and  interelt.  In  Adrn'rs  Backus  v.  McCoyy 
8  Ohio,  211^  the  Supreme  Court  say,  ^*The  rule  of  damages 
under  a  covenant  of  seizin,  w^n  a  breach  has  been  shown, 
is  the  consideration-money  and  interest  It  is  the  value  of 
the  land  as  ascertained  by  the  parties,  and  the  money  comes 
in  lieu  of  the  land  lost  by  the  non-performance  of  the  con- 
tract." And  in  King  v.  Kerr's  AdnCryb  Ohio,  94,  the  court, 
in  an  action  for  damages  for  breach  of  warranty  in  a  deed, 
intimate  that  the  same  rule  should  be  applied. 

Now,  $3,700  is  the  consideration  expressed  in  the  deed  to 
Bates  &  Neal.  This  was  a  price  fixed  in  settlement  of  a 
claim  held  by  them  against  the  defendant,  to  be  paid  for  in 
lands,  and  the  lands  were  probably  obtained  by  the  company 
in  payment  of  stock  subscriptions.  It  might  be  inferred 
fairly,  that  their  cost  to  the  company  was  much  less  really 
than  the  nominal  sum  expressed  in  the  deed,  as  is  usual  in 
such  transactions.  And  I  have,  therefore,  looked  very  nar- 
rowly into  the  testimony  as  to  value.  Cases  often  occur, 
where,  as  here,  the  consideration  fixed  by  the  parties  and 
expressed  in  the  deed  is  nominal,  and  more  than  the  real 
consideration.  It  is  the  real  consideration  of  the  convey- 
ance and  not  that  expressed  in  the  deed,  in  the  absence  of 
any  true  standard  ascertained  by  the  parties  themselves,  that 
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must  furnish  the  rale  to  measure  the  damages.  It  can  not 
be  the  amount  of  the  debt  found  to  be  due  on  a  settlement 
to  be  paid  for  in  lands,  where  amounts  are  exaggerated  on 
one  side  and  values  on  the  other,  as  appears  by  the  circum- 
stances shown  in  this  ease,  that  can  alone  furnish  the  true 
measure  of  damages.  But  when  it  comes  to  reduce  the 
transaction  to  a  true  basis,  the  real  consideration  must  fur- 
nish the  rule.  In  no  case  can  the  damages  exceed  the  con- 
sideration and  interest.  Foote  v.  Burnet^  10  Ohio,  335. 
And  inasmuch  as  the  true  consideration  of  a  deed  may  be 
shown  by  oral  testimony,  I  think  this  is  a  oase  which  au- 
thorizes me  to  look  into  the  testimony  on  this  subject.  The 
testimony  as  to  value  ranges  all  the  way  from  $5  to  $28 
an  acre.  The  consideration  dsj^ressed  in  the  deed  is  about 
$15.50  an  acre.  I  think,  under  all  the  testimony  and  the 
circumstances,  that  $13.50  an  acre  was  about  the  true  value 
of  these  lands. 

There  were  two  hundred  and  forty  acres  convoyed,  of 
which  the  title  to  eighty  acres  is  good,  and  as  to  which 
there  can  be  no  recovery.  Judgment  may  therefore  be 
taken  for  the  value  of  one  hundred  and  sixty  acres  at  the 
rate  of  the  value  for  the  whole,  with  interest  from  July  23, 
1G31. 


The  Eubeea  iNSxmANOB  Company  v.  Pabes  k  Canfielb. 

The  defendatitfl  resided  at  Aurora,  Indiana,  and  were  shipping  a  quantity 
of  hay  to  New  Orleans  in  barges.  Hayes,  who  also  resided  in  Aurora 
sent  up  to  the  office  of  the  plaintiff,  at  Cincinnati,  an  application  for  in- 
surance on  the  hay.  The  policy  was  issued,  and  the  suit  is  for  the  pro- 
roium.  Hayes  received  a  commission  from  the  plaintiff.  The  defendanta 
set  up  as  a  defense  the  statute  of  Indiana,  that  a  foreign  insurance  com- 
pany shaU  not  enforce  any  contract  made  by  an  agent  in  Indiana;  and 
also  the  act  of  Indiana,  that  it  shaU  not  be  lawful  for  any  agent  of  a 
foreij^n  insurance  company  to  take  risks,  or  transact  any  business  of 
insurance  in  said  State,  without  first  producing  a  certificate  of  authority 
from  the  auditor  of  said  6tat«. 
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Beldy  that  the  insurance  was  not  to  ho  considered  as  transacted  in  Indiana, 
hut  in  the  State  of  Ohio,  wherb  the  suit  is  hrought,  and  is  not  affected  hy 
the  law  of  Indiana  against  agents  of  foreign  insurance  companies.  Nor 
would  it  he  affected  in  the  courts  of  Ohio,  even  though  the  law  of  In- 
diana should  prevent  its  enforcement  in  that'State. 

Taft,  J.  The  defendants  reside  at  Aurora,  Indiana. 
They  had  several  barge  loads  of  hay  they  were  sending  to 
If  ew  Orleans.  Mr.  Hayes,  who  resides  in  Aurora,  sent  up 
to  Cincinnati,  and  reported  the  application  of  the  defend- 
ants for  a  policy  of  insurance.  The  policy  was  issued,  or 
rather  two  policies  on  two  different  applications.  The  suit 
is  for  the  premiums  on  the  policies ;  and  the  defendants 
present,  as  a  defense,  the  act  of  Indiana,  which  provides : 
*•  Sec.  1.  That  it  shall  not  be  lawful  for  any  agent  of  any 
insurance  company,  incorporated  by  any  other  State  than 
the  State  of  Indiana,  directly  or  indirectly,  to  take  risks  or 
transact  any  business  of  insurance  in  this  State  without 
first  producing  a  certificate  of  authority  from  the  auditor 
of  the  State,''  etc.,  adding  the  steps  to  be  taken  by  the 
agent,  none  of  which  were  taken  on  the  part  of  any  agent 
of  this  plaintiff. 

The  answer  also  set  np  another  act,  by  which  it  was  pro- 
vided that  a  foreign  insurance  company  should  not  enforce 
any  contract  made  by  an  agent  in  Indiana  unless  qualified 
by  a  certificate  of  the  auditor,  as  above  stated.  The  act 
to  which  I  have  first  referred  was  last  enacted,  and  was  set 
forth  in  the  amended  answer,  and  the  act  last  mentioned 
was  set  forth  in  the  original  answer.  One  act  made  void 
the  contract,  a      the  other  forbade  the  enforcement  of  it. 

The  two  answers  set  up  both  acts ;  and  the  question  is 
whether  either  act  applies  to  this  case. 

The  question  is  whether  this  transaction  falls  within  the 
scope  of  the  Indiana  statute  so  as  to  cut  off  the  right  of 
the  company  to  collect  premium  in  the  courts  of  Ohio, 
where  the  company  is  at  home,  and  where  the  company 
idsued  the  policy? 

It  seems  to  me  that  the  contract  of  insurance  was  made 
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here  in  Cincinnati,  and  that  Hayes  was  the  agent  of  the 
defendants  in  the  procurement  of  this  policy.  The  object 
of  the  legislation  in  regard  to  agencies  for  foreign  corpora- 
tions, in  general,  is  to  prevent  their  establishing  offices  in 
the  State  without  placing  themselves  in  a  position  to  be 
responsible  to  their  customers  and  the  State.  It  is  clear 
that  Hayes,  in  the  present  case,  had  no  power  to  take  any 
risk  on  behalf  of  the  plaintiff,  either  in  Indiana  or  Ohio.  He 
could  report  applications,  and  for  that  service  or  informa- 
tion the  company  paid  him  compensation.  But  the  insur- 
ing  was  done  here  at  the  home  office.  It  has  been  hold,  in 
25  Ind.  536,  that  if  a  loss  be  sustained  in  such  a  case 
the  company  would  be  liable,  even  if  the  policy  had  been 
procured  by  an  agent  in  violation  of  the  law. 

There  is  fiothing  illegal  in  this  contract,  so  far  as  our 
own  State,  where  it  was  made,  is  concerne^l,  and  I  think 
our  courts  could  not  refuse  to  enforce  it,  even  if  the  law  of 
Indiana  should  declare  it  void.  Jlclnfyre  v.  Park,  8  Met. 
207;  4  Ind.  96;  2  Dutcher,  268 ;  8  Dntcher,  645 ;  Ilm/es  v. 
CoUo'y  recently  decided  in  the  General  Term  of  Superior 
Court  of  Cincinnati. 

The  question  has  arisen  substantially  in  the  New  York 
courts,  Hyde  v.  Goodnow,  8  Comst  266,  in  which  it  was 
held  that  a  policy  issued  in  New  York,  by  a  ITew  York 
company,  on  property  in  Ohio  was  valid,  notwithstanding 
the  company  was  liiuited  in  its  powers  of  contracting  to 
the  State  of  New  York.  The  contract  was  deemed  a  New 
York  contract.  Western  v.  Genesee  Ilataal  Insurance  Co,^  2 
Eernan,  258,  is  very  much  in  point.  Also,  Huntley^  Heceioer, 
V.  3Ierrilly  &2  Barb.  626,  which  was  a  suit  on  a  prenium 
note,  and  so  more  particularly  in  point. 
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ADMINISTRATORS  AND  EXECUTORS— 

An  administrator  acting  in  good  faith  is  not  responsible  for  loss  inconed 
by  the  failure  of  a  bank  of  good  credit,  wherein  he  had  deposited  the 
fUnds  of  the  estate,  to  the  credit  of  the  estate,  and  did  not  mingle 
them  with  his  own.    Barmey  y.  McQregor  et  al,  327. 

See  Contract,  4 ;  Limitation  ov  Aotions,  6 ;  Rbcoupmxnt,  2. 

ADMIRALTY.    See  Jvbisdiction. 

AGENCY.    See  Bailment,  3,  4;  Contract,  8;  Coybbturx,  2;  Insubt 
'  ANCB,  2;  Pabtnbbshif,  1 ;  SPBCiFic  Pbrtormancx,  1;  Statutx  ov 

^  Fraitds,  2. 

ANTENUPTUAL  AGREEMENT.    See  Dowbb, 

ASSENT.    See  Pabtnbbshif,  4. 

ASSESSMENT.    See  Auditor  ov  Coontt;  Board  ov  EquauzatioNi  S; 
Dbdigation,  1;  Municipal  Corporations,  3,  4. 

ASSIGNMENT.    See  Practice,  13. 

ASSIGNMENT  OF  ERRORS.    See  Practice,  19. 

ATTACHMENT.    See  Domicile  ;  Practice,  9,  13. 

AUDITOR  OF  COUNTY— 

When  a  tract  of  land  was  listed  and  assessed,  and  the  taxes  pa!tl,  and 
afterward  an  error  in  the  nnmber  of  acres  in  the  tract  was  discovered, 
which  the  owner  reported  immediately  to  the  auditor,  that  officer  is 
not  authorized  by  section  YO  (2  S.  &  C.  1463)  of  the  tax  act  to 
and  levy,  himself,  upon  said  tract  the  back  taxes  for  the  excess 
covered.    Ludlow  v.  Williehf  316. 

See  Board  op  Equalization,  2. 

BAILMENT— 

1.  A  common  carrier  having  given  a  bill  of  lading  for  goods  can  not  re- 
lieve himself  from  liability,  on  the  ground  that  the  goods  were  never 
received  by  him,  except  by  the  clearest  proof  of  that  fact.  JD.  M,  C 
^X.B,B,  Co,  V.  DocUU  et  al.  47. 

a.  A  stock  and  gold  broker  in  Cincinnati  received  from  a  customer  $4,000, 
on  aoooant  of  mArgin  on  $40,000  of  gold  to  be  porohaMd,  together 
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with  an  order  as  followB:  *<  Buy  for  myaccoont  and  risk  $40,000 
gold,  limit  44}  to-day,  upon  which  I  agree  to  keep  ten  per  cent, 
margin  in  cash.  If  the  Bald  margin  is  not  kept  good,  yon  are  author^ 
ized  to  buy  or  sell  the  same  at  your  discretion."  The  broker  pur- 
chased the  gold  through  an  agent  in  New  York,  where  it  was  kept 
on  deposit  in  bank,  and  the  customer  failing  to  keep  up  the  ten  per 
cent,  margin,  the  broker,  upon  sufficient  notice,  sold  the  gold  at  a 
loss.  Held^  that  the  customer  could  not  recover  back  the  money 
deposited  as  a  margin  on  the  ground  that  the  broker  had  failed  to 
comply  with  his  contract,  although  he  kept  the  gold,  when  pur- 
chased, in  a  bank  in  New  York,  in  his  own  name  and  not  in  the 
name  of  the  customer,nor  in  a  separate  parcel,  but  subject  to  bis 
order,  in  accordance  with  the  well-known  usage  in  that  kind  of 
business.  PaUerion  ▼.  KeyB  tt  <U.  94. 
8.  The  defendants  were  stock  brokers,  and  had  money  belonging  to  the 
plaintiff,  to  the  amount  of  $1,600,  on  deposit  as  a  margin  on  par- 
chases  and  sales  of  stock  made  and  to  be  made,  under  a  contract  be- 
tween the  defendants  and  plaintiff.  The  plaintiff  gave  an  order  to 
the  defendants  to  sell  his  Pittsburg,  Fort  Wayne  and  Chicago  Bail- 
road  Company  stock,  and  two  hundred  ihares  of  Erie  stock,  which 
was  one  hundred  more  than  he  then  had  on  hand.  This  order  was 
not  obeyed,  but  a  lai*ger  amount  of  Erie  stock  was  purchased,  con- 
trary to  the  plaintiff's  order.  If  the  order  of  the  plaintiff  had  been 
obeyed,  the  amount  on  deposit  would  have  been  increased  to  $2,100, 
while  the  course  taken  resulted  in  a  loss.  The  plaintiff  called  for  his 
money,  and  was  told  by  the  defendants  that  if  he  would  let  it  remain 
they  would  work  the  account,  and  would  repay  him  all  his  money, 
viz :  the  $2,100,  acknowledging  their  obligation  to  refund  it.  The  de- 
fendants continued  to  speculate  on  the  fund,  and  lost  it  all  and  more. 
Held^  that  the  defendants  worked  the  account  at  their  own  risk,  and 
were  bound  to  refund  to  the  plaintiff  the  $1,600  which  he  had  when 
he  gave  the  order  which  was  disobeyed,  and  the  additional  $500 
which  he  would  have  had  if  his  order  had  been  obeyed.  HcUing^ 
head  V.  Ghreen  et  al,  305. 
4.  Suit  brought  on  receipt  given  by  V.  to  G.  for  money  to  be  invested  in 
stocks,  and  "to  manage  the  same  as  my  own,"  with  V.'s  knowledge. 
G.  invested  the  money,  with  an  equal  amount  of  his  own,  in  a  *'pool," 
where  nearly  the  whole  was  lost,  and,  on  a  settlement  with  their 
brokers,  an  equal  dividend  was  paid  to  each,  accepted,  and  no  ex- 
ception taken  by  V.  at  the  time.  Held^  V.  could  not  hold  G.  liablo 
for  the  money  advanced.  Van  Oamp  v.  OUbertf  358. 
See  CoMMOK  Cabbixb,  2.  Cobfobationb,  5. 

BILL  OF  EXCEPTIONS.    See  Pba^cticb,  16,  19,  21. 

BILL  OF  LiU>ING.    See  Bailwkt,  1;  Sals. 

BOARD  OF  CITY  IMP&OYEMENTS.  See  MujnozPAL  OoBPOftATXom^ 
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BOARD  OF  EQUALIZATION— 

1.  The  city  board  of  equalization  are  entitled  to  compensation  for  their 
servicee  from  the  county  treasury,  and  county  commissioners  are  ob- 
ligated to  fix  and  allow  the  same  without  reference  to  the  rate  of  the 
compensation  allowed  the  county  board  of  equalization.  Baum  ei 
oL  T.  County  (hmmissUmerSf  553. 

a.  An  erroneous  valuation  for  taxes  by  the  assessor  is  not  void,  but  may 
be  corrected  by  the  board  of  equalization  on  appeal  to  them  by  the 
party  aggrieved.  The  auditor  will  not  be  enjoined  from  placing 
on  the  duplicate  the  valuation  for  taxes  of  realty  returned  by  the 
assessor,  or  the  board  of  equalization  be  enjoined  from  acting 
thereon,  until  an  appeal  from  such  valuation  has  been  bad  to  the 
board,  and  their  action  has  been  had  on  such  appeal.  MiUa  v.  Board 
of  Equalization^  563. 

« 

BOND.    See  Pilacticx,  5. 
BOUNDABY.    See  Dno. 
BROKER.    See  Bailkkhtt,  2,  3. 

BUILDING  ASSOCIATION.    See  CoBFOBATioira,  6. 

CHARTER.    See  Cobpokatiov,  5. 

CHECK.    See  Contract,  9;  Dxmakb;  Novatiok;  Patkjekt. 

CITY  COMMISSIONER.    See  Muvicifal  CoBFOBATioirs,  2. 

CIVIL  DEATH.    See  Eyibbnoz,  4. 

CLEARING  HOUSE.   See  Novatiok,  1,  2. 

CODE.    See  Coyxbtitbz,  2;  Insubakcb,  2;  Limitation  or  Actions,  3; 
Municipal  Cobfobations,  3 ;  PABTNXBSHiPy  4 

COMITY.    See  CoNVLicr  ov  Laws. 

COMMON  CARRIERS— 

1.  A  telegraph  company  is  bound  to  transmit  to  their  destination  all  mes- 

sages in  the  order  of  time  they  are  received.    Davia  v.  Western 
Union  Telegraph  Co.  100. 

2.  A  wrongful  delivery  of  goods  after  an  order  given  by  the  consignor, 

founded  on  the  inability  of  the  consignee  to  pay,  to  stop  in  traneUu, 
renders  the  carrier  liable;  and  the  subsequent  receipt  by  th5  con- 
signor of  the  consignee's  note  packed  in  blank  with  the  goods,  and 
an  attempt  on  his  part  to  collect  it,  does  not  relieve  the  carrier's  lia- 
bility unless  the  note  be  paid.  Where  the  facts  justify  it,  the  notice 
not  to  deliver  constitutes  part  of  the  carrier's  contract.  Adame  £p- 
preee  Co.  v.  Wentworth^  142. 
.   See  Bailm XNT,  1 ;  Nxoligxnci,  2 ;  Pleading,  6. 

CONFEDERATE  STATES.    See  Constitutional  Law. 

COl^IBMATION  OF  SALE.    See  PBAon€i»  20. 
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CONFLICT  OP  LAWS— 
1.  Where  the  plaintiff  and  crosB-petitionerB  were  slayea :  JSeldf  that  no 
comity  now  required  a  recognition  and  enforcement  by  this  court  of 
the  laws  of  slave  States,  which  made  all  slave  children  illegitimate, 
and  so  prevented  collateral  inheritance  among  slaves.  Price  v. 
Slaughter  ei  al,  429. 
S.  The  defendants  resided  at  Aurora,  Indiana,  and  were  shipping  a 
quantity  of  hay  to  New  Orleans  in  barges.  Hayes,  who  also  resided 
in  Aurora,  sent  up  to  the  office  of  the  plaintiff,  at  Cincinnati,  an  ap- 
plication for  insurance  on  the  hay.  The  policy  was  issued,  and  the 
suit  is  for  the  premium.  Hayes  received  a  commission  from  the 
plaintiff.  The  defendants  set  up  as  a  defense  the  statute  of  Indiana, 
that  a  foreign  insurance  company  shall  not  enforce  any  contract 
made  by  an  agent  in  Indiana ;  and  also  the  act  of  Indiana,  that  it 
shall  not  be  lawful^for  any  agent  of  a  foreign  insurance  company  to 
take  risks,  or  transact  any  business  of  insurance  in  said  State,  without 
first  producing  a  certificate  of  authority  from  the  auditor  of  said 
State.  Eeld^  that  the  insurance  was  not  to  be  considered  as  transacted 
in  Indiana,  but  in  the  State  of  Ohio,  where  the  suit  is  brought,  and 
is  not  affected  by  the  law  of  Indiana  against  agents  of  foreign  in- 
surance companies.  Nor  would  it  be  affected  in  the  courts  of  Ohio, 
even  though  the  law  of  Indiana  should  prevent  its  enforcement  in 
that  State.  Eureka  Ina.  Co.  ▼.  Parks  et  aL  674. 
See  Set-ovv. 

CONSIDERATION.    See  Contbact,  6;  Damaobs,  6. 

CONSIGNOR  AND  CONSIGNEE.    See  Salb. 

CONSTITUTIONAL  LAW— 

1.  In  November,  1861,  the  relation  existing  between  the  people  and  State 

of  Ohio,  and  the  people  and  State  of  Arkansas,  one  of  the  Confed- 
erate States  then  waging  war  against  the  United  States,  was  that  of 
enemies,  and  the  judicial  proceedings  under  such  Confederate  States 
government  do  not  fall  within  section  1,  of  article  4,  of  the  con- 
stitution of  the  United  States,  which  provides  that  "  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State.'*  Pennywit  et  al,  v.  KelLogg 
et  at,  17. 

2.  A  vendee,  in  quiet  possession  under  the  deed,  is  bound  to  pay  the  notes 

and  rely  on  the  covenants  in  the  deed  for  indemnity  against  any 
future  eviction;  such  is  the  settled  construction  of  the  contract 
between  the  parties;  and  an  act  passed  after  suit  on  the  notes,  but  a 
few  days  before  judgment,  authorizing  a  vendee  in  such  a  case  to 
have  the  title  investigated  and  damages  for  defect  of  title  assessed 
and  set  off  against  the  notes  given  for  the  purchase  money,  is  not  to 
be  construed  as  applicable  to  existing  deeds ;  and  if  it  were  neces- 
sary to  so  construe  the  act,  it  would  be  unconstitationaL  Greai 
Weitem  Stock  Cb.  t.  SaaSf  21. 
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3.  The  act  of  the  legislaturo  of  Ohio,  passed  May  4, 1869,  authorizing 
any  city  of  the  first  class,  having  a  population  exceeding  one 
hundred  and  fifty  thousand  inhahitants,  to  construct  a  railroad 
terminating  in  and  essential  to  the  interests  of  such  city,  and  to 
borrow  as  a  fund  for  that  purpose  a  sum  of  money  not  exceeding  ton 
millions  of  dollars,  is  hot  a  violation  of  section  6,  article  8,  of  the 
present  constitution  of  the  State  of  Ohio,  which  provides :  "  That  the 
general  assembly  shall  never  authorize  any  county,  city,  town,  or 
township,  by  a  vote  of  the  citizens  or  otherwise,  to  become  a  stock- 
holder in  any  joint  stock  company,  corporation,  or  association  what- 
ever, or  to  raise  money  for,  or  loan  its  credit  to,  or  in  aid  of,  any  such 
company,  corporation,  or  association/'  The  said  act,  and  the  act  of 
March  25,  1870,  supplementary  thereto,  are  constitutional  and  valid. 
Walker  v.  City  et  al,  121. 

CONSTRUCTIVE  TEUST.    See  LiMiTATioar,  5. 

CONTEMPT.    See  F&aotiox,  9. 

CONTRACT— 

1.  W.,  the  owner  of  an  insurance  policy;  wrote  to  the  company,  '<  Con- 

sider your  policy.  No.  39,  as  canceled  from  the  18th  inst.,  and  make 
a  new  policy  ftom  that  date  for  one  year,  with  privilege  added,  at 
same  rate.''  The  company  answered,  "  I  can  not  agree  to  proposed 
change,  and  therefore  cancel,  pro  raicL^  charging  returned  premium." 
A  subsequent  loss  occurred  prior  to  the  date  of  the  expiration  of  the 
original  policy.  JE^e^  that  W.'s  letter  was  not  a  cancellation  of  the 
policy,  but,  until  accepted,  a  mere  proposition  so  to  do.  That  the 
proposition  was  indivisible,  and  if  not  accepted  as  a  whole  the  origi- 
nal contract  remained  unaltered,  and  W.  was  not  estopped  to  sue 
thereon.     WUkins  v.  Tohaeeo  Ins*  Cb.  349. 

2.  The  city  of  Cincinnati  contracted  with  Bearly  to  erect  a  school-house  for 

$81,000,  and  Bearly  made  subcontracts  with  plaintiffs  and  with  others 
to  do  parts  of  the  work.  The  plans  of  the  building  were  in  some  respects 
modified,  and  considerable  extra  work,  including  an  extra  privy,  was 
done,  increasing  the  cost  beyond  the  original  contract  price.  The  con-, 
tractor  failing  to  pay  plaintiffs,  they  served  a  notice  of  the  balance 
due  on  their  claim  for  work  which  would  have  been  included  within 
the  terms  of  the  original  contract.  At  the  time  of  the  service  of  the 
notice  by  the  plaintiffs,  the  city  had  paid  Bearly  the  entire  sum  of 
$81,000,  which  was  the  amount  called  for  by  the  original  contract, 
but  the  city  nevertheless  owed  Bearly  $1,377  by  reason  of  the  extra 
work.  Several  of  the  defendants  filed  claims  for  work  done  on  the 
same  building,  but  not  provided  for  in  the  original  contract,  unless  it 
were  under  the  clause  providing  that  extra  work  should  be  stipu- 
lated for  in  writing  and  signed  by  the  parties.  Held,  that  the  for- 
malities required  by  the  contract  for  extra  work  might  be  and  were 
waived,  and  that  the  extra  work  was  to  be  regarded  as  done  under 
one  general  contract  en^brM^g  ^he  entire  Job,  a;id  ^at  the  plaint- 
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iffs  were  entitled,  by  priority  of  notice,  to  ertabliih  a  priority  of  Ken 
upon  the  fund  in  the  handa  of  the  city  against  those  who  performed 
the  extra  work  as  well  as  against  those  claimants  whose  work  waa 
done  within  the  terms  of  the  original  contract.  Held^  also,  that  the 
city  clerk's  office  was  the  proper  place  at  which  to  serve  the  notice, 
and  the  clerk  the  proper  agent  on  whom  to  serve  it,  and  that  the 
plaintiffs,  having  first  presented  the  statement  of  their  claim  at  the 
clerk's  office  to  the  clerk,  were  entitled  to  be  first  paid  out  of  the 
fund.    Rankin  v.  The  City,  393. 

3.  The  defendant  refused  to  pay  the  insurance  on  a  steamboat  lost  by  fire, 

on  the  ground  that  two  competent  watchmen  were  not  employed, 
and  at  the  time  of  the  accident  no  watchman  was  on  duty.  The 
plaintiff  says,  that  by  agreement  one  watchman  was  waived,  in 
which  respect  the  policy  ought  to  be  reformed;  but  that  in  fact 
two  were  employed,  and  one  was  on  duty  at  the  time.  The 
testimony  was  to  the  effect,  that  while  the  watchmen  had  gone  to 
their  supper,  on  the  top  of  the  river  bank,  the  boat  took  fire  and  waa 
burned ;  also,  that  it  is  the  usage  for  the  watchmen  to  get  their  meals 
on  shore  when  the  steamboat  is  in  port.  The  judge  instructed  the 
Jury  to  inquire  whether  one  watchman  was  waived  by  the  agreement 
or  not;  if  not,  whether  two  watchmen  were  employed,  and  one  waa 
on  duty  at  the  time,  within  the  fair  intent  and  meaning  of  the  policy. 
A  verdict  was  returned  for  the  plaintiffs,  and  the  defendant's  motion 
for  a  new  trial  was  overruled.  Held,  that  having  due  regard  to  the 
circifmstances  and  the  purposes  of  the  stipulation  contained  in  the 
policy  of  insurance^  the  charge  to  the  jury  was  correct.  Oibson  ei  al. 
V.  Farmera  and  Mechanics*  Ins.  Co.  410. 

4.  Action  on  policy  of  fire  insurance,  issued  to  "E.  W.  B.,  executrix,*'  on 

property  devised  in  equal  moieties  to  the  testator's  children,  and  E. 
W.  B.,  his  widow  and  executrix.  It  was  proved  that  the  under- 
writer was  informed  that  tEe  policy  was  to  be  for  the  benefit  of  the 
estate  of  the  deceased.  Held,  that  evidence  to  explain  the  object 
of  the  application  for  the  policy,  and  the  manner  of  its  issue,  was  ad- 
missible, not  to  vary  the  contract,  but  to  aid  the  oourt  in  interpreting 
its  true  meaning  That  E.  W.  B.,  in  her  capacity  as  trustee  for 
creditors  and  devisees,  had,  as  executrix,  an  insurable  interest  in  the 
whole  property.     The  Qlohe  Ins.  Co.  v.  Boyle  et  oL  444. 

5.  Where  A.,  B.,  and  C.  enter  into  a  tripartite  contract,  by  which  A. 

agrees  to  do  one  thing  and  B.  agrees  to  do  another  thiug,  in  both  of 
which  G.  is  interested,  and  G.  agrees  to  do  one  thing  in  which  A.  is 
interested,  and  another  in  which  B.  is  interested,  and  A.  tenders 
performance,  G.  can  not  set  up,  as  a  defense  against  his  obligation  to 
perform  that  in  which  A.  is  interested,  the  fact  that  B.  failed  to  per- 
form his  contract.  In  such  a  contract  the  promise  of  each  must  be 
regarded  as  made  in  consideration  of  the  promises  of  the  other  par- 
ties, so  that  either  party,  who  is  not  himself  in  fault,  may  require 
the  performance  by  each  other  party.     Wade  v.  Pollock  et  al.  453. 
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6.  A  policy  of  life  inBurance  contained  in  tbe  premium  claose  the  words 

"in  consideration  of  the  quarterly  premium  of  $30.24,  to  be  paid  on 
or  before  the  28th  d:  of  Noyember,  Februarji  May,  and  August," 
and  in  the  payment  clause,  "  the  balance  of  the  year's  premium,  if 
any,  being  first  deducted."  Held,  that  the  contract  was  for  a  yearly 
premium  in  quarterly  installments,  and  the  death  occurring  subse- 
quent to  the  August  payment,  a  deduction  of  the  subsequent  Noy- 
ember,  February,  and  May  installments  should  be  allowed.  Hester' 
berg  ▼.  Editable  Life  Ine.  Co.  483 

7.  On  March  13, 1850,  A.  mortgaged  to  B.  real  estate  to  secure  fiye  prom- 

issory notes,  amounting  to  $12,000  and  interest,  and  sold  to  0.  the 
said  real  estate,  who  assumed  the  said  notes  as  part  payment  of  the 
purchase  money.  On  September  27,  1856,  after  the  last  note  had 
fallen  due,  and  while  the  ten  per  cent,  interest  law  was  in  force,  0. 
entered  into  an  agreement  with  B.,  to  which  A.  was  also  a  party,  to 
pay  ten  per  cent,  interest  for  one  year  on  the  amount,  principal,  and 
interest  due  at  the  time  when  the  last  note  fell  due,  yiz:  September 
1, 1865,  in  consideration  of  forbearance  on  the  part  of  B.  in  collecting 
said  notes  and  in  foreclosure  of  said  mortgage,  and  also  in  considera- 
tion of  the  extension  of  the  payment  of  said  notes  and  interest  to  the 
Ist  day  of  September,  1866.  0.  continued  to  pay  ten  per  cent  interest 
to  March,  1868.  The  ten  per  cent,  law  was  repealed  April  1,  1859. 
Helcij  that  this  was  an  agreement  for  forbearance  generally,  for  which 
O.  agreed  to  pay  ten  per  cent,  interest,  and  that  the  time  for  which  ten 
per  cent,  is  to  be  paid  is  not  limited  in  the  contract  to  one  year  only. 
Held,  also,  that  the  excess  of  four  per  cent,  can  not  be  charged  as  a 
lien  on  the  real  estate  under  the  mortgage ;  but  a  personal  judgment 
against  0.,  for  this  excess,  can  be  taken  in  this  case,  according  to  the 
prayer  in  the  petition.    MeOregor  y.  MuUer  ei  al,  487. 

8.  In  an  action   for  damages  for  selling  without  authority  mess  pork 

held  under  the  following  contract,  yiz : 

"  OiNcnrwATi,  November  26,  1869. 
"  We  haye  this  day  sold  Blackburn  Holmes  300  barrels  of  mess  pork 
(our  brand)  at  $31.60  per  barrel,  to  be  dellyered  at  his  option, 
he  paying  interest  at  the  rate  of  ten  per  cent,  per  annum ;  commis- 
sion on  sale,  two  and  one-half;  storage,  six  cents  per  barrel  per 
month ;  margin  of  fiye  dollars  per  barrel,  to  be  paid  us  December 
20, 1869;  charges  to  commence  from  date. 

[Signed,]  **  Byanb,  Lipfikoott  &  CimNnrasuc." 

Defendants  ayer,  as  a  fourth  defense,  "  that  they  sold  said  merchandise 
to  the  best  adyantage,  and  that  they  had  the  right  under  their  con- 
tract with  said  Holmes,  by  yirtue  of  the  custom  of  the  pork  trade  in 
Cincinnati,  which  custom  was  well  known  to  said  Holmes  at  the  date 
of  said  transaction,  to  sell  said  merchandise  for  want  of  margin 
thereon,  irrespectiye  of  the  orders  of  said  Holmes,  the  margin  hay- 
ing been  exhausted  at  and  before  said  sal^  and  said  Holmes  hay- 
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ing  been  notified  to  renew  said  margin,  and  haying  fkiled  to  do  to 
for  a  reasonable  time.''  Held^  that  this  contract  contains  no  pro- 
vision for  a  renewal  of  the  margin,  and  that  a  sale  made  after  a  de- 
mand of  a  renewal  of  the  margin,  without  notice  to  the  plaintiff  of 
the  time  and  place  of  sale,  was  not  authorized  by  the  contract,  and 
that  a  custom  of  the  pork  trade  in  Cincinnati  authorizing  a  sale  under 
such  circumstances,  without  such  notice,  would  be  unreasonable 
and  in  yiolation  of  law.  Whether  such  a  sale  could  haye  been 
Justified  under  such  a  custom,  if  the  contract  had  contained  a  pro- 
vision for  a  renewal  of  the  margin,  qucere  f   Ent  y.  Evans  et  al.  609. 

9.  Hamilton  and  Knight  were  accustomed  to  accommodate  each  other  by 

an  exchange  of  checks  or  notes.  Knight  gave  Hamilton,  who 
wanted  to  raise  money,  his  check  for  $1,210,  on  a  bank,  payable  to 
the  order  of  Hamilton,  and  at  the  same  time  took  from  Hamilton  a 
like  check,  payable  to  his  (Knight's)  order,  on  the  same  bank,  for 
the  same  amount.  Hamilton  transferred  Knight's  check  to  a  creditor 
as  collateral  to  an  existing  debt,  ffeldf  that  the  check  was  not  to  be 
considered  as  accommodation  paper,  and  that  H.'s  creditor  was  en- 
titled to  collect  the  check  from  Knight,  although  Knight  had  not 
transferred  or  brought  suit  on  the  check  which  he  had  received  and 
held  from  Hamilton.    JUankin  v.  Kniffhtf  515. 

10.  Bates  sold  the  Louisville  Theater  to  Fuller,  retaining  a  lien  by  the 

deed  for  $26,000  of  the  purchase  money,  and  providing  that  Fuller 
should  keep  on  the  property  insurance  in  $10,000,  loss,  if  any,  pay- 
able to  Bates,  on  which  policies  Bates  brings  suit.  Before  the  fire 
Fuller  sold  and  conveyed  the  property  for  $75,000  to  Mark  Munday, 
retaining  by  the  deed  a  lien  for  $50,000,  with  the  condition  that 
Munday  should  keep  the  property  insured  in  $10,000,  loss,  if  any,  pay- 
able to  Fuller.  Seldj  that  the  interests  of  a  mortgagee  and  mortgagor 
are  entirely  distinct,  and  that  the  insurance  procured  by  Munday, 
under  his  arrangement  with  Fuller,  did  not  avoid  the  policies  for 
$10,000  procured  by  Fuller  under  the  arrangement  with  Bates,  not- 
withstanding the  provision  in  said  policies  that  "  in  case  the  insured 
or  assigns  should  make  other  insurance  without  consent  of  the  de- 
fendants," the  policies  should  be  void.  That  the  word  "  assigns,"  in 
this  clause,  means  assignees  of  the  policy,  and  not  assignees  of  the 
property.  That  the  sale  to  Munday  by  Fuller,  he  retaining  a  lien 
for  $50,000  of  the  purchase  money,  did  not  avoid  the  policy  issued 
by  one  of  the  defendants  to  Fuller,  which  contained  the  clause 
that  "  a  transfer  or  change  of  interest  of  the  insured,  either  by  sale 
or  otherwise,  without  consent  of  the  defendant,"  should  avoid  the 
policy.  The  interest  was  not  *'  transferred  or  changed  "  within  the 
meaning  of  that  clause  in  the  policy.  Bates  v.  Commercial  Ins.  Ch* 
523. 
See  Bailmbnt,  1,  2 ;  Common  Cabbibs,  2 ;  CoirvLior  or  Laws,  2 ; 
CovKBTUBB,  2;  Dowbb;  Munioifaj.  CoBFOBATioys;  Fbjlgtiok,  3; 
SpjBciyio  Psbvobmancx;  Statute  or  Fbausb,  2. 
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CONTRIfilJTION.    See  OoKPORATioirs,  3. 
CORPORATIONS— 

1.  A  railroad  company,  chartered  by  special  act  of  the  legialature, 

empowering  the  directors,  among  other  things,  to  transact  all  the 
business  of  the  company  and  to  sell  and  convey  real  and  personal 
estate,  and  the  right  to  complete  any  part  of  the  road  and  put  it  in 
operation  which  the  interests  of  the  road  may  require,  and  having  a 
choice  of  several  routes  and  termini,  may  sell  and  convey  to  a  com- 
petent vendee  a  portion  of  its  right  of  way  upon  which  no  work  has 
been  done  for  a  money  consideration,  and  in  satisfaction  of  its  mort- 
gage indebtedness  on  its  whole  line,  leaving  to  its  creditors  the  part 
of  its  road-bed  upon  which  the  bulk  of  its  means  has  been  expended. 
Such  a  sale  and  conveyance  are  not  ultra  vtrea,  and  the  corporation 
is  not  thereby  destroyed.  The  vendee  of  this  right  of  way,  having 
acquired  and  enjoyed  all  its  benefits,  shall  not  afterward  be  al- 
lowed to  foreclose  the  mortgage,  though  he  still  holds  the  bonds 
which  the  vendor  is  entitled  to  have  canceled.  The  mere  fact  that 
the  property  of  the  corporation  was  in  the  hands  of  a  receiver  at  the 
time  of  the  sale,  can  not  affect  the  transaction  if  b<ma  flde.  Donner 
V.  Dayton  and  Cincinnati  IL  R.  Co,  130. 

2.  The  liability  of  individual  stockholders,  under  the  constitution  and 

statute  of  Ohio,  is  collateral  to  the  principal  obligation  of  the  cor- 
poration, and  is  to  be  resorted  to  by  the  creditors  only  in  case  of  the 
insolvency  of  the  corporation,  or  where  payment  can  not  be  enforced 
against  it  by  the  ordinary  process  of  execution.  Each  stockholder 
of  an  insolvent  corporation,  in  addition  to  the  loss  of  his  stock,  is 
liable  in  a  sum  equal  to  the  amount  of  his  stock  to  all  the  creditors 
of  the  corporation.  But  between  the  stockholders  themselves  there 
is  an  equitable  right  to  have  a  contribution  by  each,  in  proportion  to 
his  stock,  and  this  equitable  right  will  be  enforced  by  the  court  in  the 
creditor's  suit,  so  far  as  it  can  be  done,  without  prejudice  to  the  para- 
mount right  of  the  creditors,  who  are  entitled  to  be  paid  in  full,  and 
to  hold  each  solvent  stockholder  to  the  full  extent  of  his  statutory 
liability,  irrespective  of  those  who  are  insolvent  or  beyond  the  juris- 
diction of  the  court.  In  determining  whether  a  stockholder  is 
individually  Mable  for  debts  of  the  corporation  after  a  transfer  of  his 
stock,  it  is  not  essential  to  the  validity  of  such  transfer  that  it  should 
be  entered  upon  the  register,  or  that  a  new  certificate  of  stock 
should  be  issued ;  but  it  is  necessary  that  the  transfer  be  made  in 
good  faith  and  with  consideration,  and  not  merely  to  escape  the 
liabilities  of  the  corporation  already  incurred ;  nor  can  any  transfer 
relieve  the  stockholder  from  his  individual  liability  for  debts  of  the 
corporation,  incurred  while  he  was  a  stockholder.  The  liability  of  a 
stockholder,  troia  the  time  of  the  commencement  of  a  suit,  for  an 
amount  of  indebtedness  exceeding  the  principal  of  the  stock  owned 
by  solvent  stockholders  within  the  jurisdiction  of  the  court,  is  fixed 
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for  the  specific  sum  eqaal  to  the  amoant  of  each  of  such  stockhold- 
er's stock,  and  the  debt  carries  interest  from  the  commencement  of 
such  suit,  althoagh  the  amount  of  the  creditor's  recovery  may 
thereby  exceed  the  stockholder's  original  liability.  Wehrman  t. 
Meakirt  §t  oL  230. 

3.  Where  a  close  corporation,  created  by  special  act  of  the  legislature^ 

which  proTides  for  no  issue  of  stock,  for  the  purpose  of  an  endow- 
ment obtained  moneys  and  issued  the  following  certificate:  "Ohio 
College  of  Dental  Surgery.  This  may  certify  that  Dr.  A.  J.  Seeyes 
is  entitled  to  one  share  of  the  real  estate  property  of  the  college^ 
drawing  an  interest  of  six  per  cent.,  and  transferable  only  in  ac- 
cordance with  the  constitution  of  the  college  association."  Held, 
that  the  said  certificate  is  a  measure  of  the  holder's  interest  in  the 
corporate  property,  and  is  a  contract  with  the  holder  to  pay  a  cer- 
tain rate  of  interest  upon  the  said  shares  so  long  as  the  corporation 
carries  out  the  purposes  of  its  creation.  Where  no  time  is  mentioned 
for  paying  the  interest:  Held,  that  it  is  payable  in  a  reasonable 
time.    Bryant  y.  Ohio  OUlege,  307. 

4.  If|  in  an  action  by  A.  against  B.  and  others,  claiming  an  existing 

partnership,  and  asking  for  a  dissolution  and  account  between  the 
parties,  it  should  appear  that  the  parties  had  been  incorporated 
under  the  general  law  of  Ohio,  and  the  corporate  body  had  not  been 
dissolved  by  judicial  decision,  the  action  can  not  be  sustained.  What 
is  evidence  of  the  organization  and  existence  of  a  corporation,  and 
when  a  corporator  is  estopped  to  deny  the  fact  of  the  incorporation. 
Binninger  et  al.  v.  Oall  et  al.  331. 

6.  In  1856,  S.  subscribed  for  stock  in  the  bridge  company.  By  private 
acts  in  1859  and  1861,  and  the  public  act  of  1865,  the  company  were 
authorised  to  issue  ^*  preferred  stock,"  but  did  issue  not  only  "pre- 
ferred stock,"  but  new  "common  stock,"  the  old  common  stock 
having  been  disposed  of.  Subsequently  the  company  sued  S.  for  his 
unpaid  subscription,  and  recovered  judgment.  S.  paid  the  judg- 
ment, demanded  his  stock,  and  was  tendered  shares  of  the  new 
issue  of  "  common  stock,"  which  he  refused,  and  brought  suit  to  re- 
cover what  he  had  paid.  Beld,  the  authority  granted  to  issue  "  pre- 
ferred stock"  did  not  include  the  power  to  issue  new  "common 
stock."  That  as  the  company  had  disabled  itself  without  S.'s  assent 
from  delivering  the  stock  he  had  contracted  for,  he  could  recover  as 
on  a  failure  of  consideration.  That  the  judgment  in  the  former  suit 
did  not  necessarily  determine  the  matter  in  the  latter,  and  was  no 
bar.    Sargent  v.  Cin.  and  Gov,  Bridge  Cb.  354. 

6.  A.  was  the  owner  of  ten  shares  in  a  building  association,  incorporated 
under  the  laws  of  the  State  (S.  A  S.  194)  on  June  4, 1868,  and  during 
the  first  year  drew  out  of  the  treasury,  in  accordance  with  the  con- 
stitution and  by-laws  of  the  association,  $4,000.  To  secure  this 
amount,  together  with  the  dues,  interesti  and  fines,  B.  gave  a  mort- 
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gage  on  real  estate  to  tbe  aasociation  for  the  sum  of  $4,480,  the  pre- 
mium of  $480  not  being  usurious  by  the  laws  of  the  State.  A. 
stopped  paying  dues  and  interest  July  27,  1869.  The  building  as- 
sociation commenced  suit  in  October,  1869,  to  foreclose  the  mortgage, 
and  on  March  3,  1870,  obtained  an  order  for  sale.  Held,  that  the 
present  value  of  the  mortgage  in  the  decree  of  distribution,  dated 
November,  1871,  is  obtained  as  follows:  Ascertain,  by  proof^  the 
probable  duration  of  corporation,  and  calculate  the  dues  and  interest 
yet  to  come;  then  find  the  principal,  which,  with  interest  for  the 
supposed  time,  will  amount  to  the  dues  and  interest  already  cal- 
culated; this  will  be  the  present  value  of  the  anticipated  payments; 
to  this  principal,  add  the  arrearages  due,  and  the  fines  for  the  time 
between  the  date  of  default  and  the  date  of  the  entry  of  decree  for 
sale,  and  the  sum  will  be  the  present  value  of  the  mortgage.  Qer- 
man  Building  AuoeiaHon  v.  Flaeh  ei  aZ.  468. 
7.  G.,  owning  shares  of  Marietta  and  Cincinnati  Bailroad  stock  in  1856, 
transferred  the  same  to  7.,  who  gave  receipts  substantially  as  fol- 
lows: *<  Borrowed  of  Wm.  jQreen,  109  shares  M.  and  0.  stock,  re- 
turnable on  demand,  with  interest  at  the  rate  of  eight  per  cent."  In 
1860,  a  mortgage  was  foreclosed,  and  the  entire  railroad  property 
was  sold  at  judicial  sale,  and  a  special  act  passed  ratifying  the  sale 
and  affirming  the  title  and  franchise  of  the  purchasers,  who  were 
trustees  appointed  by  and  acting  for  the  creditors.  The  same  year  a 
reorganiaation  was  effected,  and  to  it,  as  ''  the  Marietta  and  Cincin- 
nati Railroa3  as  reorganized,''  the  trustees  conveyed  by  deed.  Sub- 
sequently, under  the  act  of  April  4,  1863,  another  deed  was  executed 
from  the  "Marietta  and  Cincinnati  Bailroad  Company"  to  the 
"Marietta  and  Cincinnati  Bailroad  Company  as  reorganized," 
thereby  vesting  it  with  the  franchise,  property,  and  rights  of  the  old 
corporation,  at  which  time  the  stock  of  the  Marietta  and  Cincinnati 
Bailroad  Company  had  no  market  value.  In  suit  by  G.,  to  recover 
from  F.  the  value  of  the  stock  transferred :  ffeld,  that  the  sale  of 
the  road  and  franchises,  together  with  the  subsequent  proceedings, 
acted  as  a  complete  extinguishment,  for  all  practical  purposes,  of  the 
Marietta  and  Cincinnati  Bailroad  stock.  That  the  stock  having  no 
existence  when  this  suit  was  brought,  no  demand  for  its  return  and 
refusal  was  necessary,  and  the  bringing  of  this  action  was  a  sufficient 
demand.  That  the  transactions  between  the  parties  were,  in  fact, 
sales,  and  the  vendee  was  bound  to  compensation ;  and  the  risk  of 
the  contracts  being  upon  him,  under  .the  circumstances,  that  the 
measure  of  damages  was  the  market  value  of  the  stock  at  the  time 
of  the  loan  in  1856.  Foadick  v.  Qreen,  537. 
See  LixN. 

COSTS.    See  Practice,  7. 

COUNTY  COMMISSI ONEBS.    See  Board  ov  Equalizatiov. 

COVENANT.    See  Warrautt,  1. 
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COVBRTUBB— 

1.  A  married  woman,  tenant  for  years,  may,  by  Joining  her  hiuband  with 

her,  maintain  a  suit  against  the  lessor  for  the  specific  performance  of 
a  contract  to  covey  the  fee  to  her,  and  when  the  purchase  money  is 
paid,  can  compel  the  execution  of  a  conyeyance,  in  the  absence  of  a 
ooyenant  to  do  so  sooner.  The  lessor  encouraged  the  permanent 
improvement  of  property  by  tenants  for  years,  in  expectation  of 
their  being  allowed  to  purchase  the  fee,  and  afterward  contracted 
accordingly.  Hdd^  that  the  estoppel  against  his  afterward  refusing 
to  oonvey  the  fee,  on  the  gpround  that  the  plaintiff  was  a  married 
woman,  ran  with  the  land,  and  a  subsequent  purchaser  from  him, 
advised  of  all  the  facts,  was  bound  thereby.  Bain§  4t  ux,  v.  BickeU 
ei  ux.  161. 

2.  By  contract  with  G.,  B.  performed  work  and  labor  for  necessary  re- 

pairs on  the  separate  property  of  G.'s  wife.  G.  paid  for  part,  and 
gave  his  note  for  the  balance.  G.'s  wife  verbally  admitted  that  her 
husband  was  acting  as  her  agent,  and  saw  the  work  going  on  without 
objection.  The  property  was  conveyed  to  a  third  party  by  contract 
dated  the  day  of  service  of  process.  In  this  suit,  brought  by  D.  to 
charge  the  wife's  estate  with  satisfaction  of  a  judgment  already 
obtained  on  G.'s  note:  Held^  1.  That  the  acceptance  of  G.'s  note, 
and  recovery  of  a  Judgment  thereon,  was  no  bar  to  the  separate  lia- 
bility of  his  wife's  estate.  2.  That  the  wife's  estate  was  liable  for 
debt  incurred  by  G.  on  the  credit  of  her  property;  and  after  receiv- 
ing the  benefit  she  was  estopped  to  deny  her  liability,  which  equity 
would  enforce.  3.  That  it  was  not  necessary  to  describe  the  partic- 
ular property  sought  to  be  made  liable,  but  that  equity  would  enforce 
the  demand  against  her  property  in  general.  4.  That  the  speeitic 
property  on  which  the  repairs  were  made  was  liable,  after  sale,  in 
hands  of  purchaser,  under  section  79  of  the  Code.  Decamp  y. 
OaskiU  et  ux.  337. 

3.  An  action  will  lie  in  favor  of  a  married  woman  against  a  third  person 

for  enticing  away  and  harboring  her  husband.    C^rk  v.  /for- 
larij  418. 
See  Limitation  ov  Actions,  3. 

CREDITOR'S  LIEK.    See  Praotigb,  9. 

CUSTOM.    See  Contract,  8. 

DAMAGES— 
1.  The  purchaser  of  a  horse  warranted  to  be  sound  and  safe  can,*  upon  a 
breach  of  the  warranty,  either  rescind  the  contract  by  redelivering 
the  horse  and  sue  for  the  amount  paid,  or  retain  the  horse  and  sue  for 
the  damages;  in  the  former  case,  the  rule  of  damages  will  be  the 
price  paid  for  the  horse,  and  in  the  latter  case,  it  will  be  the  differ- 
ence between  the  price  paid  and  the  actual  value  of  the  horse  at  the 
time  of  the  sale.    Beresford  v.  MeOune^  50. 
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2.  When  dispatchea  are  willfully  delayed  in  their  transmission,  and  a 

preference  is  given  to  one  individual  over  another,  whereby  he  re- 
oeives  damage,  the  court  will  not  limit  the  damages  he  may  recover 
against  the  telegraph  company  to  the  technical  lou  he  has  sustained, 
but  rather  award  him  a  liberal  compensation  for  the  injury.  Dctvia 
V.  Western  Union  Telegraph  Co,  100. 

3.  In  an  action  for  the  death  of  an  intestate  caused  by  defendant's  negli- 

gence, brought  by  an  administrator  for  the  benefit  ot  the  next  of  kin, 
the  jury,  in  assessing  damages,  should  look  not  merely  to  the  degree 
of  relationship  the  deceased  bore  to  his  kindred,  but  his  condition  of 
life  at  the  time  of  his  death,  and  the  reasonable  expectation  they 
might  have  had  of  pecuniary  assistance  from  him  if  he  had  survived. 
Qroffe  Adrnlr  v.  OmdnnaH  and  Indianapolie  R.  R*  Co.  264. 

4.  The  plaintiff  was  about  to  commence  the  publishing  of  a  newspaper 

in  Cincinnati,  and  was  waiting  for  the  machinery  to  arrive  from 
Kew  York,  where  it  had  been  purchased,  and  the  carriers  had  been 
notified  of  these  facts  when  they  contracted  to  carry  the  machinery 
to  Cincinnati  in  four  days,  and  a  part  of  the  machinery  was  lost. 
JBeldy  that  the  carrier  was  liable  for  the  direct  and  necessary  conse- 
quences, including  wages  of  men,  who  were  idle  for  want  of  the 
machinery  after  the  time  when  it  was  to  have  been  delivered,  and  ; 
the  cost  of  efforts  made  to  recover  the  machinery,  as  well  as  the 
cost  of  replacing  that  which  was  lost,  and  which  could  only  be  re- 
placed by  ordering  it  f^om  the  manufactory  in  New  York. .  Cln«m- 
nati  Chronicle  Co.  v.  White  Line  Traneii  Co.  300. 

5.  In  an  action  on  the  covenants  of  warranty  in  a  deed,  the  measnre  of 

damages  and  recovery  is  limited  by  the  consideration  actually  paid 
and  interest;  and  the  court  will  not  be  bound  by  the  amount  set 
forth  in  the  deed,  but  may  find  the  real  consideration  by  parol. 
VaiVe  Adm'r  v.  Junction  B.  R.  Co.  571. 
See  Bailmxkt,  3.    Dsdigatioit,  2. 

DAMNUM  ABSQUE  INJURIA.    See  Pbaoticx,  18. 

DEED— 
B.  holding  under  deed  firom  C,  "  heginning^  nxty-six  feet  west  of  Vine 
etreety^*  giving  thirty-three  feet  front,  conveyed  by  same  description 
to  W.,  who  again,  by  same  description,  leased  back  to  B.    The  deeds 
of  the  premises  previous  to  C.'s  deed  to  B.  erroneously  described  it, 
*^  beginning  sixty-five  feet  west  of  Vine  street,**  giving  thirty-four  feet 
f^ont,  and  on  this  line  the  division  wall  stood.    The  adjacent  owner 
tore  down  this  wall,  and  B.  sued  W.  on  the  covenants  of  his  lease. 
Heldy  that  the  language  of  the  deeds  firom  C.  to  B.,  and  B.  to  W. 
and  the  manifest  intention  of  the  parties,  overcame  the  presumption 
arising  from  the  existence  of  the  boundary  wall,  and  that  B.  wai  • 
estopped  to  claim  the  right  of  quiet  poisession  to  mor«  thai^  thirty-  I 
three  feet    Brachman  v.  Smith,  342.  ' 

See  DiapxHT  avd  PuTXtBVTiov ;  EsTorriLi 
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DEDICATION— 

1.  It  is  no  eyidenoe  of  a  dedici^tion  to  the  public,  that  the  owner  of 

wharf  property,  in  osing  it  for  his  own  proflt^  leaves  it  open  and 
f^ee  for  public  travel.  Wharf  property,  like  other  real  property,  is 
subject  to  assessments  made  thereon  by  the  city  for  the  construction 
of  a  sewer  in  a  street  on  which  the  said  property  abuts.  BoereM  ▼. 
SftrctdeTf  67. 

2.  If  the  owner  permit  a  strip  of  ground  to  be  used  as  part  of  a  public 

street  for  a  number  ef  years,  sufficient  to  show  hit  purpose  to  grant 
it  for  that  purpose,  it  becomes  a  part  of  the  street  and  can  not  be 
reclaimed.  An  owner  of  property  situated  on  a  street,  is  not  entitled 
to  recoyer  damages  against  the  city,  because  the  access  to  his  prop- 
erty is  rendered  less  conyenient  by  a  change  in  the  grade  of  another 
ftreet  crossing  that  upon  which  his  property  is  situated.  EagU 
White  Lead  Cb.  v.  Cl/y,  164. 
8.  Where  an  owner  of  land  dedicates  a  strip  of  ground  twenty-fiye  feet 
wide  adjoining  the  land  of  his  neighbor,  on  condition  that  his  neigh- 
bor shall  dedicate  a  like  strip  from  his  land,  so  as  to  make  a  street  of 
fifty  feet  in  width,  and  immediately  opens  his  part  of  the  street  to 
public  use,  and  permits  it  to  be  used  by  the  public  as  a  street  for 
eighteen  years:  Held^  that  the  condition  was  waived,  and  that  the 
dedication  had  become  absolute,  although  the  neighbor  had  refused 
to  dedicate  his  part  of  the  street,  and  that  the  city  council  had  the 
right  to  improve  the  street  as  dedicated,  twenty-five  feet  in  width, 
and  assess  the  cost  of  the  improvement  upon  the  property  abutting 
thereon.    Lloyd  v.  HtUberi,  228. 

DEFAULT.    See  Psimcs,  3. 

DEMAND— 

The  holder  of  a  check  is  entitled  te  wait  until  the  day  following  its 
date  before  presenting  it  to  the  drawer,  without  discbarging  the 
drawer  from  liability.  Such  delay  is  not  laches  on  the  part  of  the 
holder.    Merehante  NaiioneU  Bank  v.  Procter  j*  ISfamble,  1. 

See  Insxtbancx. 

DEPOSITIONS.    See  Pbactiox,  4. 

DESCENT  AND  DISTRIBUTION— 
1.  J.,  before  the  wills  act  of  1840,  devised  lands  to  S.,  "to  have  and  to 
hold  during  his  natural  life,  and  to  his  heirs,  and  in  case  of  the  de- 
cease of  S.  before  maturity  and  without  legal  issue,"  then  remainder 
over.  Heldjihtit  by  ''heirs,"  the  testator  meant  "children;"  that 
the  intention  should  overcome  an  arbitrary  rule  of  law,  and  that, 
diaregarding  the  rule  in  Shelley's  case,  S.  took  but  a  life  estate.  A 
oourt,  in  order  to  carry  out  the  clear  intention  of  a  testator,  must 
fluently  regard  the  words  ''heirs,"  "children,"  and  "iseue^"  «a 
convertible.    BMuh  €tdLT.  Oari$rf  283. 
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2.  A.  coDTeyed  to  his  son  B.  (who  was  the  huflband  of  the  plaintiff)  and 
his  hein  a  house  and  lot,  *<to  haTo  and  to  hold  the  same  to  the  said 
B.  during  his  natural  life,  and  after  his  death  to  his  heirs  forever ; 
provided  that  if  the  said  B.  should  die  without  children,  then  the 
property  was  to  revert  to  and  vest  in  the  hein  of  A.,  the  grantor 
herein.''  B.  had  seven  children,  but  survived  them  all,  and  also 
survived  his  father  A.  Held,  that  B.  took  under  said  deed  but  a 
life  estate,  with  a  remainder  in  fee  to  his  issue,  subject  to  the  condi- 
tion that  if  he  died-  without  issue  living  at  his  death,  the  estate 
should  revert  to  the  heirs  of  A.,  and  that  on  the  death  of  B.,  the 
plaintiff,  his  widow,  took  no  estate  from  her  husband,  either  as  heir 
or  as  widow.    Smith  v.  Hankins  §t  ak  449. 

See  EqxriTY,  2. 

DESOBIPTION.    See  Deed. 
DISOHABGE.    See  Pbacticx,  3.' 

DOMICILE— 
A.  left  Ohio  with  his  family  for  New  York,  with  the  intention  to  return 
if  he  could  compromise  with  his  creditors  there,  or  to  remain  if  he 
could  not  do  so  and  could  get  employment,  neither  of  which  con- 
tingencies happened.  Attachments  were  levied  on  his  real  estate  in 
Ohio,  and  he  shortly  afterward  removed  to  Kentucky.  Eeld^  that 
he  was  not  a  non-resident  of  Ohio  within  the  meaning  of  the  foreign 
attachment  law.  Mere  non-residents  for  any  length  of  time,  unless 
aided  by  some  unequivocal  act  showing  intention  not  to  return,  will 
not  cause  the  loss  of  domicile  in  the  State.  Smith  etoLy,  CoUman 
et  al.  150. 

DOWER— 

An  antenuptial  contract,  by  which  the  wife  is  to  receive  less  than  the 
value  of  her  dower  interest  in  the.  estate  of  her  husband,  must  be 
reasonable,  as  compared  with  the  rest  of  his  estate  and  in  respect  of 
the  circumstances  of  the  parties  to  the  contract,  in  order  to  be  en- 
forced by  a  court  of  equity.  Where  the  husband  owned  a  lot  of 
ground  thirty-flve  feet  in  front  on  Fifth  street  in  Cincinnati,  and  by 
an  antenuptial  agreement  settled  upon  his  wife,  in  lieu  of  dower,  a  life 
estate  in  one-third  of  ten  feet  only  of  said  lot,  and  where  the  personal 
estate  was  found  to  be  only  $74,  such  agreeement  was  held  not  to  be 
reasonable,  and  the  court  would  not  enforce  it,  by  preventing  the 
widow  from  having  the  dower  assigned  in  the  thirty-flve  feet  of 
ground.     Qarriwn  v.  Oregon  et  of.  302. 

See  Eqxtity,  2 ;  Msrgsb. 

ENDOBSBMENT.    See  Salx. 

EQUITABLE  ASSIGNMENT.    See  STTBKoaATiov. 

EQUITABLE  CON YEBSION.   3m  Xquixx,  2. 
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EQUITY— 

1.  Where  the  statute,  for  waste  by  a  life  tenant,  forfeits  the  life  estate  to 

the  reversioner,  before  Judgment  of  forfeiture  is  ordered,  equity  will 
allow  the  life  tenant  to  repair  the  waste  and  save  the  forfeiture- 
JohnianY.PeUii,26. 

2.  A.,  in  his  lifetime,  conyeyed  all  his  real  estate  equally  to  his  two 

children,  F.  and  O.,  his  wife  not  Joining.  After  his  death,  F.  and 
O.  each  made  deeds  of  their  respective  shares  of  the  real  estate  to 
the  widow,  their  mother,  who  for  many  years  collected  the  rents,  and 
claimed  and  enjoyed  the  property  as  her  own.  Becently,  F.  brought 
a  suit  against  the  widow  to  set  aside  his  deed  and  to  recover  his  half 
of  the  property,  and  succeeded  by  a  verdict  of  a  jury  finding  that 
his  deeds  had  never  been  delivered  so  as  to  give  them  effect.  He  also 
sought  an  account  of  one-half  of  the  rents  and  profits  while  the 
widow  had  received  them,  which  was  ordered,  but  before  the  court 
had  acted  upon  the  report  of  the  master,  the  widow  died,  ffeld^ 
that  although  the  widow,  claiming  the  fee,  had  not  applied  for  dower 
as  widow,  and  was  bound  to  account  for  the  rents  and  profits,  she- 
was  entitled  to  be  credited  in  the  account  as  widow  with  one-third 
of  the  net  profits,  on  the  principal  that  in  seeking  equity,  the  plaint- 
iff must  do  equity.  That  lands  purchased  by  the  widow  and  paid 
for,  partly  by  the  proceeds  of  other  lands  of  the  estate  which  she 
had  sold,  and  partly  by  the  rents  and  profits  of  the  estate,  were  to 
be  divided  as  lands  of  the  estate  so  far  as  they  were  paid  for  by  the 
proceeds  of  sales  of  lands  of  the  estate,  and  to  be  distributed  as  per- 
sonalty so  far  as  they  were  paid  for  by  the  rents  and  profits.  Ame$ 
V.  AmeSf  669. 
See  CovxBTVBS,  1;  BxcouFHEifT;  Sfxcitic  Fxbvobmakcs,  1;  Stat- 
ute ov  Fbattds,  2. 

EQUITY  OF  REDEMPTION.    See  Estoppel,  6. 

ERROR.    See  Practice,  16,  20. 

ESTOPPEL— 

1.  A  judgment,  in  a  suit  by  a  contractor  for  a  paving  assessment,  against 

one  of  the  owners  of  property  fronting  on  the  street,  is  not  conclu- 
sive as  to  the  rate  of  compensation  in  another  action  brought  by  the 
same  plaintiff  against  other  owners.    Leonard  v.  OHar€t^  42. 

2.  A.  brings  suit  for  damages  against  B.  on  the  ground  that  in  a  previous 

suit  between  the  same  parties,  by  the  fraud  and  false  swearing  of  B., 
the  judgment  of  the  court  was  in  his  favor  and  against  A.  HM^ 
such  an  action  is  not  maintainable.  What  once  has  been  decided 
before  a  court  of  competent  jurisdiction  can  not  be  brought  into 
controversy  in  another  suit,  on  the  ground  of  surprise.  MeCaferiy 
V.  CBrwn,  64. 

3.  When  words  in  a  deed,  clearly  granting  an  estate  without  limitation, 

are  followed  by  others  excepting  a  part  of  the  estate  gruited,  the 
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part  intended  to  be  excepted  miut  be  as  clearly  described  as  the 
property  originally  oonyeyed,  to  give  any  force  to  the  exception  or 
limitation.  A.  conveyed  all  his* interest  .in  lands  to  B.,  bat  in  the 
deed,  subsequent  to  the  granting  clause,  were  inserted  words  declar- 
ing the  intention  was  to  convey  only  a  part  of  A/s  interest.  HeUit 
that  A.  was  estopped,  and  that  his  whole  title  passed.  Cook  v.  YTm- 
ner  et  oL  249. 

4.  Action  against  A.,  as  administrator.  A.  pleaded  the  statute  of  limita- 
tions, and  that  the  matter  had  finally  been  disposed  of  in  the  pro- 
bate court,  and  no  appeal  taken.  Held,  that  unless  irregularity  was 
shown,  the  proceedings  in  the  probate  court  were  a  complete  bar. 
Ramwy  v.  McOregor  et  oZ.  327. 

6.  M.,  the  owner  of  the  equity  of  redemption  in  lands,  died  before  suit 
brought  in  the  common  pleas  to  foreclose  the  mortgage  thereon. 
On  the  sherifTs  return  it  nevertheless  appeared  that  H.  was  "  served 
at  residence."  After  decree  for  sale,  the  plaintiff  therein  suggested 
M.'s  death  "after  suit  brought"  on  the  record,  and  A.  being  sole 
heir  at  law  to  M.,  the  action  was  revived  as  against  him,  and  he 
answered  by  guardian  ad  liUrn^  sefting  up  his  interest  as  heir. 
Subsequently  a  new  decree  for  foreclosure  and  sale  was  made,  sale 
had  and  confirmed.  On  suit  by  A.,  against  the  purchaser,  to  compel 
an  allowance  of  redemption:  Heidj  that  as  the  record  showed  that 
H.  was  served  with  process,  the  court  of  common  pleas  prima  fada 
had  jurisdiction,  and  as  the  proceedings  appeared  to  be  regular  on 
their  face,  its  judgment  could  not  be -collaterally  impeached,  and  the 
purchaser's  title  disturbed.    Heniz  v.  Ward  ei  aL  387. 

6.  The  plaintiff  sued  the  defendant,  a  physician  and  surgeon,  for  '<  care- 

lessly, negligently,  and  improperly  treating  her  arm,"  estimating 
her  damages  at  $3,000.  After  one  trial,  in  which  the  plaintiff 
gained  a  verdict,  and  after  this  verdict  had  been  set  aside  and  a  new 
trial  granted,  the  defendant  brought  suit  against  the  plaintiff,  before 
a  magistrate,  to  recover  compensation  for  his  services,  and  obtained 
judgment  by  default.  Held^  that  such  judgment  is  not  a  bar  to  the 
suit  for  damages  in  this  court.    Sykes  v.  Bonner^  464. 

7.  B.  contracted  with  H.  to  build  H.  a  house,  and  employed  S.  to  do  the 

plastering.  When  the  work  was  ready  for  the  plastering,  B.  had 
become  of  doubtful  credit,  and  S.  applied  to  H.  to  know  whether  ha 
had  funds  of  B.  under  the  contract  to  pay  for  the  plastering,  and 
was  assured  by  H.  that  there  would  be  funds  of  B.  retained  in  H.'s 
hands  to  pay  for  the  work  to  \e  done  by  S.,  and  also  gave  his  verbal 
promise  that  if  ti.  would  go  on  and  do  the  work,  he,  H.,  would 
pay  for  it  if  B.  did  not.  S.  thereupon  went  on  and  did  the  plas- 
tering, but  when  he  called  on  H.  for  the  money,  H.  denied  that  he 
had  any  money  of  B.  under  the  contract.  Eddy  that  H.  was  estopped 
to  deny  that  he  had  funds  to  pay  for  the  work ;  also,  that  the  prom- 
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Im  was  an  original  contract  with  S.,  not  void  under  the  statute  of 
frauds,  as  a  yerhal  promise  to  pay  the  debt  of  another ;  that  though 
the  promise  was  flnt  alleged  in  the  reply,  and  might  properly  have 
been  ordered  to  be  stricken  out  of  the  reply  as  a  departure,  yet,  as 
leave  would  have  been  given  to  put  it  in  the  petition  by  amend- 
ment, if  striken  out  of  the  reply,  the  error  in  overruling  the  motion 
to  strike  out  was  not  prejudicial  to  the  defendant,  and  so  was  not  a 
ground  for  reversing  the  judgment  rendered  after  a  trial  on  the 
issue  as  made  in  the  reply.    HUiM  v.  SeuZZy,  665. 

8,  A  married  woman,  tenant  for  years,  may,  by  joining  her  husband 

with  her,  maintain  a  suit  against  the  lessor  for  the  specific  perform- 
ance of  a  contract  to  convey  the  fee  to  her,  and  when  the  purchase 
money  is  paid,  can  compel  the  execution  of  a  conveyance,  in  the 
absence  of  a  covenant  to  do  so  sooner.  The  lessor  encouraged  the 
permanent  improvement  of  property  by  tenants  for  years,  in  ex- 
pectation of  their  being  allowed  to  purchase  the  fee,  and  afterward 
contracted  accordingly.  ITeldf  that  the  estoppel  against  his  after- 
ward revising  to  convey  the  fee,  <m  the  ground  that  the  plaintiff 
was  a  married  woman,' ran  with  the  land,  and  a  subsequent  pur- 
chaser from  him,  advised  of  all  the  facts,  was  bound  thereby.  Bame 
€t  u».  V,  Bickeii  ei  ux.  161. 
See  OoMMOK  OAnRias,  2;  OoRPOiiATioire,  1-6;  CormaxxjKEf  1,  2;  Dedi- 
oATioir,  3;  Dowxr;  Bvedbvos,  1. 

BVIDBNCB— 

1.  The  record  of  a  judgment  rendered  in  a  court  of  the  Confederate 
State  of  Arkansas,  in  November,  1861,  against  a  citizen  of  the  State 
of  Ohio,  is  not  competent  evidence  of  indebtedness,  although  it  may 
purport  to  show  that  process  was  served  on  the  defendant  prior  to 
the  commencement  of  the  war.    Pennyvfit  eial.  v.  Kellogg  etoLll. 

9.  The  Federal  statutory  prohibition  of  the  admission  of  certain  writings 

in  evidence,  unless  stamped,  applies  only  when  such  instruments  are 
the  predicates  of  an  action,  and  does  not  affect  their  competency^ 
when  introduced  to  establish  merely  a  collateral  'fact.    Hdanam  v. 

8.  The  United  States  revenue  act,  passed  June  30,  1864,  and  amended 
July  13,  1866,  does  not  invalidate  an  unstamped  instrument  as  evi- 
dence in  a  State  court,  where  the  circumstances  of  the  case  relieve 
the  party  suing  thereon  from  the  presumption  that  he  intended  to 
evade  the  internal  revenue  law.    Harris  v.  Trimble^  108. 

4.  George  W.  Mayhugh  owned  a  house  and  lot  in  Cincinnati,  January  1, 

1866,  when  he  left  his  wife  and  children  in  Cincinnati,  and  departed 
from  the  State  of  Ohio,  and  was  not  heard  of  from  February  16, 
1869,  to  October  16,  1868,  when  he  returned  home.    On  February  8, 

1867,  when  he  had  been  absent  and  unheard  of  for  eight  years,  his 
wife  and  children  conveyed  the  house  and  lot  in  Cincinnati  in  ex- 
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change  for  a  farm  in  the  country.  SM^  in  a  suit  by  Mayhagh  to 
recover  the  house  and  lot,  that  although  his  absence,  unheard  from, 
for  more  than  seyen  years  was  a  ground  for  presuming  his  death, 
yet  that  presumption  was  only  prima  faeie  eyidence  of  his  death, 
and  was  rebutted  by  his  return,  and  that  the  deed  of  his  wife  and 
children  was  void.  Upon  the  presumption  arising  from  the  seven 
years'  absence,  unheard  o(  the  court  of  probate  might  have  granted 
letters  of  administration  of  Mayhngh's  estate  and  ordered  a  /lale  of 
his  real  property  as  of  a  deceased  person,  but  his  title  could  not  be 
affected  without  legal  proceedings.  Mayhugh  y.  Botenthal^  492. 
8ee  Damaoxb,  5;  DxBZOATXOir,  1 ;  Musioifal  Cobpobatiovb,  4;  Prao- 

TIOS,  1. 

BXBMPTION.    See  HomMTXAD  Laws.* 

XXSCUTOBS.    See  Admiitistratobs. 

FORCIBLE  EKTBT  AND  DBTAINBB.    See  PaACTioi,  h 

FOREIGN  ATTACHKENT.    See  Doicicilx. 

FOREIGN  CORPORATION.    See  Practicb,  14. 

FOREIGN  JUDGMENT.    See  EyiDZKCx,  1. 

FORFEITURE.    See  Eqititt,  1 ;  Taxes,  1. 

FRANCHISE.    See  Cobpobatioks,  5. 

FRAUD.    See  Pabtksbship,  2,  3,  5,  6. 

GRANT.    See  Dxsobvt  avd  Distbibutzov. 

HOME  PORT.    See  JtiBiBDiOTiOK,  1,  2. 

HOMESTEAD  LAWS— 
Individual  members  of  an  insolvent  copartnership,  not  the  owners  of 
other  property,  are  severally  entitled  to  the  exemption  allowed. by 
the  State  "Homestead  Laws,"  out  of  the  partnership  fund,  even 
as  against  creditors  of  the  firm.  The  object  of  exemption  and 
homestead  laws  discussed  and  defined.  Oaylord  et  al»  v.  hnhoff 
ei  al.  404. 

HUSBAND  AND  WIFE.    See  Gotxbtxtbx,  2,  3;  Insttbancx,  2. 

ILLEGAL  CONTRACT.    See  Pbacticx,  3. 

INJUNCTION.    See  Boabd  ov  Equauzatiov,  2 ;  Pbacticb,  18. 

INNOCENT  PUBCHASER— 
Where  an  innocent  purchaser  has  received  a  deed  of  general  war* 
ranty,  and  has  paid  off  and  canceled  on  the  record  certain  mortgages 
which  he  assumed  as  part  payment  of  the  purchase  money,  a  court 
of  equity  will  disregard  such  cancellation  and  hold  the  mortgages 
valid  subsisting  liens  in  the  hands  of  the  purchaser  to  protect  him 
against  the  claims  of  Junior  incumbrances.  Catn^ron  v.  SeUn* 
shade,  83. 

INSURABLE  INTEBEST.    See  Cozttbaot,  4^  10. 
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JNSUBANOB— 

1.  Wliere  a  yeesel  if  insured,'  negligenoe  on  the  i»art  of  the  offleen  in 

oharge  will  not  relieve  the  insurer  from  liability,  unless  their  con- 
duct has  been  fraudulent  or  barratrous.  It  is  well  settled  that  in  all 
oases  of  loss,  in  determining  the  liability  of  the  underwriter,  the  prox- 
imate and  not  the  remote  cause  is  to  be  considered.  When  a  vessel 
is  so  injured  as  to  oease  to  be  of  any  value  as  a  vessel,  a  total  loss 
occurs,  which  fixes  the  liability  of  the  insurer,  even  though  there  be 
no  technical  abandonment.  In  the  United  States  a  constructive 
total  loss  occurs  when  the  cost  of  repair  would  exceed  half  the  value 
of  the  vessel.  The  necessity  of  an  abandonment  may  be  construct- 
ively waived  by  the  insurer.  A  claim  of  total  loss  made  to  the  in- 
surer, and  an  unconditional  refusal  by  the  insurer  to  pay  the  loss,  is 
equivalent  to  an  abandonment.  Where  the  salvage  of  the  wreck  is 
not  used  for  repairs,  but  in  construction  of  a  new  vessel,  no  claim  by 
the  insurer  of  one-third  new  for  old  will  be  allowed.  The  non-com- 
pliance by  the  owners  of  the  vessel  with  a  statute  prohibiting, 
under  a  pecuniary  penalty,  the  carrying  certain  material  without 
special  license,  can  not  affect  the  insurance  on  vessel  or  cargo.  Sher^ 
lock  V.  Qlobe  Insurance  Co>  193. 

2.  ▲  married  woman  suggested  to  her  husband  the  taking  out  of  a  policy 

of  insurance  on  his  life  for  $10,000,  and  gave  him  her  own  money  to 
pay  the  first  premium.  The  husband  signed  the  application  in  his 
own  name,  and  shortly  after  became  bankrupt  and  died ;  but  in  all 
other  respects  the  risk  was  in  her  own  name,  and  in  accordance  with 
the  intention  of  the  wife,  who  paid  the  first  and  all  the  subsequent 
premiums  out  of  her  separate  estate,  for  which  the  company  issued 
receipts  to  her.  Heldf  that  this  insurance  is  within  the  second  sec- 
tion of  the  "act  relating  to  insurance  on  life  for  the  benefit  of 
orphans  and  widows"  (i  S.  &  0.  737),  which  allows  the  wife,  by 
herself  and  in  her  own  name,  to  insure  her  husband's  life  in  any 
amount,  for  which  she  can  pay  the  premiums  out  of  her  separate 
estate;  and  she  is  entitled  to  the  insurance  money,  free  from  the 
claims  of  her  husband's  creditors*  That  in  making  the  application 
the  husband  acted  as  the  agent  of  the  wife,  which  fact,  on  the  face 
of  the  transaction,  the  company  was  bound  to  know.  Jacob  v.  Con- 
tinental Life  Jneurance'Ch.  619. 
.    See  CovvLioT  ov  Laws,  2 ;  Coktka.gt,  3,  4,  6, 10. 

INTEREST.    Scfe  CoNTftAcrr,  7. 

JOINT  CONTRACTOR.    See  Pkacticb,  3. 

JOINTURE.'  See  Doweb. 

JUDGMENT.    See  CoBFORATioirs,  5;  Covxsturs,  2;  Estopfxl,  1,  2,  6; 
Eyidxkcx,  1 ;  PaiOTics,  3. 
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Jurisdictioii — Limitation  of  Actions. 

JURISDICTION— 

1.  Maritime  liens  soaght  to  be  enforced  by  proceedings  in  rem  are  ezclu- 

siyely  within  the  Jurisdiction  of  the  Federal  courts.  Contracts  for 
supplies  and  repairs  made  at  the  home  port  of  the  yessel  are  not 
maritime  liens;  and  proceedings  in  rem  against  such  vessel,  nnder 
the  watercraft  laws  of  a  State,  are  not  based  on  any  maritime  con- 
tract, but  are  purely  statutory,  and,  therefore,  cognizable  in  the 
State  courts.    Dumont  y.  Steamer  Petrel^  27. 

2.  The  ground  on  which  an  admiralty  lien  does  not  attach  to  a  boat  for 

supplies  fUmished  in  a  home  port,  is  that  they  are  presumed  to  haye 
been  supplied  on  the  personal  credit  of  the  owners.  This  reason 
applies  to  the  residence  of  the  owners  rather  than  to  the  place  of  the 
registry.  In  determining  the  home  port,  for  the  purpose  of  deciding 
whether  the  case  makes  a  maritime  lien,  the  court  will  be  goyerned 
by  the  residence  of  the  owners.  The  seizure  and  sale  by  the  sheriff 
of  a  boat  within  the  jurisdiction  of  the  United  States  admiralty  court, 
on  a  warrant  under  the  watercraft  law  of  Ohio,  are  void,  and  the 
purchaser  of  the  boat  at  the  sheriff's  sale  is  entitled  to  have  the  pur- 
chase money  refunded.  DouteU  ei  al.  y.  Steamer  MelnotU^  60. 
See  Estoppel,  5;  P&actics,  1. 

JURY.    See  Practicb,  4. 

JUSTICE  OF  THE  PEACE.    See  FRAoncnB,  1. 

LANDLORD  AND  TENANT.    See  PKixmoi,  1;  Wabkaittt* 

LEASE.    SeeWAULLNTT. 

lien- 
No  lien  is  created  upon  the  real  estate  of  a  corporation  by  the  following 
certificate:  "Ohio  College  of  Dental  Surgery.  This  may  certify 
that  Dr.  A.  J.  Reeves  is  entitled  to  one  share  of  the  real  estate  prop- 
erty of  the  college,  drawing  an  interest  of  six  per  cent.,  and  trans- 
ferable only  in  accordance  with  the  constitution  of  the  college 
association."  A  decree  of  sale  of  the  property,  founded  upon  said 
certificate,  for  the  interest  as  a  lien,  is  erroneous.  Bryant  y.  OAto 
College^  67. 
See  CovTBACT,  2;  CoyxBTUBB,  2;  LiifiTATioir  of  Aonov8|  !• 

LIFE  ESTATE.    See  Descent  ajstd  Dibtbibutiok. 

LIMITATION  OF  ACTIONS— 

1.  A  suit  to  enforce  the  contractor's  lien  on  real  estate  for  paving  and 

grading  assessments  is  barred  by  the  same  limitation  as  a  personal 
action  to  recover  the  debt.    JReynolds  v.  Qreen,  262. 

2.  Showing  when  the  statutes  of  limitation  of  other  States  may  be 

pleaded,  and  in  what  manner.  A  verbal  promise  to  pay  a  debt, 
barred  by  the  statute  of  limitations  of  Ohio,  is  not  sufficient  to  revive 
the  original  debt;  such  a  promise  most  be  in  writing.  CleveUmd  y. 
Duryea'e  AdmW^  824. 
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3.  The  clause  in  the  Code,  which  gavee  fh>m  the  itatnte  of  limitations 

married  women,  until  after  their  disability  is  removed,  is  ooastmot- 
ively  repealed,  so  far  as  such  a  suit  is  concerned,  by  the  subsequent 
statute  giving  married  women  the  right  to  sue  alone  for  personal 
injuries  at  any  time  during  coverture.  A  woman,  married  at  the 
time  the  cause  of  action  accrued,  in  a  suit  in  her  own  name  for  per- 
sonal injuries,  is  barred  by  the  statute  of  limitations  as  if  she  were  a 
/sme  §oU,    Ong  t.  Sumntr  ei  oL  424. 

4.  Where  an  action  is  brought  for  the  recovery  of  lands  situated  in  Ohio, 

by  the  plaintiff,  who  was  a  slave  in  Tennessee  when  the  cause  pf 
action  accrued,  and  the  defendant  pleaded  the  statute  of  limitations: 
JE^«^  that  slavery  was  a  disability  by  impiisonment,  and  that  the 
statute  of  limitations  began'  to  run  only  when  that  disability  was 
removed.    JPriee  v.  Slaughier  ei  al,  429. 

B.  When  a  party  claims  to  hold  another  as  a  trustee  of  personal  property, 
under  a  mere  constructive  and  not  an  express  trust,  of  which  he  had 
notice,  he  must  assert  the  claim  within  four  years  from  the  time  when 
the  trust  is  alleged  to  have  originated,  in  analogy  to  the  statute  fim- 
iting  actions  for  the  detaining  of  personal  property.  Baymtmd  t. 
Moore  et  oL  466. 

••  If  a  cause  of  action,  which  has  been  pleaded  as  a  set-off,  accrued  in. 
the  lifetime  of  the  plaintiff's  estate,  the  running  of  the  ststute  of  lim- 
itations was  not  interrupted  by  the  death  of  the  intestate  against 
whom  the  action  aocraed*    Irwin  y.  QarreU^m,  633. 

Bee  Plxadiko,  7. 

LOAN.    See  Pabtvxbbhip,  6. 

HABOIN.    See  Bulmsnt,  2,  3;  Coktract,  8. 

HABITIMS  GONTBACT.    See  Jttbudictiov,  1. 

HABITIM£  LIEN.    See  Jurisdiotiok,  2. 

HABBIED  WOlCElf .    Bee  Oovxbtvsx;  Limitation  ot  AotiovBi  3L 

HASTBB  GOMHISSIONEB.    See  Fbactics,  8. 

HA9TEB  AND  SEBVANT— 
In  an  action  against  a  railroad  company  for  injury  done  to  one  of  its 
employes,  through  the  want  of  repair  or  careless  construction  of  a 
bridge,  it  is  no  defense  that  the  employe  knew  beforehand  the  con- 
dition of  the  bridge,  and  in  the  discharge  of  his  official  duty  ven- 
tured thereon.     Qrqf'$  Adtrir  v.  CUn.  and  Ind.  JSL  JS.  Cb.  264. 

HEBGBB— 
D.  mortgages  certain  real  estate  to  0.,  his  wife  Joining  and  releasing  her 
dower.  0.  assigi^ed  the  mortgage  to  S.,  and  D.  afterward  conveyed 
to  S.  the  equity  of  redemption,  his  wife  not  Joining  in  the  deed,  and 
then  died.  Held,  that  as  after  the  mortgage  D.  had  but  an  equity  of 
redemption,  the  conveyance  thereof  by  him  to  S.  merged  the  debt 
in  the  higher  title,  and  did  not  revive  the  right  of  dower  of  the  wife 
of  D.  in  the  premise^,    puval  v.  Febiger,  268. 
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Mortgage — Municipal  Corporationi • 
MOBTGAGE.    See   Ck>BFOSiLTio]ns,  2,  6;  Sstofpxl,  6;  SaoouPMSKTr 

SUBBOGATIOK. 

MUNICIPAL  CORPOBATIONS— 
1.  An  ordinance  to  grade  and  macadamize  a  street,  passed  by  the  city 
council  nnder  the  municipal  corporation  act  of  1862,  upon  the  report 
and  recommendation  of  the  board  of  city  improyements,  was  ralid, 
although  the  report  and  recommendation  were  not  signed  by  the 
clerk  of  that  board.  FUher  y.  Qrahan%  113. 
a.  Section  728  of  the  municipal  code  of  1869,  proyiding  that  the 
«( mayor,  trustees,  marshal,  treasurer,  and  all  officers  elected''  and  in 
office  under  the  act  of  1868,"  should  remain  in  their  respectiye  offices 
and  perform  the  duties  thereof,  under  the  proyisions  of  this  act,  until 
the  time  shall  expire  fo^  which-they  had  been  elected,  and  until  their 
successors  should  be  chosen  and  qualified,"  did  not  saye  the  office  of 
"city  commissioner,"  because  the  new  code  proyided  for  the  election 
of  no  officer  who  could  be  regarded  as  his  successor,  and  his  office 
was  therefore  abolished  by  the  repeal  of  the  act  under  which  he  was 
*  elected,  and  the  enactment  of  the  new  code.  McHugh  y.  Th^ 
OUy,  146. 

-.  3.  Where  a  city  grades  and  payee  a  part  of  a  street  thirty  feet  in  width 
along  and  within  its  corporation  line,  and  an  incorporated  yillage 
adjoining  said  city  at  the  same  time  grades  and  payee  a  part  of  a 
street  thirty  feet  in  width  along  and  outside  of  said  corporation  line, 
but  within  the  jurisdiction  of  said  incorporated  yillage,  the  two 
parts  forming  what  is  known  to  the  public  as  one  entire  street  sixty 
feet  in  width :  JETeZtf,  that  by  the  act  passed  February  21,  1866  (S. 
A  S.  803),  the  city  has  the  power  to  make  such  improyement  within 
the  corporation  line  of  said  city,  and  to  make  assessments  therefor 
upon  property  within  the  city  abutting  on  said  part  of  a  street. 
That  the  fact  that  the  assessment  made  by  the  two  corporations  are 
different  in  amount,  but  are  uniform  on  the  property  within  the 
jurisdiction  of  each,  does  not  affect  their  yalidity,  proyided  that  no 
abuse  of  power  is  shown.  Scully  y.  The  (Kfy^  183. 
4.  The  statute  which  declares  that  no  ordinance  for  the  in^proyement 
of  a  street  shall  be  passed  by  the  city  council  without  the  report  and 
recommendation  of  the  board  of  city  improy^ments,  requires  that 
the  report  and  recommendation  shall  be  recorded  iu  its  proceedings 
and  made  to  the  city  council ;  that  such  recommendation  and  report 
are  jurisdictional ;  that  parol  eyidence  is  not  competent  to  proye 
them,  and  it\fki  upon  eyidence  from  the  city  records  that  such  an  or- 
dinance was  passed  at  a  joint  sestion  of  the  council  and  board  only, 
no  presumption  arises  that  the  ordinance  was  passed  at  the  recom- 
mendation and  upon  the  report  of  the  board  of  city  improyements, 
as  required  by  statute.  Reynold*  etoLy.  Sehweinfus,  216. 
6.  The  plaintiffk  were  contractors  with  the  city  for  grading  and  paying 
Gross  street,  Pnder  a  ^ontrapt  ^that  compeQsalipn  and  payment  for 
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all  work  dan«,  and  materialt  furnished  nnder  the  contract,  should 
be  made  as  specified  in  the  ordinances  of  the  city  council  regulating 
collection  of  special  taxes  for  the  improvement  of  streets,"  and  not 
otherwise;  and  tiiat  the  city  of  Cincinnati  should  not  in  any  event 
be  liable  to  pay  for  any  part  of  the  said  work  or  the  material  used 
for  the  same,  except  such  as  may  properly  be  chargeable  upon  the 
city  property  bounding  or  abutting  on  the  said  Cross  street,  agree- 
ably to  the  provisions  of  the  ordinance  aforesaid.  After  the  work 
was  done,  the  assessment  was  duly  made  and  assigned,  in  pursuance 
of  the  contract,  to  the  plaintiffs,  and  by  them  accepted,  in  consider- 
ation whereof  they  released  the  city  from  all  claim  on  account  of 
the  work  done  and  materials  furnished  under  the  contract  for  doing 
said  work.  Held^  that  the  city  was,  not  liable  to  an  action  by  the 
contractors  for  the  excess  of  the  assessment  above  fifty  per  cent,  of 
the  value  of  a  lot  abutting  on  the  street,  which  excess  the  contractors 
had  failed  to  recover  against  the  owner  of  the  property.  Ry<m  v. 
The  Cvfy,  245. 
See  BoABD  or  EquixizATioK,  1 ;  Cohbtitutioval  Law,  3;  Estoffel,6. 

NEGLIGENOE— 

1.  It  is  not  actionable  want  of  eare  in  a  driver  of  a  horse  car  along  a 

street  to  fail  to  prevent  a  horse  from  approaching,  unseen  by  him, 
the  side  of  the  car,  after  the  front  part  of  the  car  has  passed,  so 
as  to  receive  injuries  from  the  rear  wheel  of  the  car  oi|  that  side. 
Where  the  driver,  standing  on  the  front  platform  of  such  car,  keeps 
a  close  watch  forward,  and  is  vigilant  to  see  and  avoid  obstructions 
near  or  approaching  the  track,  he  is  not  guilty  of  negligenoe  in 
omitting  also  to  keep  a  constant  watch  of  each  side  of  the  car  to  the 
rear  of  the  front  platform,  to  see  that  no  one  is  injured  by  coming 
laterally  into  collision  with  the  side  or  the  rear  wheels  of  the  car. 
But  if,  as  the  car  is  passing,*  the  driver  sees  a  horse  loose  in  the 
street,  dangerously  near  to  and  approaching  the  track  backward, 
retreating  from  a  boy  who  is  endeavoring  to  get  control  of  him,  it 
is  his  duty  to  stop  the  car,  and  if  he  goes  on  and  the  horse  is  injured 
by  the  rear  wheel  of  the  oar,  the  company  would  be  liable  unless 
the  plaintiff  has  been  guilty  of  contributory  negligence;  and  in 
such  a  case  it  is  a  question  for  the  jury  to  decide.  Lawrence  v. 
Pendleton  Street  R.  R,  Ob.  180. 

2.  Qoods  were  lost  while  on  a  side-track  of  the  defendant's  line,  and  this 

was  claimed  to  be  sufficient  proof  of  negligence;  but  this  is  too 
remote.  The  maxim  causa  proxima  non  remota  speetatttr  applies  to 
this  as  to  other  contracts.     ChUds  v.  LitUe  Miami  JR.  JB.  0>.  480. 

3.  Section  30  of  the  act  of  Congress  of  1852  does  not  expressly  or  im- 

pliedly relieve  the  proprietors  of  steamboats  from  the  presumption 
of  negligence,  which,  under  section  13  of  the  act  of  1838,  arises  from 
the  simple  fact  of  explosion.  The  averment  of  a  strict  compliance, 
on  the  part  of  the  proprietors  of  steamboats,  with  all  the  require 
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ments  of  the  act  of  1852,  without  averring  care  and  denying  negli- 
gence, is  not  a  good  defense  to  the  allegation  of  loss  by  an  ezploBion 
caused  by  negligence.     Ourran  v.  Cheeseman  ei  al.  52. 
See  Iksubakos;  Mabtxb  Ain)  Sbryakt;  Plsadino,  1,6. 

NEGOTIABLE  PAPER.    See  Contbact,  9. 

NEW  TRIAL.    See  Pbactiob,  17-21.; 

NEXT  FRIEND.    See  Luiitatiok  or  Aorzova,  3. 

NON-RESIDENT.    SeeDoiaoiLX. 

NOVATION— 

1.  The  taking  a  olearing-honse  manager's  warrant  for  the  surrender  of 

a  check,  if  the  check  be  afterward  dishonored,  is  not  payment  of  the 
check,  unless  made  so  by  special  agreement,  or  by  laehe$  on  the 
part  of  the  holder.  Merehants  Naiional  Bank  y.  Procter  f  Qam' 
hie,  1. 

2.  A.,  the  holder  of  a  bank  check  drawn  by  B.  on  0.,  presents  H  on  the 

day  of  Its  date,  at  the  clearing-house,  and,  after  adjustment  of  the 
accounts  between  the  various  banks  (his  own  among  the  number), 
receives,  in  settlement,  the  warrant  of  the  manager  of  the  clearing- 
house on  0.  The  next  day.  A.,  having  presented  the  manager's 
warrant  to  C,  who  refuses  payment,  the  original  check  is  obtained 
from  the  clearing-house,  presented  to  O.,  dishonored,  protested,  and 
notice  thereof  given  to  B.  Held,  that  B.  is  liable  to  A.  for  the 
amount  of  the  check.  Ibid, 
See  Pabtnebshif,  4.  - 

OCCUPYING  CLAIMANT  LAW.    See  BEOouPMEasTP. 

ORDINANCE.    See  Munioipal  Cobfobatzons,  1-4. 

PARTIES.    See  Pbaoticb,  18. 

PARTNERSHIP— 

1.  A.,  one  of  two  copartners,  without  the  authority  of  B.,  his  partner, 

formed,  in  the  firm  name,  another  copartnership  with  C,  without 
the  authority  or  knowledge  of  B.  Held,  that  A.  exceeded  his  author- 
ity as  partner,  and  was  legally  liable  to  B.  for  loss  resulting  from 
such  unauthorized  act.    HeUman  v.  Reie,  30. 

2.  The  members  of  a  Arm  are  jointly  liable  for  the  fraud  and  misrepre- 

sentations of  one  partner  made  in  the  course  of  the  partnership 
business,  though  without  the  knowledge  of  the  other  partners. 
Boyer  ei  al,  v.  Aydelotte,  80. 

3.  Miller  gave  money  to  Bobbins  to  invest  in  leaf  tobacco,  with  a  verbal 

agreement  that  they  should  share  the  profits  equally,  saying  nothing 
about  losses.  Robbins  used  the  money  to  pay  his  own  debts  and 
bought  tobacco  in  the  name  of  Miller,  giving  his  own  acceptances 
for  the  purchase  money,  and  pledging  the  tobacco  for  the  payment 
of  the  acceptances  to  the  defendants,  who  gave  a  bill  of  sale  re- 
ceipted in  the  name  of  Miller,  which  Robbins  gave  to  Miller.  Miller 
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was  anknown  to  defendants,  and  tbey  were  informed  by  Bobbini 
tbat  tbe  porcbase  was  for  bimself,  tboogb  made  in  Miller's  name. 
Held,  tbat  Miller  and  Bobbins  are  to  be  regarded  as  partners  in  tbe 
purcbase  of  tbe  tobacco,  and  tbat  Miller  was  boond  bj  tbe  agree- 
ment of  Bobbins  pledging  tbe  tobacco  to  secure  tbe  payment  of  bia 
acceptances  for  tbe  purcbase  money ;  tbat  tbe  defendants  were  not 
responsible  to  Miller  for  tbe  misapplication  by'  Bobbins  of  the 
money  be  bad  received  from  Miller;  that  the  receipted  bill  given  by 
tbe  defendants  in  the  name  of  Miller,  on  receiving  tbe  acceptances 
of  Bobbins,  was  open  to  explanation,  and  did  not  estop  tbe  defend- 
ants from  holding  tbe  tobacco  to  secure  tbe  payment  of  tbe  accept- 
ances according  to  their  agreement  with  Bobbins.  MUUr  v.  SuUivam 
0t  aL  271. 

4.  L.,  G.  &  Co.  and  Q.  ft  Co.  exchanged  notes  for  the  accommodation  of 
tbe  former,  who  negotiated  in  bank  Q.  &  Oo.'s  note.  When  due  it 
was  renewed.  Before  its  maturity,  L.,  O.  &  Co.  dissolved  partner- 
ship, L.  retiring,  and  tbe  remaining  members  of  tbe  firm  formed  a 
new  partnership  under  the  style  of  O.  &  Bro.,  and  assumed  the  lia- 
bilities of  L.,  C.  &  Co.  When  the  renewed  note  fell  due,  it  was 
again  partly  renewed  by  C.  &  Bro.'s  note,  indorsed  by  Q.  &  Co., 
and  the  balance  paid  in  cash  by  C.  &  Bro.,  all  without  L.'s  assent. 
This  last  note  was  protested  for  non-payment,  C.  &  Bro.  having  be- 
come insolvent.  Through  all  these  transactions,  Q.  &  Co.  retained 
the  original  note  of  L.,  C.  &  Co.  as  security.  In  a  suit  by  Q.  &  Co. 
against  L.,  C.  &  Co.  upon  their  original  note,  under  section  600  of 
the  Code  (2  S.  &  C.  1095) :  HM,  that  L.,  tbe  retiring  partner,  can 
not  claim  that  tbe  change  of  securities  in  the  hands  of  the  bank 
operates  as  a  release  of  him,  on  the  ground  of  a  payment,  or  of  an 
extension,  without  his  consent,  of  tbe  original  debt  in  tbe  hands  of 
Q.  ft  Co.  sued  on.  HM,  tbat  such  a  change  of  securities  did  not 
suspend  tbe  right  of  action,  which  Q.  ft  Co.  have  on  the  original 
debt  of  L.  C.  ft  Co.  to  them.    LiilU  v.  (^idnn  et  al.  379. 

6.  T.,  P.  ft  Co.  had  been  in  the  habit  of  obtaining  loans  fh>m  the  plaint- 
iffs. On  tbe  admission  of  another  partner  the  business  of  the  firm 
was  changed,  and  also  tbe  firm  name  to  P.  ft  Co.,  T.  being  >till  a 
partner.  T.  obtained  a  loan  from  plaintiffs,  giving  a  note  in  the 
old  firm  name  of  T.|  P.  ft  Co.,  and  converted  it  to  bis  own  use,  no 
knowledge  of  the  change  in  the  firm  name  being  brought  home  to 
tbe  plaintiffs,  or  of  T.'s  fraud  to  the  defendants.  Held,  tbat  the 
plaintiffs  might  recover  the  amount  loaned  T.  from  the  other  part- 
ners.   iSSof^  et  al.  V.  TKomion  et  al.  383. 

6.  K.  and  F.,  partners,  dissolved,  F.  buying  out  K.*s  interest,  giving  bit 
note  therefor.  F.  insured,  and  a  loss  by  fire  occurred.  The  firm  at 
the  time,  without  tbe  knowledge  of  either,  was  insolvent.  Judg- 
ment against  F.  was  recovered  on  tbe  note,  and  a  lien  obtained  on 
the  insurance  money,  when  the  Judgment  was  assigned  in  payment 
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of  KJ»  indiTidaal  debts.  The  plaintifl)  a  Arm  creditor,  afterward 
claimed  to  lubjeot  the  same  fund.  Held^  that  the  firm  creditors  had 
no  lien  on  the  firm  property  to  prevent  k  valid  sale  thereof.  That 
such  a  valid  sale  might,  bcnafide,  take  place  as  between  partners 
as  well  as  to  strangers.  That  the  purchase  and  sale,  as  between 
F.  and  S..,  was  not  a  ftraud  on  Arm  creditors.  That  K.'s  Judgment 
was  entitled  to  be  satisfied  from  P.'s  assets  in  its  order  of  priority, 
and  that  the  assignees  had  a  better  equity  than  the  plaintiff.  Pftrr^ 
mann  v.  Koch  ei  al,  460. 
See  HoMBBTXAD  L1.W8;  Fatmivt;  Pbaotxcs,  9;  Sst-oit. 

PAYMENT— 

The  holder  of  a  firm  note,  after  a  dissolution  of  the  firm,  received  the  In- 
dividual note  of  one  partner  for  the  amount  without  new  considera- 
tion. Payments  on  account  were  made  on  the  second  note.  HtH 
that  the  second  note  was  not  a  payment  of  the  first,  nor  an  extin- 
guishment of  the  firm  liability.    KeaHng  y*  Sherlock  ei  al,  S67. 

See  OoBPOsATiovB,  3. 

PEBJUBY.    See  Sstoppxl,  2. 

PLBADINO— 

1.  Section  30  of  the  act  of  Oongress  of  1862  does  not  expressly  or  impli- 

edly relieve  the  proprietors  of  steamboats  from  the  presumption  of 
negligence,  which,  under  section  13  of  the  act  of  1838,  arises  from 
the  simple  fact  of  explosion.  The  averment  of  a  strict  compliance^ 
on  the  part  of  the  proprietors  of  steamboats,  with  all  the  require- 
ments of  the  act  of  1852,  without  averring  care  and  denying  negli- 
gence^  is  not  a  good  defense  to  the  allegation  of  loss  by  an  explosion 
caused  by  negligence.     Ourran  v.  Chectcman  ci  oL  62. 

2.  In  a  suit  on  a  promissory  note,  the  answer  was  that  ''the  defendant 

denies  all  the  allegations  of  the  petition."  Held,  that  such  an  answer 
was  equivalent  to  the  general  issue,  and  did  not  authorize,  under  the 
Code,  proof  of  special  matter  by  way  of  defense.  Haueer  v.  Medh 
ger,  164. 

8.  G.  brings  replevin  against  B.,  who,  in  his  answer  and  cross-petition, 
sets  up  an  equitable  defense  and  claim  to  the  property.  0.  replies; 
and  in  his  answer  to  this  cross-petition  pleads  a  set-ofl^  and  demands 
judgment  for  money  only  arising  from  other  transactions  on  an 
account  stated.  Held,  that  such  a  claim  was  not  included  in  the  pro- 
visions of  section  80  of  the  Code,  and  could  not  be  pleaded  as  a  set- 
off in  this  action.  Damages  for  which  an  action  for  money  had  and 
received  or  indcHtatue  aeeun^eii  can  be  maintained,  may  be  pleaded 
as  a  set-off.    Oorhin  et  aL  v.  Bouve,  269. 

4.  A.  says  of  B.,  a  married  woman,  <*  She  is  not  a  decent  woman ;  she 
had  a  bastard  child  by  her  husband  before  her  marriage,"  etc.  Heldf 
on  demurrer,  that  the  words  were  actionable  per  ee^  and  no  special 
damage  need  be  averred.    Murray  v.  Mwrray,  290. 
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6.  Under  the  Code,  alternative  relief  may  properly  be  asked  in  a  peti- 
tion and  granted  by  the  court.  Olobe  Inaurance  Cb.  y.  Boyle  el 
at.  444. 

6.  In  an  action  againit  a  common  carrier  for  goodi  loat  during  traniit, 

where,  instead  of  merely  dedaring  on  the  contract,  the  plaintiff  has 
alleged  negligence  on  the  defendant's  part,  which  was  traversed  by 
the  defendant,  thetburden  of  proof  of  sach  negligence  is  on  the  plaint- 
i%  and  mere  presumption  of  negligence,  beeaose  there  was  a  loss, 
b  not  enough  to  authorize  a  recovery,  where  there  is  rebutting  proofl 
CMIde  V.  LUOe  ARstnn  R.  B,  Co.  480. 

7.  The  statute  of  limitations  may  be  pleaded  against  a  set-off.    If  the 

facts  constituting  a  bar  by  the  statute  of  limitations  appear  on  the 
face  of  the  pleading,  it  nuy  be  taken  advantage  ot^  either  by  a  gen- 
eral demurrer  or  by  an  answer  setting  up  the  statute ;  but  if  not 
met  by  one  or  the  other,  the  defense  of  the  statute  is  waived,  hnoin 
T.  Oarreteon^  633. 
See  SsTOFPSL,  7;  Limitatiov  or  Aonovs;  2;  Psactiok,  2. 

POLICY.    See  Coktliot  or  L1.W8,  2;  Ck>VTRACT,  1,  3,  4,  6, 10. 

PEACTIOB— 
1.  Howry,  the  lessor,  who  alleg^  that  his  tenant  was  holding  over, 
under  a  parol  lease  from  month  to  month,  brought  an  action  of  un- 
lawful detainer  before  a  justice  of  the  peace,  against  Petsch,  the 
tenant,  to  recover  the  possession  of  certain  premises.  Petsch  claimed 
to  hold  under  a  parol  lease  for  three  yean ;  and  upon  the  hearing, 
Howry  obtained  Judgment  of  restitution.  During  the  trial  no 
exceptions  were  taken  by  Petsch,  and  he  took  no  appeaL  When  the 
writ  of  restitution  was  about  to  be  executed,  Petseh,  upon  petitioa 
to  this  court,  obtained  an  injunction  to  prevent  its  execution,  upon 
the  g^und  that  according  to  section  10,  justices'  act  (1  S.  &  G. 
772),  the  justice  had  no  jurisdiction  to  declare  a  forfeiture  of  his 
lease.  Mowry-  answered  the  petition,  denying  its  allegations,  and 
alleged  the  tenancy  from  month  to  month,  the  holding  over,  and  the 
insolvency  of  Petsch,  and  set  up  the  judgment  in  detainer.  HeU 
1.  That  whether  or  not  there  was  such  a  tendency  as  the  plaintiff  in 
detainer  claimed,  and  the  party  was  holding  over  his  term,  were  ques- 
tions of  fact  for  the  determination  of  the  justice,  and  this  court,  not 
being  a  court  of  error  or  appeal  in  detainer,  is  bound  by  it.  2.  That 
the  action  of  unlawfril  detainer  is  a  possessory  action  merely;  and 
that  sections  10  and  126  of  the  justices'  act  must  be  so  construed 
as  to  harmonize  the  act  and  support  the  jurisdiction  of  justices  in 
the  action.  3.  That  in  actions  of  unlawful  detainer,  the  nature  of 
the  plaintiff's  title,  whether  in  fee  simple  or  for  years,  is  immaterial. 
Proof  of  his  possession,  at  the  time  of  creating  the  tenancy  and  de- 
livery thereof  to  the  defendant,  is  sufficient  to  support  the  action, 
and  the  defendant  can  not,  by  the  introduction  of  proof  of  title, 
defeat  it.    4.  Title,  in  the  legal  construction  of  section  10^  Justices' 
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act,  does  not  mean  title  by  mere  possession  which  only  the  plaintiff 
need  prove.  6.  The  tenant  having  other  remedies  under  the  act  re- 
lating to  actions  in  detainer  (1  S.  A  G.  V91),  giMorey  whether  this 
court  can  interfere  in  such  a  case  as  this,  where  he  has  not  chosen  to 
avail  himself  of  them  7    Petaeh  v.  Motory,  36. 

2.  In  a  suit  by  a  contractor  against  the  city  for  a  balance  claimed  as  due 

for  many  items  of  work  done  and  material  furnished  in  building  the 
Commercial  Hospital,  the  petition  stating  an  account  of  many  items 
and  payments,  and  the  answer  denying  its  correctness,  but  averring 
that  the  account  was  of  an  intricate  character  such  as  could  not  be 
taken,  except  in  a  court  of  equity :  Held,  that  prior  to  the  Code,  this 
would  have  been  a  subject  for  a  proceeding  at  law  or  in  equity,  as 
the  plaintiff  might  elect,  and  no  order  of  reference  could,  without 
consent  of  parties,  have  been  granted  in  a  proceeding  at  law ;  but 
that  under  the  Code,  the  parties  aoe  entitled  to  both  equitable  and 
legal  remedies,  according  to  the  nature  of  the  subject-matter  of  the 
action,  and  an  order  of  reference  may  properly  be  made,  as  in  equity, 
to  take  and  state  an  account  between  the  parties.    Stanley  v.  CCfy,  69. 

3.  In  an  action  against  joint  contractors,  a  judgment  in  favor  of  one 

operates  as  a  discharge  of  the  other.    A.  &  B.,  partners  as  A.  &  Oo.,  , 
were  sued  on  a  partnerBhip  contract.    B.  answered,  and  A.  was  in 
default.    The  court  below  held  the  contract  to  be  illegal,  iChd  gave  . 
judgment  in  favor  of  B.,  but  judgment  by  default  against  A.    Held,  i 
it  was  error  to  discharge  one  and  not  both.    P/au  et  ol,  v.  Lorain  et 
al,  73. 

4.  When  depbsitions  or  other  written  evidence  have  been  offered  and 

read  to  the  jury,  it  is  error  in  the  court  to  hold  that  such  evidence 
shall  not  be  taken  by  a  jury  with  them  on  their  retirement.  What- 
ever may  have  been  the  practice  in  other  States,  or  in  England,  it 
always  has  been  the  admitted  right  of  the  jury  in  Ohio,  at  least  in  the 
southern  part  of  the  State,  to  examine,  on  their  retirement,  all  such 
evidence  as  may  have  been  read  to  them.  Poet  et  oZ.  v.  Qaalay,  106. 
6.  In  a  proceeding  in  error  to  reverse  an  order  dismissing  an  order  of 
attachment  of  property  of  a  non-resident,  no  bond  was  given  ac- 
cording to  the  Statute  of  February  13,  1861.  (fyare.  Is  this  pro- 
ceeding In  error  well  taken  ?    Smith  ei  al,  v.  Colevnan  et  oL  150. 

6.  When,  by  consent  of  both  parties,  a  jury  is  waived,  and  a  cause  sub- 

mitted to  the  court,  neither  party  can  subsequently  withdraw  his- 
waiver  and  demand  a  jury,  unless,  for  special  reasons  to  be  de- 
termined by  the  court.    Haueer  v.  Metzger,  164. 

7.  Where  an  action  was  for  money  and  for  special  and  general  relief, 

and  an  account  of  partnership  transactions  was  asked,  and  a  ref- 
erence was  ordered,  an  account  taken,  and  a  report  made  and  con- 
firmed, the  taxing  and  apportionment  of  costs  were,  in  the  discretion 
of  the  court,  under  section  664  of  the  Oode.     Where  a  judgment ' 
was  rendered  on  such  a  report  for  the  plaintiff,  without  any  allow- . 


606  INDEX. 


Frftctioe. 


anoe  of  oompensation  to  the  referee,  the  judgment  as  to  the  cocU 
was  irregnlar,  and  the  court  had  power,  on  a  motion  of  the  referee 
made  at  a  i uhsequent  term,  to  modify  the  Judgment  as  to  costs,  and 
allow  a  reasonable  fee^  and  order  the  plaintiff  to  paj  it.  ZrOfiiptois 
T.  SiehoU,  166. 

8.  The  report  of  a  master  commissioner,  under  the  Code,  is  liable  to  be 

reriewed  on  exceptions,  "  and  confirmed,  modified,  or  set  aside  "  hj 
the  court,  in  the  same  manner  and  to  tbe  same  extent  as  was  the  re- 
port of  a  master  in  chancery  before  the  Code;  it  does  not  stand 
upon  the  same  footing  with  the  verdict  of  a  jury  or  finding  of  a 
referee  in  a  proceeding  at  law,  to  be  set  aside  only  on  a  showing 
which  would  warrant  the  setting  aside  of  a  verdict  of  a  jury  rend- 
ered in  a  trial  at  law.     WiUianu  y.  Sieveng,  176. 

9.  Where  several  attachments  were  levied  upon  the  property  of  an 

insolvent  firm  at  different  times,  so  that  the  later  ones  would  take 
nothing  by  the  writ,  and  one  of  the  partners  sues  the  other  for  the 
purchase  money  of  an  alleged  previous  sale,  and  procures  the  ap- 
pointment of  a  receiver,  and  asks  that  tbe  partnership  property  be 
worked  up  and  sold,  and  the  proceeds  be  distributed  pro  rata  among 
the  creditors  who  are  made  defendants,  served  with  process  and  are 
in  default,  the  receiver  having  entered  upon  the  discharge  of  his 
duty,  and  one  of  the  later  attaching  creditors,  a  defendant,  after- 
ward institutes  proceedings  in  bankruptcy  to  compel  a  pro  rata  dis- 
tribution of  the  partnership  effects,  and  the  assignee  interferes  with 
the  receiver,  and  attachments  for  contempt  are  served  on  said 
creditor  and  assignee :  Held,  that  tbe  receiver  has  proper  custody 
of  the  property  for  the  preservation  thereof,  for  the  common  benefit, 
and  may  proceed  to  administer  the  same  under  the  instruction  of 
the  court,  according  to  his  appointment,  and  that  the  hearing  of  the 
proceeding  in  contempt  will  be  postponed  till  be  is  disturbed  in  the 
performance  of  his  duties  or  the  final  hearing  of  the  case.  Eiteip' 
mann  v.  Thill  188. 

10.  It  is  not  a  valid  objection  to  the  report  of  a  referee  that  it  does  not 
contain  exceptions  taken  to  his  rulings,  when  there  is  no  evidence 
that  the  party  complaining  took  any  exceptions  and  requested  them 
to  be  reported  or  preserved.  If  the  referee,  in  his  report,  has  found 
the  amount  due  from  the  defendant  to  the  plaintiff  as  a  matter  of 
fact,  and  that  the  plaintiff  is  entitled  to  a  judgment  for  that  amount 
as  a  matter  of  law,  the  defendant  can  not  claim  to  have  the  report 
set  aside  on  the  ground  that  the  referee  has  not  returned  his  finding 
of  fact  and  law  separately.  Whore  all  the  issues  are  referred  to  a 
referee,  the  prevailing  party  need  not  give  notice  of  the  report,  or 
furnish  to  the  other  party  a  copy  of  it.  A  judgment  may  be  entered 
upon  it  as  upon  a  verdict  of  a  jury,  without  a  motion.  Riley  v. 
CoffhiU,  241. 

11.  On  motion  to  dissolve  an  injunction,  the  court  granting  the  motion 


INDEX.  607 

Practice. 

ordered  a  bond  of  indemnity  to  be  giyen  by  the  defendants  to  the 
party  who  had  obtained  the  restraining  order,  to  save  the  plaintiffs 
harmless  and  be  liable  for  future  damages.  On  the  plaintlA  seeking 
to  reverse  the  order  on  writ  of  error:  Held,  that  it  was  not  a  final 
order  or  judgment  to  which,  under  section  512  of  the  Code,  a  writ 
of  error  could  lie*    dneinnaH  CMege  r.  The  OUy  et  al.  256. 

12.  A  proceeding  is  not  affected  by  the  fact  that  the  sheriff  is  unneces- 
sarily a  party  thereto.  He  should  be  dismissed.  ChrHn  H  al.  y. 
Bouvey  259. 

13.  On  January  11,  1867,  G.  transferred  his  stock  of  dry  goods  to  D. 
•  On  January  12,  1867,  S.  A  Co.,  creditors  of  G.,  attached  the  goods 

as  his  property,  under  a  claim  of  $2,000,  on  the  ground  that  G.  had 
disposed  of  his  property  with  intent  to  hinder,  delay,  and  defraud 
his  creditors.  D.  took  the  goods  in  replevin,  giving  his  replevin 
bond,  with  sureties,  in  the  sum  of  $10,000.  On  May  20,  1869, 
while  the  cause  was  pending,  S.  A  Go.  filed  a  cross-petition  setting 
forth  the  insolvency  of  G.  at  the  time  of  the  transfer  to  D.,  and  giv« 
ing  the  names  of  creditors  and  the  amounts  of  their  claims,  in  the 
aggregate  $18,000,  while  the  entire  assets  of  G.  were  only  $8,000, 
and  alleging  that  the  transfer  was  made  to  hinder,  delay,  and  defraud 
his  creditors,  and  asking,  under  section  17  of  the  assignment  act,  that 
the  transfer  be  declared  void,  and  that  the  assets  might  be  admin- 
istered by  an  assignee  for  the  benefit  of  the  creditors.  Motion  to 
strike  out  the  cross-petition  having  been  overruled,  and  the  Jury  hav- 
ing returned  a  verdict  for  the  defendants  against  the  validity  of  the 
transfer,  and  found  the  value  of  the  property  to  be  $7,500,  which, 
by  decree,  was  distributed  among  the  creditors :  Held,  that  the  court 
did  not  err  in  overruling  the  motion  to  strike  out  the  cross-petition ; 
that  the  bond  took  the  place  of  the  property,  and  that  the  recovery 
on  the  cross-petition  was  not  limited  to  the  amount  of  the  claim  of 
the  attaching  creditors,  but  covered  the  entire  value  of  the  property 
replevied,  as  found  by  the  Jury.    Dougherty  v.  Schlotman  ei  al,  292. 

14.  The  amendment  to  section  66  of  the  Code  does  not  repeal  section 
68,  and  under  section  68  service  on  the  general  freight  agent,  of  a 
foreign  corporation  is  sufficient.  W.  P.  and  C,  Tran$.  Cb.  v.  B,  and 
O.  R.  R.  Cb.  311. 

16.  Where  it  was  ascertained,  after  the  trial  of  a  cause  had  eommenoed, 
that  one  of  the  jurors  had  sat  upon  a  former  trial  of  the  same  cause^ 
and  the  court  theireupon  offered  to  discharge  the  jury  and  continue 
the  case,  but  the  plaintiff,  against  whom  the  former  verdict  had 
been  rendered,  consented  to  go  on  with  the  jury  as  it  was,  the 
plaintiff  could  not,  after  the  verdict  was  again  rendered  against 
him,  object  to  its  validity  on  the  ground  that  said  juror  was  in  the  . 
panel.     WiUianu  v.  True  et  al.  321.  { 

16.  On  a  trial  before  a  referee,  who  rendered  a  judgment  on  a  counter-  ; 
daim  in  favor  of  the  defendants,  the  plaintiff  made  %  motion  for  %  I 
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new  trial  and  took  no  bill  of  exception! ;  bat,  after  the  referee's 
port  was  filed,  nude  exceptions  thereto,  which  the  coart  overruled, 
and  rendered  Jadgment  for  the  amount  found  due  by  the  referee  in 
favor  of  the  defendants — to  all  which  the  plaintiff  excepted,  but 
took  no  bill  of  exceptions :  HeUly  that  there  is  nothing  in  the  record 
properly  before  the  court  which  can  be  noticed  on  error.  Wexdbwrg 
T.  Bberhardt  et  al,  341. 

17.  A  new  trial  will  be  granted  on  the  ground  of  newly-discovered  evi- 
dence, where  it  is  not  multiplication  of  evidence  to  facts  already 
investigated,  or  addition  to  other  facts  of  the  same  general  nature. 
Hurd  etoLv,  French,  365. 

18.  Where  it  is  apparent  that  the  injury  to  the  plaintiff's  rights  had  all 
been  done  by  the  acts  of  others  than  the  defendants  before  suit,  an 
injunction  will  not  lie  to  restrain  them  from  acts  which  will  iiprk 
no  injury.  An  alleged  injury  to  the  bare  right  of  navigating 
the  basin  of  a  canal,  which  is  doubtful,  and  which  has  been  rendered 
impossible  or  of  no  value  by  the  acts  of  others  than  the  defendants, 
b  damnum  ahsque  ir^uria,  and  the  remedy  by  injunction  unwar- 
ranted— ^the  injury  which  the  party  apprehends  must  be  real. 
Where  this  alleged  right  has  been  lost  by  non-user  or  lapse  of  time^ 
an  action  by  injunction  to  restrain  apprehended  injury  thereto  can 
not  be  maintained.    Erkenbreeher  v.  Esie  et  al.  368. 

19*  In  the  assignment  of  errors  in  a  bill  of  exceptions,  the  error  sought 
to  be  assigned  must  be  distinctly  pointed  out,  otherwise  it  will  be 
held  to  have  been  waived.    Schoenfeld  et  al.  v.  Heman  et  oL  401. 

20.  Where  the  sheriff  returned  a  sale  of  real  property  on  execution  to 
Wenstrup  for  two-thirds  of  the  appraisement,  but  that  the  pur- 
chaser bad  refused  to  pay  the  purchase  money,  and  the  plaintiff  in  ex- 
ecution moved  the  court  to  confirm  the  sale,  but  the  court  overruled 
the  motion  and  set  aside  the  sale :  Held,  that  the  motion  was  ad- 
dressed to  the  sound  discretion  of  the  court,  and  that  no  such  abuse 
of  the  judicial  discretion  was  shown  as  to  constitute  error  in  this 
case.     Marshall  et  al.  vl  Flinriy  415. 

21.  The  granting  of  a  motion  for  a  new  trial,  made  at  the  term  of  the 
trial,  within  the  time  prescribed  by  the  rules,  is  within  the  discre- 
tion of  the  court,  and  ordinarily  will  not  be  reversed  on  petition  in 
error.  An  order  dismissing  the  ckse  without  prejudice,  after  the 
new  trial  granted,  will  not  be  reviewed  on  a  petition  in  error,  unlesa 
there  is  a  bill  of  exceptions  showing  the  evidence  before  the  court 
upon  which  it  acted.    Miller  v.  Simms  et  al.  486.  > 

Bee  BoABD  or  Squalizatiok,  2;  Cobfobations,  2;  DoiuciLx;  Estop- 
pel, 7. 

PREMIUM.    See  Contract,  6.  . 

rPEESUMPTION.    See  Evipbkcb,  6. 

PBIOBITY.    See  Ooktbaot,  2;  PABTvnuiHiF,  6;  Pbaotics,  9. 
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PROBATE  COUBT.    See  Bstoppbl,  4. 
PROMISSORY  NOTE,    See  Pabtnkmhip,  4. 
PROXIMATE  CAUSE.    See  Iksitbancb. 
PUBLIC  OFFICER.    See  Municipal  Cobpobationb,  2. 
RAILWAY.     See  Bailmekt,  1;   Ookbtitutional  Law,  8;  Cobpoka- 
ticks,  1;  Mastxb  akb  Sxbyant;  Nbqlioxkcx,  I,  2. 

.  RECEIVER.    See  Pbactioe,  9. 

RECORD.    See  Bstoppbl,  4,  6;  Evidbhce,  1.  ..^  . .  , , .  -  r.      -^ 

RECOUPMENT—  ^^ 

1.  Where  a  partition  of  lands  among  heirs  was  effected  by  a  sheriff's  sale^ 

and  a  part  of  the  property  was  purchased  by  one  of  the  heirs,  who 
afterward  sold  and  conveyed  it,  at  private  sale,  to  a  purchaser,  who 
entered  into  possession  and  made  valuable  improvements  without 
*  '  any  actual  knowledge  of  the  equitable  lien  for  the  purdhase  money 
in  favor  of  the  other  heirs,  who  stood  by  and  saw  such  purchaser 
make  the  improvements  ivithout  advising  him  of  the  lien :  Held, 
that  such  purchaser,  at  private  sale,  was  entitled  to  the  benefit  of 
the  occupying  claimant  law,  as  against  the  lien,  and  to  be  reim* 
bursed  out  of  the  proceeds  of  a  resale  of  the  property  in  a  suit 
afterward  brought  by  the  other  heirs  to  enforce  the  lien,  to  the  ex- 
tent of  the  value  which  he  had  added  to  the  property  by  the  im- 
provements.    Cameron  v.  JSoUnshadey  84. 

2.  Before   administration,  the  widow   and   only  son  of  an    intestate 

conveyed  by  deed  the  deceased's  realty  to  H.',  who  gave  a  note, 
secured  by  mortgage  on  the  premises,  for  the  unpaid  purchase 
money.  Subsequently  the  son  took  out  letters  of  administration, 
was  sued  as  administrator,  and  a  judgment  recovered  against  him, 
which,  after  an  order  for  a  sale  of  the  same  realty,  made  by  the  pro- 
bate court,  H.  offered  to  pay.  On  suit  brought  by  M.,  a  holder  be- 
fore maturity,  for  value,  of  H.'s  note  and  mortgage,  to  foreclose : 
Heldf  that  H.  was  entitled  to  recoup  the  amount  of  the  Judgment 
f^om  the  amount  due  on  the  mortgage  to  M.  Seller  t.  Mriu 
ei  al.  477. 

PREFACE,    See  Pbactiob,  2,  7,  10,  16. 

REFORMATION  OF  CONTRACT.    See  Coktbact,  3. 

REPEALING  STATUTES.     See  Limitation  op  Actions,  3;  Munio- 

IPAL  COBPOBATIONS,  2. 

REPLEVIN  BOND.    See  Pbacticb,  13. 

SALS— 
1.  A  transfer  by  delivery,  of  a  bill  of  lading,  for  a  bona  fide  considera- 
tion paid,  passes  the  title  of  the  consignee  to  the  property  de- 
scribed, whether  the  bill  is  indorsed  or  not.  A.,  consigning  goods 
to  B.,  drew  drafts  on  B.,  and  attaching  thereto  the  bills  of  lading, 
describing  the  property,  sold  the  drafts  to  0.    B.,  having  received 
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the  goods,  applied  the  proceeds  to  hit  claims  against  the  consignor, 
and  refused  to  accept  the  drafts.  Held,  the  title  to  the  goods  passed, 
hj  the  transfer  of  the  bill  of  lading,  to  C,  and  that  B.  was  liable  to 
him  for  the  amount  of  the  drafts.  Irting  National  Bank  ▼.  Thomat 
Emerjf9  Sons,  76. 
See  OonpoRJLTioKB,  5;  Paktvebship,  6. 
SALYAOB.    See  Ikbuaakcx. 

SBBY ICE.    See  FsAcncx,  14. 

SBT-OFF— . 
Homans  A  Co.,  linkers,  of  Cincinnati,  held  several  notes  of  B.  Henun* 
gray,  made  in  Kentuckj,  and  B.  Hemingray  A  Co.,  of  which  B. 
Hemingray  was  the  principal  partner,  kept  their  bank  account  with 
Homans  &  Co.  By  mutual  arrangement  of  the  members  of  the  firm, 
B.  Hemingray  did  his  individual  banking  business  in  the  name  of 
B.  Hemingray  A  Co.,  and  kept  no  bank  account  in  his  individual 
name.  Homans  A  Co.,  while  in  good  credit,  without  the  knowledge 
of  Hemingray,  or  Hemingray  A  Co.,  transferred,  by  indorsement, 
bis  notes  to  the  plaintiff  as  collateral  security  for  a  loan  of  money, 
and  afterward  became  insolvent  before  Hemingray  was  notified  of 
the  transfer.  Hemingray  A  Co.  had  on  deposit  with  Homans  A  Co. 
$10,000,  which  B.  Hemingray  was  authorized  to  use  to  pay  bis  notes^ 
one  of  which  was  due  in  July,  1869.  Helti,  that  the  notes  being 
Kentucky  paper,  and  subject  to  Kentucky  law,  were  subject  to  set- 
off in  the  hands  of  the  plaintiff  in  like  manner  as  if  they  were  in  the 
hands  of  Homans  A  Co.  That  separate  and  joint  claims  can  not 
ordinarily  be  set  off  against  each  other,  either  at  law  or  in  equity, 
but  that  where  there  is  a  natural  equity  in  favor  of  such  a  set-off, 
and  the  separate  party  becomes  insolvent,  equity  will,  to  protect 
such  natural  equity,  permit  a  set-off  to  the  extent  of  the  interest  of 
the  partner  in  the  Joint  claim,  l^e^  also,  that  when  there  is  super- 
added a  course  of  business,  showing  that  the  parties  treated  the 
Joint  claim  as  the  individual  property  of  the  partner  who  seeks  to 
make  the  set-off,  or  when  there  is  a  contract  or  an  understanding  to 
that  effect  between  the  parties,  such  set-off  will  be  permitted.  That 
a  check  by  B.  Hemingray  A  Co.  for  a  part  of  their  deposit  account 
to  B.  Hemingray,  made  on  the  day  of  the  failure  of  Homans  &  Co., 
but  before  notice  of  the  transfer  of  his  notes  to  the  plaintiff,  was 
valid  to  vest  the  fund  in  B.  Hemingray,  so  that  he  could  set  it  off 
against  his  notes  in  the  hands  of  the  plaintiff,  notwithstanding 
Homans  A  Co.  were  then  insolvent  and  afterward  were  declared 
bankrupts,  and  that  Homans  A  Co.  being  insolvent,  B.  Hemingray 
will  be  allowed  to  set-off  said  fund  against  the  notes  not  due  as  well 
as  against  the  note  which  was  due.  Second  National  Bank  v. 
Hemingray  et  aU*  435. 
Bee  LiMitATioir  or  Acrioirs,  6 ;  Plbadtko,  3,  7. 

8HABEH0LDSB.    See  CoEPOftATXon,  d,  3^  6;  Lifif,  L 
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SHBRIPP— 
Under  Motion  168  of  the  Jtutioet'  act  (1 8.  &  O.  790),  *  demand  of  jail 
feet  by  the  theriff  fh>m  the  creditor,  and  a  refoial  bj  htm,  are  not 
neoeuary  to  Justify  the  discharge  ot  a  prisoner.  The  creditor  mnst 
pay  the  sheriff's  fees  without  demand  or  notice  from  that  officer. 
Newcomb  ei  al,  v.  Weber,  12. 

8HBBIFFS  BETUBK.    See  Bbtoffxl,  6. 

SHERIFFS  SALE.    See  Fractics,  20. 

SLANDER.    See  PLXAsiNa,  4. 

SLAVE.   See  Coktliot  or  Laws  ;  Lihitatiov  or  AonovSi  4. 

SPECIFIC  PERFOBHANCE— 

1.  Ttiat  where  one  party  refuses  to  recognize  the  terms  of  a  contract  or 

to  be  bound  thereby,  it  is  sufficient  for  the  other  party,  in  a  suit  of 
specific  performance,  to  prove  ability,  readiness,  and  willingness  to 
perform  the  contract  on  his  own  part.  No  tender  need  be  proved 
if  it  were  certain  to  be  refused.    Biekett  et  ux.  y.  Whiter  170. 

2.  A.  leased  lands  to  B.  by  deed,  with  covenants  that  B.  should  pay  all 

taxes  and  assessments,  and  rent  quarterly — ^lease  to  be  forfeited  by 
default  in  payment  of  rent — with  privilege  of  purchasing  the  fee 
within  the  term.  The  lessee  made  default  in  paying  rent  and  taxes ; 
the  lessor  entered  and  sold  the  fee.  Subsequently,  before  the  ex- 
piration of  the  term,  the  heirs  of  B.  tendered  the  contract  price  for 
the  fee,  which  was  refused.  On  their  suit  for  speoiflc  performance  t 
Held,  that  the  payment  of  the  rent  and  taxes  was  a  condition  pre- 
cedent on  the  lessee's  part  to  the  exercise  of  his  option  to  purchase; 
that  the  non-payment  of  rent  and  taxes  was  snch  a  de£sult  as  barred 
him  from  asking  specific  performance.  Pwrrjfe  Heire  ▼.  Tobauo  /»- 
euranee  Co,  et  al.  261. 
See  CoTXKTiTBS,  1 ;  Statutx  or  Frathm,  3. 

STEAMBOAT  LAWS.    See  PLSAmiro,  1. 

STAMP.    See  Evidxncs,  %  3. 

STATUTE.    See  Constitutional  Law,  %\  SmBiry,  L 

STATUTE  OF  FBAUDS— 

1.  A.  was  father-in-law  of  B*,  and  associated  with  him  as  a  partner  in 
the  practice  of  law,  and  while  that  relation  existed,  they  acquired  a 
house  and  lot  by  way  of  compensation  for  legal  services  rendered 
by  the  firm,  the  title  of  which  was  taken  to  A.,  but  B.  went  into  the 
possession.  A.  died,  and  his  widow  claimed  the  whole  under  the 
will;  and  B.  also  claimed  the  whole,  vi^:  one-half  on  the  ground 
that  it  had  been  paid  for  by  the  firm,  and  the  other  half  by  a  verbal 
contract  and  transfer  made  by  A.  to  B.  while  3.  was  in  possession 
as  tenant  in  common.  Held,  that  B.,  as  tenant  in  common  of  an 
undivided  half  of  the  house  and  lot,  could  not  acquire  a  title  to  the 
other  half  by  a  piM^Ql  agreemw^  witl^  l^s  oo-tenant^  there  being  no 
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such  part  performance,  by  change  of  possession  or  otherwise,  as  to 
take  the  case  out  of  the  statute  of  frauds.    Flinn  t.  Manninffj  110. 

2.  A.,  seized  of  lands  occupied  by  his  lessees  for  terms  of  years,  conveys 
the  fee  to  B.  Subsequently,  in  B.'s  presence,  and  with  his  oral 
acquiescence,  A.  gives  a  promise  in  writing  to  the  tenants  of  a  priv- 
ilege of  purchase  of  the  fee  by  them  on  easy  terms.  B.  afterward 
refuses  to  recognize  the  agreement.  SM,  that  under  the  circnm- 
•tances  A.  acted  as  the  duly  authorized  agent  of  B.,  and  the  written 
promise  was  good  within  the  statute  of  ft*auds.  That  a  written 
agreement,  signed  by  the  party  to  be  bound  thereby,  though  only 
accepted  orally  by  the  other  party,  is  good  within  the  statute,  and 
that  there  is,  in  such  a  case,  no  such  want  of  mutuality  at  to  in- 
validate the  contract.    Bieketi  ei  tuD.  v.  WMU^  170. 

See  Ebtqpfxl,  7 ;  Spxcifio  Firtobmaitcb,  1. 

STOCK,  CERTIFICATES  OP.    See  Lieh,  1. 

STOPPAGE  IN  TRANSITU.    See  Comkok  Carbixb,  2. 

6XJBC0NTBACT0B.    See  Cohtsaot,  2;  Bbtoppsl,  7. 

SUBROGATION— 
Where  a  mortgage  was  lost  in  its  transmission  by  mail  to  an  attorney 
for  collection,  to  whom  sundry  payments  were  made  reducing  the 
mortgage  debt  to  $1,600,  and  the  mortgagor  afterward  made  a  note 
for  $500,  to  the  order  of  the  attorney,  taking  a  receipt  that  when 
paid  the  amount  should  be  credited  on  the  mortgage ;  and,  after- 
ward, a  third  person  took  up  the  mortgage,  and,  by  agreement  with 
the  mortgagors,  included  the  $500  note,  and  extended  the  time  of 
payment  two  years,  as  evidenced  by  a  new  note  for  $1,500,  and  also 
agreed  that  the  mortgage  should  stand  as  a  security  for  the  debt, 
and  that  when  the  new  note  was  paid  it  shodid  be  canceled:  Hddy 
that  here  was  an  equitable  assignment  of  the  mortgage,  which  cov- 
ered the  amount  of  the  $500  note,  and  that  the  third  person,  who 
paid  to  the  holder  the  amount  due  on  the  mortgage,  is  entitled  to 
be  substituted  in  the  place  of  the  original  mortgagee,  and  to  hold 
the  land  as  if  he  were  his  assignee.    Cook  ei  ux.  v.  ShiraSf  398. 

SURPRISE.    See  Estoppel,  2. 

TAXES— 

The  forfeiture  of  a  particular  estate  to  the  reversioner,  under  section  76 
of  the  tax  law  (2  S.  &  C.  1464),  is  but  an  inchoate  right  until  de- 
creed by  a  court  of  competent  Jurisdiction.    Johnson  v.  FettU,  26. 

See  AirpiTQB  of  Couittt  ;  Boabd  ot  Eqitixizatiok,  2. 

TELEGRAPH.    See  Comkon  Cabrisb,  1;  Damaqss,  2. 

TITLE.    See  Pbaotice,  1. 

TOTAL  LOSS.    See  Insubakcj;, 

TORT.    See  govBRxyBi,  3. 

ULTRA  yiRE3*    See  Cobpobatioits,  !• 
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USURY.    Soe  CJohtkaot,  T. 

YENDOB  AND  YEl^DKE.    See  Cobfobatioxts,  1 ;  Sals. 

WARRANTT— 

The  words  *^  grants,  demises,  and  leases,"  in  the  absence  of  other  oot- 
enants  in  a  lease,  imply  a  general  warranty  of  quiet  possession  to 
the  lessee.  But  where  there  is  a  covenant  for  quiet  enjoyment,  as 
regards  the  lessor  or  those  claiming  under  him,  no  such  general 
warranty  exists.  The  implied  coyenant  can  not  be  broader  than  the 
express  coyenant.  The  grantee  of  the  equity  of  redemption,  in 
property  mortgaged  by  a  former  owner,  leased  the  premises  with 
the  above  covenant.  The  mortgagee  foreclosed,  and  ousted  the 
lessee.  HM^  the  lessee  had  no  right  of  action  against  his  lessor. 
Tooker  v.  Oroienkemperf  88. 

See  GON8TITT7TIOKAL  Law,  2;  Dakaoss,  1-5. 

WATERCRAPT  LAWS.    See  Jtjbisdictiok,  1. 
WIDOWS  AND  ORPHANS.    See  Ikbttbance,  2. 
WRIT  OP  ERROR.    See  P&actigx,  9: 
WRIT  OP  ERROR  BOND.    See  P&actzci,  fi. 
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Ohio  and  Ohio  State  Reports. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court 
of  the  State  of  Ohio,  as  follows : 

Ohio  Rbpoktsi  Vols,  i  to  9,  Hammond,  1811  to  1839/ 

«*           «*  Vol.  10,  Wilcox,  1840  {o  1841, 

'<           **  Vols.  II  to  13,  Stanton,  1841  to  1844, 

**           **  Vols.  141019,  GrisWold,  1845101850, 

"           "  Vol.  20,  Lawrence,  1851, 

OhioSt.  Rbpts:  Vol.  i,  McCook,  1851,               "     i  toI.         $  5  00 

**           "  Vols.  2  to  4,  Warden,  1853  to  1855,       3  toIs.          15  00 

**          "  Vols.  5  to  19,  Critchfield,  1855  to  1869,     15  toIs.          75  00 

The  Set,  38  VoU. 


Nash's  Digest  of  the  Ohio  State  Reports. 

A  Digest  of  the  Decisions  of  the  Supreme  Court  of  Ohio,  con- 
tained in  the  first  ten  volumes  of  the  Ohio  State  Reports.  By 
Hon.  Simeon  Nash. 

1  Vol.    8vo.        ^        ^        $3  00. 

This  work  Is  a  complete  Digest  of  all  cases  reported  in  the  Supreme  Court  of  Ohio,  from 
1852  to  i860,  extracting  in  each  case,  not  only  the  actual  point  decided,  but  all  the  legal 
propositions  recognised  by  the  Court  in  coming  to  their  final  results.  It  also  hints  the 
grounds  of  a  decision,  which  is  often  necessary  to  comprehend  the  decision  itself.  In  this 
way  it  makes  a  bbal  digbst,  not  a  wun  indeie.  In  many  cases  it  will  answer  as  a  substi- 
tute for  the  Reports  themselTes. 


BOBBRT  CLARKB  k  CO.,  CINCINKATI. 


Gholson  and  Okey's  Ohio  Digest. 

A  Digest  of  the  Ohio  Reports,  including  the  twenty  volumes  of 
Ohio  Reports,  and  the  first  fifteen  volumes  of  Ohio  Sute  Re- 
ports.    By  Hons.  W.  Y.  Gholson  and  J.  W.  Okby-. 

1  Vol.    Boyal  8vo.        -        -        $10  00. 

In  thi<  work,  it  hat  been  the  object  to  make  a  Digest  as  distinguished  from  an  Index  j 
not  only  to  give  a  convenient  reference  to  the  decisions,  but  an  intelligible  statement  of  the 
points  decided.  Where  the  syllabus  contains  a  satisfactory  statement,  it  has  been  followed ; 
but  in  very  many  cases,  especially  in  the  earlier  volumes,  they  are  so  imperfect  that  much 
labor  has  been  required  to  perfect  them.  As  early  as  the  fourteenth  volume  of  Oiiio 
Reports,  the  Judges  adopted  the  practice  of  preparing  the  syllabus  for  publication ;  in  the 
volumespublished  after  that  practice  was  adopted,  this  syllabus,  being  regarded  as  the  con-> 
densed  opinion  of  the  judges  concurring  in  the  decision,  and  as  containing  that  alone  for 
which  they  are  considered  responsible,  we  have  generally  used  without  alteration. 

To  keep  the  work  within  moderate  compass,  the  same  sutement  of  any  point  decided 
has  ordinarily  been  inserted  but  once.  This  has  involved  much  care  in  the  selection  of 
proper  titles  for  the  matter  digested,  and  difficulty  in  so  making  the  analysis  of  the  dtles  a* 
to  avoid  the  necessity  of  repetition }  and  has  also  rendered  it  necessary  that  the  analysn 
should  be  dispensed  with,  except  in  the  more  important  titles.  Indeed,  the  matter  u  so 
mingled  in  the  syllabus  of  many  cases,  especially  in  the  later  ones,  that  an  analysis,  with- 
out a  repetition  of  the  same  matter  under  several  of  the  subdivisions,  would  only  mislead. 
The  plan  adopted  to  avoid  this  difficulty  was  this :  all  the  decisions  that  were  regarded  at 
proper  for  any  title  have  been  digested  there,  and  at  the  end  of  the  title  a  reference  will  be 
found  to  all  other  titles,  and  the  volume  and  page  of  the  reports,  where  all  other  decisions, 
bearing  upon  that  head,  may  be  found  ;  thus  giving,  undtr  each  title,  a  digest  of,  or  con* 
venient  reference  to,  all  the  decisions  bearing  upon  it. 

Many  of  the  heads  have  been  thoroughly  analyzed.  The  title.  Code  of  Civil  Proced- 
are,  embracing  one  hundred  and  twenty-seven  pages,  contains  thirty  subdivisions,  and 
many  of  these  have  been  again  subdivided.  The  preparation  of  this  title  has  required  the 
labor  of  months ;  and  it  is  believed  that  it  will  be  found  so  full  and  accurate  as  to  be  of 
great  assistance  to  the  student,  practitioner  and  judge,  and  to  impress  upon  them  the 
orderly  arrangement  of  the  Civil  Code,  and  to  lead  to  a  better  understanding  of  the  provi- 
sions of  that  important  statute.  So  the  title  Criminal  Law,  containing  more  than  five 
hundred  sections,  will  be  found  to  embrace,  under  proper  subdivisions,  the  whole  body  of 
the  law  relating  to  Crimes  and  Criminal  Procedure.  Bills  and  Notes^  Corpocationt,  and 
many  other  titles,  are  treated  in  the  same  manner. 

The  work  also  contains  a-  fuU  and  accurate  index,  showing  under  each  head  of  the  law 
chat  has  been  in  any  respect  elucidated  by  the  Supreme  Court,  everything  that  bears  upon  ic 

Curwen's  Ohio  Statutes  at  Large. 

The  Public  Statutes  at  Large  of  the  State  of  Ohio,  from  the  close 
of  Chase's  Statutes  at  Large,  February,  1833,  ^^  i860,  arranged 
in  chronological  order,  with  References  to  Judicial  Decisions 
construing  these  Statutes.     Edited  by  Maskell  £.  Curwsn, 

4  Vols.   BoycU  8vo.        -        -        $20  00. 


I.AW  OATALOSUB.  8 


Swan  and  Critchfield's  Revised  Statutes  of 

Ohio. 

The  Revised  Statutes  of  the  State  of  Ohio,  of  a  General  Nature, 
in  force  August  i,  i860.  Collated  by  Hon.  J.  R.  Swan.  With 
Notes  of  the  Decisions  of  the  Supreme  Court,  and  References 
to  Prior  Laws,  by  L.  J.  Critchfield. 

A  new  Edition^  containing  Notes  designating  the  sections  repealed 
prior  to  August  i,  1868,  with  References  to  Swan  and  Saylkr's 
Supplement  for  the  Laws  supplying  the  repealed  sections. 

2  Vols.    Itoyai  8vo.       -        .        $1S  00. 

In  tku  work  the  lubjectf  are  arranged  in  chapters  alphabetically,  with  a  lynopsu  at  the 
head  of  each  chapter  of  its  contenti.  When  a  new  lection  haa  been  enacted  to  take  the 
place  of  a  repealed  section,  the  new  section  has  been  introduced  into  the  place  of  the  re- 
pealed section,  printed  in  smaller  type  than  the  rest  of  the  text,  a  marginal  note  placed  by 
the  side  of  it,  stating  that  it  is  an  amendatory  section,  and  giving  the  time  when  it  passed 
and  when  it  took  effect.  The  Decisions  of  the  Courts  contained  is  the  twenty-nine  vol- 
umes of  the  Ohio  Reports  have  been  carefully  collated  and  introduced  as  notes,  accom- 
panying the  text,  to  illustrate  its  construction  and  subject-matter.  It  also  contains  the 
Constitution  of  the  United  States,  Abstract  of  Naturalization  Laws,  Old  and  New  Con 
•titutidns  of  Ohio,  with  copious  Indexes. 

Swan  and  Sayler's  Supplement  to  the  Re- 
vised Statutes  of  Ohio. 

Embracing  all  Laws  of  a  General  Nature,  passed  since  the  publi- 
cation of  Swan  and  Critchfield's  Revised  Statutes  of  i860,. and  in 
force  August  i,  1868.  Collated  by  Hon.  J.  R.  Swan.  With 
Notes  of  the  Decisions  of  the  Supreme  Court,  by  Milton  Say- 
LER,  of  the  Cincinnati  bar. 

1  VoL    Boyal  8vo.    1,200  pp. 

This  work  has  been  prepared  under  the  authority  and  in  accordance  with  the  direction 
ftf  a  resolution  of  the  General  Assembly  of  the  State,  passed  May  7,  1868. 

The  subjects  are  arranged  in  chapters,  alphabetically,  with  a  synopsis  at  the  head  of 
each  chapter  of  its  contents,  and  also  with  references  at  the  head  of  each  chapter  to  the 
laws  in  f»rce,  whether  found  in  Swan  and  Critchfield*s  Revision  of  i860,  or  in  Swan*t 
Revision  of  1854,  or  the  Annual  Volumes  of  Laws  published  between  1854  and  i860. 
All  the  sections  of  the  chapters  of  Swan  and  Critchfield  which  have  been  repealed  are 
named  at  the  head  of  each  corresponding  chapter  of  this  Supplement.  The  Notes  of  De« 
cisions  embrace  «//  the  cases  contained  in  the  last  nine  volumes  of  Ohio  State  Reports 
(vols.  IX  to  XVII  inclusive),  and  which  have  been  published  since  the  publication  of 
Swan  and  Critchfield*s  Revision.  The  Index  is  copious  and  conveniently  arranged,  and 
embraces  all  laws  in  force  August  i,  1868,  whether  found  in  this  Supplement  and  ia  Swan 
and  Critchfield*s  Revision  of  i860,  or  in  this  Supplement,  Swan*s  Revision  of  l854»  and 
the  Annual  Volumes  of  Laws  published  between  1854  and  i860. 


aOBBRT  GLARKS  k  CO.,  OIKCINKATt. 


Warren^s  Ohio  Criminal  Law  and  Forms, 

Comprising,  generally,  the  Statutes  of  Ohio,  defining  Crimes  and 
Offienses  i  and  in  connection  therewith,  Forms  and  Precedents 
of  Indictments,  Informations  and  Affidavits,  adapted  to  nearly 
all  the  Crimes  and  OiFenses  knowfi  to  the  laws  of  Ohio ;  also, 
copious  Notes  of  Decisions  and  the  more  important  Common 
Law  Rules  applicable  in  Criminal  Cases,  with  other  Forms  for 
Writs,  Journal  Entries,  etc.;  for  use  in  all  the  Courts  in  Ohio, 
including  Justices  of  the  Peace  and  Mayors'  Courts;  and  a 
Treatise  upon  the  Powers  and  Duties  of  Justices,  Adayors, 
Marshals  and  Constables  in  Criminal  Cases. 

Third  Edition^  greatly  enlarged  and  thoroughly  revised  to  conform  to 
the  new  Code  of  Criminal  Procedure  and  other  late  Laws  and  De^ 
cisions.     By  Hon.  Marvin  Warren. 

1  Vol.    Svo.        ^        ^        $6  50. 

The  fint  edition  o(  this  work  was  pnblicbcd  in  1856,  and  the  second  or  last  one  in 
1857.  Since  that  time,  so  many  new  ofienses  have  been  created  by  statute,  and  so  numer- 
ous and  important  have  been  the  changes  in  the  criminal  laws,  especially  by  the  adoption 
of  the  new  Code  of  Criminal  Procedare  at  the  last  session  of  the  Legislature,  that  in  pie- 
paring  this  new  edition,  much  of  the  work  had  to  be  entirely  rewritten,  and  the  whole 
carefully  revised.  The  author  has  endearored  to  make  it  in  every  way  acceptable  to  the 
profession  and  the  officers  for  whose  use  it  is  intended. 

.  The  favorable  reception  of  the  former  editions,  by  both  bench  and  bar,  their  rapid  sale, 
and  the  great  increase  in  criminal  convictions  since  ita  first  publication,  are  evidence  of  the 
usefulness  and  value  of  the  work. 


I  have  examined  with  some  care  Mr.  Warren*8  recent  publication,  en6tled  **  Ohio 
Criminal  Law  and  Forms,"  and  think  it  well  adapted  to  the  highly  useful  purposes  de- 
signed by  the  author.  To  justices  of  the  peace,  mayon,  etc.,  it  will  be  of  almost  indis- 
pensable necessity,  while  to  prosecuting  attorneys,  and  the  bar  generally,  it  will  proTC  highly 
convenient. 

Fr0«i  Honu  Jmcoh  Brinhrkcff  and  Omias  Bowen, 

The  general  plan  and  arrangement  of  the  work  are  such  as  to  simplify  the  Ohio  Crim- 
inal Code  in  a  remarkable  manner,  and  bring  it  within  the  undersUnding  of  men  who  are 
not  leartoed  in  the  law.  The  author  has  done  valuable  service  to  the  State  in  preparing 
tkia  work,  and  we  have  no  hesitation  in  recommending  it  as  one  of  prime  necessity. 

From  Hon,  H.  C.  fTiitrnM, 

I  consider  it  a  yeiy  valuable  addition  to  our  libraries.  It  was  much  needed  in  Ohio^ 
and  seems  to  have  been  prepared  with  much  care  and  labor.  It  is  highly  creditable  to 
yourself  as  a  jurist,  and  must  prove  Tery  useful  to  the  profession. 


LAW  CAXALOGUB. 


Swan's  New  Treatise  for  Justices  in  Ohio. 

NINTH  EDITION,  1871. 

A  Treatise  on  the  Law  relating  to  the  Powers  and  Duties  of 
Justices  of  the  Peace  and  Constables  in  the  State  of  Ohio,  with 
Practical  Forms,  etc.  By  Hon.  Joseph  R.  Swan.  Ninth 
edition,  corrected  and  enlarged.  Revised  to  conform  to  the 
Statutes,  etc.,  in  force  in  187 1. 

1  Vol.    Royai  8vo.       -       «       -       $6.00. 

The  numerout  changes  in  the  law  since  the  publication  of  the  eighth  edition  in  1 8  6ft 
have  rendered  another  careful  revision  of  the  work  absolutely  necessary.  The  laws 
relating  to  Fees  and  Costs,  Mortgages  of  Personal  Property,  Actions  against  Watercraft, 
Attachment,  Fencing,  Rights  and  Remedies  of  Bail  and  Sureties,  Revival  of  Dormant 
Judgments,  have  all^been  materially  changed.  The  text  of  the  previous  edition,  which 
has  been  modified  or  changed  by  the  laws  now  in  force,  has  been  revised  so  as  to  con- 
form to  those  laws.  Such  of  the  reported  decisions  of  the  Supreme  Court  contained  in  the 
twenty  volumes  of  Ohio  Reports,  and  the  eighteen  volumes  of  Ohio  State  Reports,  as 
modify  the  text  of  the  previous  edition,  have  been  also  carefully  noted,  and  the  text 
revised.  The  new  Criminal  Code  made  it  necessary  to  entirely  rewrite,  with  forms,  that 
part  relating  to  Criminal  Proceedirigs. 

Walker's    Municipal   Laws    of  Ohio. 

The  Law  of  Municipal  Corporations  in  the  State  of  Ohio,  em- 
bracing all  the  Statutes  in  force  July,  1871,  with  Notes  of  the 
Decisions  of  the  Supreme  and  other  Courts  of  the  State  relating 
thereto.  By  J.  Bryant  Walker,  late  City  Solicitor  of  Cin- 
cinnati. 

1  Vol.  Svo.    Cioth,  $3.50;  Leather,  $4.00. 

This  collection  of  the  Municipal  Laws  of  the  Sute  includes  the  Municipal  Q>dc 
adopted  in  1869,  all  laws  not  repealed  by  that  act,  and  all  subsequent  legislation  on  the 
subject.  Where  sections  of  an  act  have  been  amended,  the  text  shows  the  law  as  amended, 
and  the  altered  or  added  words  are  put  in  italics,  so  as  to  enable  the  examiner  to  determine 
at  once,  without  a  tedious  comparison,  the  changes  made  in  the  law.  The  original  section 
is  also  given  below  in  the  notes.  * 

Full  notes  are  also  added  of  the  Decisions  of  the  Supreme  Court  of  Ohio,  and  of  local 
courts,  bearing  upon  points  of  municipal  law. 

A  minute  index  is  added,  and  every  care  has  been  uicen  to  render  the  work  an  accurate 
and  reliable  compilation  of  the  laws  of  Ohio  on  thissubjcct. 


6  ROBERT  GtiARKB  k  CO.,  CINCINKATI. 

Swan's  Pleadings  and  Precedents. 

Commentaries  on  Pleadings  under  the  Ohio  Code,  with  Precedents 
of  Petitions,  Answers,  Demurrers  and  Replies.  By  Hon.  Joseph 
R.  Swan. 

1  Vd.   8vo.        ...        $6  00. 

The  aotbor  has  b«en  employed  during  the  vacation  of  coorts,  for  the  past  two  years,  in 
the  preparation  of  this  work.  But  no  time  or  labor  could  result  either  in  a  complete  wor^,  or  in 
educing,  from  the  provisions  of  the  Code,  rules  of  pleading  which  could  reconcile  the 
various  and  conflicting  views  and  opinions  of  the  bar  and  bench  of  New  York  and  Ohio. 
The  author  has  endeavored  to  construe  the  Code  in  the  spirit  which  originated  itt  enact- 
ments, a  mode  heretofore  not  generally  adopted.  Instead  of  annotating  the  sections  on 
pleading  by  giving  the  mass  of  decisions  of  the  circuit  judges  of  New  York,  or  coorta 
elsewhere,  he  has  ventured  to  trej.t  of  the  construction,  language,  certainty  and  particularity 
of  Code  Pleading,  and  to  illustrate  it  by  reference  to  the  rules  of  pleading  at  common  law, 
and  pointing  out  the  difference  between  those  rules  and  the  system  of  the  Code.  It  also 
treats  of  the  law  relating  to  parties  to  action,  the  joinder  and  election  of  causes  of  action^ 
the  requisites  of  petitions,  answers  and  demurrers,  and  contains  forms  of  petitions,  answers 
and  demurrers. 

In  the  ff^etttm  Law  Monthly  for  January,  lS6i,  will  be  found  a  careful  review  of  this 
work,  from  a  correspondent,  and  remarks  by  the  editors,  to  which  we  refer.  We  extract 
the  following : 

''It  should  receive  respectful  and  candid  consideration  on  account  of  the  author,  m» 
well  known  u  a  writer  on  our  own  laws,  and  it  requires  a  thorough  eramination  of  the 
principles  announced  to  determine  their  true  value.  The  book,  in  our  opinion,  is  a  bold 
one.  The  introduction,  short  as  it  is,  announces  that  the  purpose  of  the  book  is  to  enforce 
and  illustrate  the  difference  between  the  common  law  system  of  pleading  and  the  Code 
system—'  a  difference  radical  and  irreconcilable ;  frequently  overlooked,  sometimes  per- 
versely  disregarded.*  And  the  author,  believing  that  the  vindication  of  the  Code  from  the 
artificial  and  technical  rules  of  the  common  law  pleading  must  devcrfve  upon  the  rising 
young  men  of  the  profession  who  have  mastered  both  systems,  dedicates  his  work  '  to  the 
young  gentlemen  of  the  bar.*     ♦     ♦     ♦ 

"  The  spirit  of  these  rales,  and  of  the  book,  seems  to  be  opposed  to  all  technicality  ia 
pleading,  and  an  earnest  denial  of  the  power  or  propriety  of  any  court  to  build  up,  under 
the  Code,  any  system  of  artificial  or  technical  rules  of  construction.  '  The  Code,*  he  says 
(page  170),  *  originated  in  a  determination  to  put  an  end  to  such  a  system ;  the  very  nature 
of  its  rules  of  pleading,  unless  perverted,  will  render  even  the  courts  powerless  to  enforce 
any  prescribed  forms,  or  to  demand  from  pleaders  technical  language.* 

'*  We  can  not  cite  further  the  various  things  worthy  of  note  in  this  volunae,  but  we 
have  found  the  book  so  congenial  to  our  taste  and  sympathies,  in  regard  to  Code  pleading^ 
as  to  wish  to  call  the  attention  of  others  to  what  we  conceive  to  be  the  key-note  of  this 
book.  We  are  happy  to  know  that  the  present  judges  of  the  Supreme  Court  are  said  to 
have  very  much  the  same  opinions  in  regard  to  the  Code ;  and  under  their  administration 
in  the  highest  court,  and  a  cordial  co-operation  of  the  other  courts  and  the  bar,  we  do  not 
see  why  we  may  not  have  the  true  spirit  of  Code  pleading  and  practice,  as  we  claim  this 
book  shows  it  iR»rth,  everywhere  adopted.'* 

[The  foregoing  review  of  the  recent  treatise  of  Judge  Swan,  upon  the  subject  of  Plead- 
ing, under  the  Code  of  Ohio,  is  firom  the  pen  of  a  correspondent  who  has  thoroughly 
examined  the  work,  and  is  well  qualified  to  speak  of  its  merits  and  character,  and  to  pre- 
sent, as  he  has  faithfully  done,  some  of  the  views  of  its  author,  and  the  principles  adopted 
by  him  as  applied  to  that  statute.  *  «  «  The  work  is  certainly  worthy  of  the  careful 
reading  of  every  practirioner  in  our  country.  The  learned  author*s  presentation  of  the 
pnnciples  of  the  Code  will  be  found  highly  instructive,  particularly  to  that  class  of  the 
profession  to  whom  the  book  is  dedicaeed.«-JEir.  9^,  Law  MontUj,\ 


LAW  OATALOGXJB. 


Seney's  Ohio  Code. 

The  Code  of  Civil  Procedure,  and  the  Code  of  Procedure  before 
Justices  of  the  Peace,  for  the  State  of  Ohio.  With  Notes  of 
the  Decisions  of  the  Courts  of  Ohio,  Kentucky,  Indiana,  and 
New  York.  By  Hon.  George  E.  Seney,  Judge  of  the  Tenth 
Judicial  District. 

1  Vol.   8vo.    '    '        ^        $6  00. 

This  work  conuins  the  Code  o(  Civil  Procedure,  and  the  Code  of  Procedure  before 
Jttsdcet  of  the  Peace,  with  all  tubtequent  t^mendmentt  and  Supplementary  Acts,  in  force 
April,  i860;  also,  several  Statutes  of  general  application  under  the  present  system  of 
Pleading  and  Practice.  Brief  notes  of  the  published  decisions  of  the  courts  of  Ohio  are 
appended  to  those  sections  of  either  Code,  and  to  the  Statutes  referred  to,  to  which  a 
judicial  construction  has  been  given.  Also,  notes  of  the  decisions  of  all  the  courts  of 
Kentucky,  Indiana,  and  New  York,  upon  all  provisions  of  the  Codes  of  either  of  those 
States,  which  are  identical,  or  nearly  so,  with  those  of  the  Ohio  Code.   • 

In  the  arrangement  of  the  work,  where  a  section  of  either  Code  has  been  repealed  and 
an  amended  section  enacted  to  supply  its  place,  the  amended  section  is  substituted  for  the 
repealed  section,  with  a  note  stating  the  time  when  it  was  passed  and  the  volume  of  Laws 
in  which  it  was  published ;  also,  giving  the  section  repealed. 

Nash's  Pleading  and  Practice. 

Pleading  and  Practice  under  the  Civil  Codes  of  Ohio  and  Kansas. 

By  Hon.   Simeon   Nash.     Third  edition,  thoroughly  revised, 

enlarged  and  improved,  to  conform  to  Statutes  in  force  January, 

1864. 

1  Vol.  Boy<U  8vo.        ^        ^        fe  00. 

The  publishers  would  invite  the  attention  of  the  profession  to  their  third  and  carefiilly 
revised  and  improved  edition  of  this  excellent  and  highly-approved  work  on  Pleading  and 
Practice,  under  the  new  Code  of  Ohio,  and  that  recently  adopted  in  Kansas. 

The  work  in  its  former  editions  received  the  approbation  of  the  profession,  and  has  occu- 
pied a  high  stand  as  a  careful  analysis  of  the  principles  involved  in  the  Code,  and  as  a  basis 
of  uniformity  and  regularity  in  the  fbrros  and  practice  of  pleading  throughout  the  State. 
The  forms  here  supplied  will  be  found  convenient  and  concise,  and  adequate  to  nearly 
every  case  likely  to  arise  under  the  requirements  of  the  Code.  They  have  already  been 
much  used  in  practice,  and  found  admirably  adapted  to  the  purpuse  f»r  which  they  are 
designed,  conducing  especially  to  uniformity,  brevity,  and  perspicuity— qualities  in  forms 
and  proceedings  at  law  which  can  not  be  too  highly  commended. 

Disney's  Cincinnati  Superior  Court  Reports. 

Reports  of  Select  Cases  decided  by  the  Superior  Court  of  Cincin- 
nati, General  and  Special  Terms.  1854-1859.  By  William 
Disney,  of  the  Cincinnati  Bar. 

2  Vols.    8vo.         -        -        -        $12  00. 


BOBBRT  CLARKE  k  00.,  CINCINNATI. 


RafFs  Guide  to  Executors,  etc.,  in  Ohio. 

FOURTH  EDITION,  1871. 

A  Guide  for  Executors  and  Administrators  in  the  Settlement  of 
the  Estates  of  Deceased  Persons  within  the  State  of  Ohio,  to 
which  is  prefixed  a  Brief  Comment  upon  the  Statute  of  Wills, 
showing  how  Wills  are  Executed  and  Proved  in  this  State,  and 
their  Effect  in  Certain  Cases.  By  George  W.  Raff,  late  Probate 

'  Judge  of  Stark  County.  Fourth  and  thoroughly-revised  edition. 
1   Vol*  8vo.    Clothe  $1.75;  Law  Sheep ^  $2.00. 

The  aothor,  encouraged  by  the  flattering  r^cption  given  the  former  editions  of  this 
work,  has  prepared  a  fourth  and  tkorougUy'^revited  edition,  based  upon  the  law  as  it  ex- 
isted on  the  1st  day  of  June,  1871,  and  containing  all  decisions  of  the  Supreme  Court  of 
Ohio,  relating  to  the  subjects  mentioned  in  the  title  page,  which  have  been  made  public. 
No  efibrt  has  been  spared  to  make  it  accurate  and  complete,  and  to  give  its  contents  a  real 
and  permanent  value. 

The  design  of  this  work  is  to  fitrnish  Executors  and  Administrators  with  a  plain,  famil- 
iar, and  accessible  guide  in  the  discharge  of  their  duties.  It  is  the  result  of  the  observation 
and  experience  of  the  author  in  an  official  position  which  gave  him  ample  opportunity  to 
learn  the  real  wants  of  those  for  whose  benefit  it  has  been  prepared.  It  makes  no  preten- 
sions to  the  title  of  a  LAWYta*s  Book,  nor  to  great  learning  and  research.  What  is  claimed 
for  it  is,  that  it  is  more  practical  in  its  scope,  enters  more  minutely  into  the  details  of  the 
ordinary  duties  of  Executors  and  Administrators,  and  is  more  explicit  in  its  instructions  with 
regard  to  the  wumntr  in  which  those  duties  should  be  performed,  than  any  other  work  on 
the  same  subject  published  in  this  State.  It  does  not  propose  to  enable  those  who  consult 
its  pages  to  dispense  with  the  advice  of  efficient  attorneys;  but,  on  the  contrary,  invariablj 
insists  that  counsel  should  be  taken  upon  all  the  more  difficult  questions. 

In  the  citatton  of  authorities,  the  author  has  confined  himself  exclusively  to  the  dedsiont 
of  our  own  courts,  and  has  preferred  in  most  instances,  to  give  the  law,  as  it  has  been  ex- 
pounded by  the  courts,  in  the  form  of  foot  notes,  rather  than  to  embody  it  in  the  text. 

The  Forms  for  the  use  of  Probate  Judges,  Executors,  Administrators,  Widows,  Heirs, 
L^atees,  Creditors,  etc.,  are  believed  to  be  more  numerous,  and  adapted  to  more  purposes^ 
than  in  any  similar  work  ever  published. 

From  the  fTtitern  Law  Monthly, 

Thb  is  a  book  that  has  long  been  needed  by  persons  having  the  esutes  of  deceased  per- 
sons to  settle.  It  is  the  result  of  several  years*  experience  of  the  learned  author  as  a  Pro- 
bate Judge,  which  experience  has  enabled  him  to  give,  in  the  plainest  and  most  fomiliar 
style,  all  necessary  instructions  as  to  the  manner  in  which  the  duties  of  Executors,  Admin- 
istrators, and  P/obate  Judges  should  be  performed.  We  are  shown  in  other  works  what 
needs  to  be  done  in  the  settlement  of  an  estate.  Mr.  Raff  not  only  gives  us  this,  but  also 
gives  full  directions  how  each  step  should  be  taken  in  the  settlement  of  the  property  of  a 
deceased  person.  It  also  contains  nearly  one  hundred  and  fifty  different  Forms  fox  the  use 
of  the  above-named  officers. 

From  Hoa.  fFm.  H,  Burke,  Probme  Judge  of  Stark  County^  Ohio, 

I  have  thoroughly  examined  *'  RafTs  Guide,"  and  am  constantly  in  the  habit  of  appeal- 
ing to  it  in  the  discharge  of  the  duties  pertaining  to  this  office.  I  have  also  at  all  times 
recommended  it  to  Executon  and  Administrators,  and  it  should  be  in  the  hands  of  every 
man  discharging  those  trusts.  The  book  gives  evidences  that  the  author  has  had  that 
practical  experience  so  requisite  in  framing  a  work  of  this  kind,  and  wanting  which,  authon 
arc  apt  to  mystify,  rather  than  assist,  those  who  appeal  to  it  for  aid. 
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RafPs  Road  Laws  of  Ohio. 

SECOND  EDITION,  1871. 

The  Law  relating  to  Roads  and  Highways  in  the  State  of  Ohio, 
showing  how  State,  County,  Township,  Free  Turnpike,  and 
other  Roads  and  Streets  and  Alleys  are  established,  opened,  al- 
tered, improved,  and  vacated  ;  with  the  duties  of  County,  Town- 
ship, Municipal,  and  Judicial  Officers,  Surveyors,  Viewers,  Jur- 
ors, and  others  in  relation  thereto  ;  and  numerous  Forms.  Also, 
a  brief  Consideration  of  Ways  existing  by  Grant,  Dedication,  and 
Prescription.     By  Georgb  W.  Raff. 

1  Vol.  12mo.    doth,  $1.75;    Sheep,  $2.00. 

Since  the  publication  of  the  former  edition  of  thii  work,  numerous  important  changes 
have  been  made  in  the  law  relating  to  public  highways  in  this  State.  Particularly  has  this 
been  the  case  with  reference  to  the  opening  and  repair  of  roads,  duties  of  supervisors,  con- 
struction and  improvement  of  roads  on  petition,  appropriation  of  private  property  for  streets 
and  alleys,  grading  of  streets  and  alleys,  special  incorporations  for  road  purposes,  etc. — in 
respect  to  all  which  new  acts  have  been  passed,  materially  altering  the  law  as  it  previously 
eiisted.  In  the  preparation  of  the  present  edition  these  variations  have  been  properly  con- 
sidered, aud  the  text  shows  the  uatut  of  the  law  on  the  ist  day  of  June,  1871.  In  addi- 
tion,  entirely  new  chapten  and  sections  upon  the  following  subjects  have  been  introduced  i 

Tree  Turnpikes  and  Plank  Roads  { 

Roads  to  Cemeteries ; 

Roads  to  Mines,  Quarries,  etc. 

Ways  by  Grant ; 

Ways  by  Dedication  j 

Ways  by  Prescription} 

Ways  of  Necessity ; 

Proceedings  to  Increase  or  Reduce  Width  of  Roads  j 

Improvement  of  Roads  on  Petition ; 

How  Improved  Roads  kept  in  Repair } 

Laying  out  and  Platting  of  Streets  and  Alleys  j 

Sidewalks  and  Sewers; 

Turnpikes  and  Plank  Roads  in  Cities  and  Villages,  etc.,  etc 

And  all  published  decisions  of  the  Supreme  Court  of  Ohio,  bearing  upon  these  and  other 
topics  treated  in  the  volume,  have  been  carefully  digested  and' noted. 

These  extensive  alterations  and  additions  have  made  it,  substantially,  a  new  work,  and 
have  greatly  added  to  its  value  as  a  compendium  of  Road  Law  for  the  use  and  convenience 
of  the  people  of  Ohio.  The  recognized  ability  of  the  author,  and  the  very  favorable  recep- 
tion of  the  former  edition  by  the  profession,  and  by  the  State,  County,  and  Township  offi- 
cers of  this  State,  b  a  guaranty  of  its  value,  and  commends  it  to  your  consideration.  lis 
liberal  distribution  among  Trustees,  Surveyors,  Supervisors,  and  others  would  be  productive 
of  much  public  good,  by  introducing  greater  precision  and  uniformity  of  action,  diminishing 
litigation  and  the  many  petty  annoyances  usually  connected  with  ruad  matters. 
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Cincinnati  Superior  Court  Reporter. 

Edited  by  Charles  P.  Taftand  B.  Storer,  Jr.,  of  Cincinnati  Bar. 


Subscription,  SB.OO  per  volume. 

The  publication  of  the  Decisions  of  this  Court  was  commenced  by 
Handy,  who  issued  one  volume  and  a  portion  of  a  second,  and  con- 
tinued by  Disney,  whose  second  volume  has  just  been  pub- 
lished. This,  however,  brings  the  reports  down  only  to  i860 — 
ten  years  ago.  The  need  of  a  more  contemporaneous  publica- 
tion of  the  Decisions  has  long  been  felt.  The  daily  newspaper 
reports  are  a  convenience,  but  they  do  not  supply  the  want,  as  it 
18  impossible  to  preserve  them  for  speedy  reference.  To  accomplish 
this  purpose,  it  has  been  decided  to  issue  a  new  series,  in  parts, 
under  the  name  of  the  "Cincinnati  Superior  Court  Reporter," 
commencing  with  the  October  Term^  1870,  continuing  them  rap- 
'  idly,  so  that  by  the  next  November  Term  it  is  expected  that  the 
Decisions  will  be  in  the  hands  of  the  profession  within  a  few  weeks 
of  the  time  they  are  delivered.  They  will  be  issued  in  parts,  each 
consisting  of  forty-eight  pages,  twelve  of  which,  with  an  extra  num- 
ber containing  Title  Page,  Table  of  Cases,  and  Index,  will  consti- 
tute a  volume  of  about  600  pages.  The  paging  will  be  continuous, 
without  any  sub-title  to  the  parts,  so  that  they  can  be  bound  up 
like  the  other  volumes  of  the  Reports  of  this  Court. 

It  is  anticipated  that  these  Decisions  will  prove  useful,  not  merely 
to  the  bar  of  this  city,  but  to  the  profession  throughout  this  State 
and  other  States  which  have  adopted  a  similar  code. 

The  Superior  Court  was  established  in  1854,  and  consists  of  three 
Judges,  who  sit  in  nisi  prim  separately,  and  together  in  ^^  General 
Term  "  as  a  Court  of  Error.  This  publication  will  embrace  the 
Decisions  at  General  Term,  and  those  rendered  at  Special  Term,  of 
sufficient  general  interest  or  importance,  not  carried  up  on  error. 
They  will  be  found  to  include  all  branches  of  mercantile  law,  im- 
portant insurance  cases,  etc.,  and  will  be  especially  valuable  for  de* 
cisions  on  Practice  under  the  Ohio  Code.  To  quote  the  Law  Re* 
view^  of  Boston,  "  The  Superior  Court  has  always  held  an  excep- 
tionably  high  place,"  and  it  is  believed  that  no  more  useful  series 
of  decisions  for  the  pc^cticing  lawyer,  in  commercial  law  and  prac- 
tice, is  offered  to  the  profession. 


LAW  OATAIiOeUB*  11 


Kentucky  Reports. 

Reports  of  Cases  at  Common  Law  and  in  Equity,  argued  and 
decided  in  the  Court  of  Appeals  of  the  Commonwealth  of  Ken- 
tucky, as  follows : 

■ 

Hughes,  1785  to  1 801,  I  vol.  $8  00 

Ky.  DecUions  (Sneed)y  1801  to  1805,  i  vol.  6  50 

Hardin,  1805  to  1808,  I  vol.  7  50 

Bibb,  1808  to  1 8 17,  4  vols.  24  00 

A.  K.  Marshall,  1817  to  1821,  3  vols,  in  2, 

Littell,  1822  to  1 824,  \  c,\     I     - 

"     Select  Cases,  1795101821,/  <»  ▼ois.  in  3, 

T.  B.  Monroe,  1824  to  1828,  7  vols,  in  3, 

J.  J.  Marshall,  1829  to  1832,  7  vols,  in  4, 

Dana,  1833  to  1840,  9  vols,  in  5, 

Ben  Monroe,  1840  to  1858,  V  18  vols.  108  00 

Metcalfe,  1859  to  1863,  4  vols.  2400 

Da  vail,  1864101866,  2  vols. 

The  Set^  63  Vols,  in  48. 

A$  will  be  teen  above^  we  Juve  reprinted  tke  three  earlier  volumes  •/  the  Kentuefy  Repertt^ 
Hugkesy  Sneed  and  Hardin,  They  have  been  earejullj  edited  by  Harvey  Myert^  Etq.y  and 
are  uniform  in  ttyle  and  time  with  the  later  volumes. 

The  Kentucky  Reports  enjoy  a  large  celebrity  as  acknowledged  authority  in  all  the 
Courts  of  the  Union,  both  Federal  and  State,  and  are  especially  valuable  for  the  many  pro- 
found and  able  Decisions  they  contain  upon  the  subject  of  conflicting  Land  Titles,  rendered 
by  some  of  the  most  enlightened  Jurists  that  have  ever  adorned  the  Bench.  In  eVery 
department  of  the  Law  these  Reports  will  be  found  interesting  and  useful,  and  practitioners 
will  find  their  libraries  incomplete  without  them. 


Monroe  and  Harlan's  Digest  of  Kentucky 

Reports. 

A  Digest  of  Cases  at  Common  Law  and  in  Equity,  decided  by 
the  Court  of  Appeals  of  Kentucky,  from  its  organization  in 
1792  to  the  close  of  the  Winter  Term  of  1852-3.  By  Ben. 
Monroe  and  James  Harlan. 

»  Vols.    8vo.        -        -        $12  00. 


Gofer's  Digest  of  Kentucky  Reports. 

A  Supplemental  Digest  of  the  Decisions  of  the  Court  of  Appeals 
of  Kentucky,  embracing  14th  Ben.  Monroe  to  2d  Duvall,  with 
an  Alphabetical  Table  of  the  Cases  decided  in  the  volumes 
digested.     By  Martin  H.  Cofer. 

1  Vol.  8vo.        ^        ^        $6  50. 
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Stanton's  Revised  Statutes  of  Kentucky. 

Approved  and  Adopted  by  the  General  Assembly,  1851  and  1852, 
and  in  force  from  July  i,  1852,  with  all  the  Amendments  sub- 
sequently enacted,  and  Notes  of  the  Decisions  of  the  Court  of 
Appeals  of   Kentucky.     By   Hon.   Richard    H.   Stanton. 

jf  new  idiiion^  containing  notes  designating  the  sections  repealed  to 
1865,  with  references  to  Myers*  Supplement  for  the  laws  supplying  the 
repealed  sections. 

2  VoU.     BoytU  8vo.        -        -        $12  00. 

This  Tftluable  work,  prepared  with  great  accuracy  and  labor,  bj  the  Hon.  R.  H.  Stanton, 
of  Mayiville,  Kentucky,  contains  the  Revised  Statutes  of  Kentucky,  as  originally  adopted 
18  51-18  51,  with  all  the  amendments  thereto,  and  General  Laws  of  the  State,  enacted 
since  and  up  to  the  present  time,  thus  embodying  the  whole  Statutory  system  now  in  force 
in  the  State.  In  addidon  to  the  very  great  conventence  of  having  all  the  Statutory  Law 
condensed  into  a  single  work,  well  arranged,  the  text  of  these  volumes  is  illustrated  and 
enriched  by  full  and  copious  notes  of  the  Decisions  of  the  Court  of  Appeals  of  Kentucky, 
settling  the  construction  of  such  provisions  u  may  heretofore  have  been  of  doubtful  or 
uncertain  meaning.  Those  engaged  in  the  administration  of  the  law  in  Kentucky,  will  be 
saved  much  labor  of  research  by  thus  having,  in  a  small  compass  and  condensed  form,  the 
whole  practical  working  of  the  Statutory  System  of  the  State.  In  truth,  the  work  will 
be  found  of  great  value  to  all  classes  of  persons. 

Myers'  Supplement  to  Revised  Statutes  of 

Kentucky. 

The  General  Laws  of  Kentucky,  enacted  by  the  Legislature  since 
the  publication  of  Stanton's  edition  of  the  Revised  Statutes, 
with  Notes  of  Decisions  of  the  Court  of  Appeals,  Arranged 
under  appropriate'  titles,  and  thoroughly  indexed.  1859- 1865. 
By  Harvey  Myers. 

1  Vol    8vo.        ^        ^        $6  50. 

This  volume  embraces  all  the  General  Laws  enacted  by  the  Legislature  since  iSs^t  *^^ 
up  to  the  present  time,  including  those  of  the  Winter  session,  i865«66,  and  with  Stanton^s 
edition  of  the  Revised  Statutes,  embraces  all  the  General  Laws  now  in  force  in  Kentucky. 

These  laws  are  arranged  under  appropriate  titles.  Notes  of  the  Decisions  of  the  Court 
of  Appeals,  construing  the  Statute  Laws  of  the  Sute,  are  added,  and  the  book  thoroughly 
indexed.  The  volume  contains  all  the  Amendments  to  the  Codes  of  Practice  not  embraced 
in  Stanton's  edition  of  the  Code. 

The  important  changes  in  the  Revised  Statutes,  and  additions  to  the  Sutute  Laws  of  the 
Sute,  especially  those  of  the  last  session  of  the  Legislature  in  reference  to  the  colored 
population,  render  this  book  desirable  to  every  lawyer  and  officer  connected  with  the 
administration  of  justice  throughout  the  State. 
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Myers*   Kentucky  Codes  of  Practice. 

Codes  of  Practice  in  Civil  and  Criminal  Cases  for  the  State  of 
Kentucky,  containing  all  the  Amendments  adopted  since  the 
publication  of  the  Codes,  with  Notes  of  the  Decisions  of  the 
Court  of  Appeals  of  Kentucky  on  their  Construction.  By 
Harvey  Myers. 

1  Vol.    8vo.        -        -        ^7  50. 

That  edition  embraces : 

I.  All  the  Amendments  to  the  Code  made  by  the  Legislature  up  to  the  present  time. 

a.  Notes  of  the  Decisions  of  the  Court  of  Appeals  of  Kentucky  construing  the  Code 

3*  Notes  of  Decisions  of  the  Supreme  Court  of  Ohio,  and  of  the  Supreme  Court  and 
Court  of  Appeals  of  New  York,  and  of  the  Superior  Court  of  New  York  City,  construing 
the  Code. 

4.  Forms  for  judicial  proceedings  under  the  Code. 

No  pains  have  been  spared  to  make  this  edition  of  the  Code  convenient  acd  acceptable 
to  the  profession.  On  all  secdons  which  are  literally  or  in  substance  the  ume  as  the  Ohio 
and  New  York  Codes,  notes  of  the  Decisions  of  the  Courts  of  those  States  construing 
those  sections  hare  been  added.  Thnne  of  the  New  York  Courts  are  numerous,  and  it  is 
believed  will  be  found  of  much  value  to  the  practitioner. 

Stanton's  Treatise  for  Justices  in  Kentucky. 

A  Treatise  on  the  Law  relative  to  the  Powers  and  Duties  of 
Justices  of  the  Peace  and  Constables,  in  the  State  of  Kentucky, 
with  FormSy  etc.  Second  edition,  thoroughly  revised,  to  con- 
form to  the  Statutes  now  in  force.  By  Hon.  Richard  H. 
Stanton. 

1  Vol.    8vo.        -        -        $5  00» 

This  new  work,  which  has  been  prepared  with  unusual  diligence  and  care  by  the  author, 
is  intended  to  be  a  complete  and  perfect  guide  to  Justices  of  the  Peace  and  Consubles  in 
the  discharge  of  their  respective  duties  under  the  laws  of  the  State.  Its  arrangement  is 
inch  that,  while  it  presents  to  the  officer  a  full  view  of  the  law  which  he  may  be  called 
upon  to  enforce,  whether  civil  or  criminal,  it  affords  him  such  complete  and  accurate 
instructions  as  to  the  practical,  manner  of  discharging  hu  duties  in  each  particular  case,  that 
it  will  be  almost  impossible  for  the  leut  informed  among  them  to  go  astray. 

Every  necessary  form  which  a  Justice  of  the  Peace  or  other  officer  may  require  in  the 
course  of  his  official  duties,  will  be  found  in  its  appropriate  place  in  the  worlc ,  and  the 
histrucdons  are  so  full,  perspicuous  and  clear,  that  it  will  be  found  an  invaluable  official 
companion  to  those  for  whom  the  treatise  is  intended,  and  a  highly  useful  work  to  the 
legal  profession,  and  all  othen  having  business  with  those  officers.  The  author  has  spared 
no  labor  to  make  it  just  such  a  work  as  is  now  most  needed  by  the  class  of  officers  whose 
duties  are  so  fully  and  clearly  explained,  and  his  well  known  accuracy  and  success  will  com- 
mend it  to  the  hearty  patronage  of  all  persons  in  Kentucky  concerned  in  the  a4n)inistntioB 
of  theUw. 
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Stanton's  Manual  for  Executors,  etc.,  in 

Kentucky. 

A  Practical  Manual  for  the  use  of  Executors,  Administrators, 
Guardians  and  Trustees  in  Kentucky,  with  the  Law  in  regard  to 
Wills  and  the  Probate  thereof,  and  Forms  for  the  use  of  these 
Officers.     By  Hon.  Richard  H.  Stanton. 

1  Vol.    12mo.        '        ^        $1  75. 

Thia  work  aflfbrdi  a  conrenient  and  practical  guide  for  the  use  of  those  intrusted,  with 
the  adminiitration  of  ettatei  or  the  guardianship  of  minors  in  the  State  of  Kentucky. 
Such  persons  will  find  in  ita  pages  every  form  that  they  may  be  required  at  any  time  to  use, 
and  by  fiuthfuUy  following  the  instructions  given,  they  will  be  enabled  to  perform  every 
duty  required  of  them  with  ease  and  accuracy. 

Stanton's  Treatise  for  SherifFs  in  Kentucky. 

SECOND    EDITION,  1871. 

A  Practical  Treatise  for  the  use  of  SheriflFs,  Jailers,  and  Coroners 
in  the  State  of  Kentucky,  with  Forms,  etc.  Second  Edition. 
By  Hon.  Richard  H.  Stanton. 

1  Vol.  8vo.       -       •       •       $2UiO. 

Thit  Treatite  it  dettgned  u  a  convenient  practical  guide  for  .the  Sheriff,  Coronen,  and 
Jailers  of  Kentucky,  in  the  performance  of  such  duties  as  are  devolved  opon  them  by  the 
laws  of  the  State.  It  furnishes  them,  in  a  plain  and  familiar  manner,  a  compilation  of  the 
laws  they  may  be  required  to  execute,  the  general  rules  they  muse  observe  in  their  enforce- 
ment, and  the  necessary  forms ;  and  is  submitted  to  them  with  the  hope  that  it  may  prove 
a  useful  aid  to  them  in  the  discharge  of  their  various  duties. 

Gwynne  on  SherifFs  and  Coroners. 

A  Practical  Treatise  on  the  Law  of  Sheriff  and  Coroner,  with 
Forms  and  References  to  the  Statutes  of  Ohio,  Indiana  and 
Kentucky.     By  A.  E.  Gwynne. 

1  Vol.  8vo,        ^        ^        $3  00. 

This  is  a  work  of  great  importance,  not  only  to  the  officers  for  whose  use  it  was  pre- 
pared, but  also  members  of  the  bar,  to  suitors,  and  to  purchasers  at  judicial  sales.  It  uma 
to  present  a  brief  exposition  of  the  principles  of  law,  and  the  rules  of  action  which  should 
guide  the  Sheriff,  or  the  Coroner  when  acting  as  Sherifif,  in  the  performance  of  his  duties. 
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Davis*  Digest  of  Indiana  Reports. 

A  Digest  of  the  Decisions  of  the  Supreme  Court  of  the  State  of 
Indiana,  comprising  the  cases  reported  in  the  eight  volumes  of 
Blackford,  and  the  first  sixteen  volumes  of  Indiana  Reports, 
together  with  the  Revised  Statutes  of  the  State,  as  embodied  in 

'  the  edition  of  Gavin  and  Hord.  By  Edwin  A.  Davis,  LL.  B. 
Second  edition. 

1  VoL  Svo.       ^       ^       $5  00. 

The  following  notices  of  the  work  tbow  its  value  to  the  legal  profession,  and  the  abilitf 
and  labor  exhibited  in  its  preparation  t 

From  Hon,  Martin  M,  May^ 

I  have  examined  with  tome  care  the  new  Digest  of  Decisions  of  the  Sapreme  Conrt  of 
this  State,  in  one  convenient  volume,  edited  by  Bdwin  A.  Davis,  LL.  B.,  and  I  assure  you 
that  it  is  but  faint  commendation  of  the  labors  of  the  author  to  say  that  he  has  been 
eminently  successful  in  laying  the  legal  profession  under  obligations  for  a  Digest  as  rare  in 
its  plan  and  execution  u  it  b  useful  to  the  profession* 

They  especially  may  congratulate  themselves  that  twenty-four  volumes  of  our  Supreme 
Court  Reports  have  been  so  admirably  epitomized  to  a  volume  of  ordinary  size.  This  is 
no  Mkridgmtm  of  the  Reports,  but  a  genuine  Digest  of  them,  and  while  the  legal  acumen  to 
analyse  and  extract  the  pith  of  a  decision  is  common,  the  ability  to  digest  is  a  much  rarer 
capacity— the  former  requiring  only  mechanical  skill,  the  latter  a  high  measure  of  mental 
discipline  and  a  familiarity  with  the  logic  of  the  law.  When  these  respective  qualifications 
for  the  task  are  considered,  the  profession  will  accord  to  Mr.  Davis  not  only  qualifications 
for  the  task,  but  the  merit  of  having  prepared  the  best  Digest  that  hu  yet  appeared  in  the 
West.  Its  systematic  arrangement,  its  comprehensiveness,  its  accuracy  in  references— 
which  I  have  fully  tested— enables  me  to  commend  it  freely  to  the  profession. 

From  Hon,  David  AieDonaid* 

The  legal  profession  In  Indiana  will  hail  the  above  mentioned  work  as  a  desideratum 
which  hu  long  been  wished  for. 

It  is  no  small  commendation  of  the  work  under  review  that  it  is  a  Digest  not  only  of 
all  our  Supreme  Court  Decisions  which  have  been  published,  but  also  of  all  Indiana 
Statutes  now  in  force.  This  feature  of  the  Digest  will  save  the  practicing  lawyer  much 
trouble  and  labor  in  hunting  up  Statutes,  and  will  enable  him,  by  the  aid  of  the  Digest,  to 
feel  sure  that  he  does  not  overlook  any  Statute  bearing  on  the  subject  of  his  inquiry. 

I  heartily  recommend  the  work  to  the  patronage  of  all  lawyers,  and  especially  those  who 
practice  in  the  Sute  of  Indiana. 

Davis'   Digest   of  Indiana  Reports. 

Vol.  2. 

A  Supplement  to  the  above,  containing  the  Decisions  of  the 
Supreme  Court  contained  in  Indiana  Reports,  vols.  17-30  inclu- 
sive, viz.:  Harrison,  vol.  17;  Kerr,  vols.  18-22;  Harrison, 
vols.  23-29 ;  Black,  vol.  30.  With  references  to  all  the  Laws 
passed  by  the  Legislature  of  Indiana  since  1863.  By  Edwin 
A.  Davis,  LL.  B. 

1  VoL  Svo.        ^        ^       $6  00. 
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Bickneirs  Indiana  Civil  Practice. 

SECOND  EDITION,  1871. 

The  Practice  of  the  Supreme  and  Circuit  Courts  of  the  State  of 
Indiana  in  Civil  Cases.  By  George  A.  Bicknell,  LL.  D., 
Judge  of  the  Second  Judicial  Circuit  and  Professor  of  Law  in 
the  State  University. 

I  VoL  8vo.  ,  ^  $e  00. 

lo  thii  Book  of  Practice,  the  aathor  takes  a  ▼iew  of  this  Jaritdiction  of  the  courts  in 
citU  causes,  and  of  the  Judges,  Clerks,  Sherifll,  and  Attorneys,  so  far  as  thetr  duties  in 
civil  causes  are  concerned  ;  he  afterward  states  the  proceedings  in  the  management  of 
civil  causes  in  general  from  beginning  to  end,  including  the  practice  in  causes  appealed  to 
the  Supreme  Court,  and  in  causes  appealed  to  the  Circuit  Court,  ffom  all  inferior  tribunals  j 
and  finally,  the  practice  in  particular  cases,  and  in  special  and  summary  proceedings,  is 
stated ;  and  it  has  been  the  design  of  the  author,  throughout,  to  show  not  only  what  the 
law  is  and  what  ought  to  be  done,  but  also  how  to  do  it  and  when  to  do  it. 

In  this  aeeond  edition  the  ioork  has  been  carefully  revised  and  much  eti- 

largedf  the  rules  upon  joinder  of  parties  and  joinder  oj  causes  of  acHon  have  been 

siatedf  by  special  request^  and  the  unrrk  has  been  made  to  eonfortn  to  the  new  rules 

of  the  Supreme  Court  and  to  the  Legislative  aad  Judicial  changes  since  the  date  of 

the  first  edition. 

From  Hon.  Samuel  B,  Perkins. 
1  am  pleased  with  your  work,  and  have  commenced  citing  it  in  my  oj>lnions.     It  is  a 
▼ast  improvement  upon  the  crude  and  hasty  experiment  made  by  me. 

From  Hon,  Ltuian  Barbour, 
I  have  been  examining  your  Practice,  and  find  it  to  be  a  valuable  work  j  the  result  of  a 
great  deal  of  study  and  labor  and  accurate  judgment. 

Fr9m  Hou,  David  McDonald, 
Among  the  many  works  which  have  lately  appeared  on  the  practice  under  **  Codes,**  I 
have  met  with  none  that  seems  to  be  more  happily  conceived  and  ably  executed.     It  will 
be  a  great  help  to  the  Indiana  Lawyers,  and  will  contribute  to  your  reputation  (alxeady 
high)  as  a  man  learned  in  an  honorable  profession. 

BicknelPs  Indiana  Criminal  Practice. 

SECOND  EDITION,  1871. 

The  Practice  of  the  Superior  Court  of  the  State  of  Indiana  in 
Criminal  Cases.     By  George  A.  Bicknell,  LL.  D. 

1  VoL  Hvo.  ^  ^  $6  00. 

In  this  book  the  nature  of  crime  and  punishment  and  criminal  responsibility,  the  extent 
and  essentials  of  criminal  jurisdiction,  and  the  manner  in  which  prosecutions  are  com- 
menced, by  indictment  and  information,  are  particularly  set  forth ;  all  the  proceedings,  gen- 
eral and  special,  in  Ciiminal  Cases,  are  fully  stated,  including  the  practice  in  appeals  to  the 
Supreme  Court,  and  the  principal  felonies  and  misdemeanors  known  to  the  law  of  Indiana, 
are  separately  considered,  and  forms  of  indictment  are  given  for  each,  and  other  necessary 
forms  are  given  in  the  course  o(  the  work. 

This  edition  has  been  corrected  so  as  to  conform  to  the  new  rules  of  tfie  Su- 
preme Court  and  to  recent  Legislation  and  Judicial  decision,  and  has  been  en- 
larged  by  the  addition  of  the  forms  of  proceeding  in  cases  of  misdemeanor  not 
considered  in  the  first  edition. 
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McDonald's   Treatise   for  Justices,  etc.,  in 

Indiana. 

A  Treatise  on  the  Law  Relative  to  the  Powers  and  Duties  of  Jus- 
tices of  the  Peace  and  Constables  in  the  State  of  Indiana,  with 
Practical  Forms  and  Essays  on  various  Titles  of  the  Common 
Law.  By  Hon.  David  McDonald.  Revised  to  conform  to 
the  Statutes  in  force  January  i,  1863,  by  Edwin  A.  Davis,  LL. 
B.,  author  of  the  Indiana  Digest, 

1  Vol.   8vo.        "        '        $6  00. 

All  citsset  of  officers  at  law  will  find  this  work  a  convenleot,  complete  and  accurate 
guide  in  the  performance  of  their  various  official  duties ;  to  the  profession  generally  it  will 
prove. a  Taluable  aid ;  and  to  business  men  it  b  a  copious  fountain  of  important  and  useful 
information. 

It  embraces  everything  relating  to  trials  before  Justices,  with  the  Law  of  Evidence, 
Contracts,  Partnerships,  Liens,  Promissory  Notes,  and  other  subjects  interesting  to  every 
business  man. 

The  woric  has  been  carefully  and  thoroughly  revised  to  conform  to  the  Statutes  now  in 
force,  with  references  to  the  new  revised  edition  of  the  Statutes  compiled  by  Messrs.  Gavin 
and  Hord. 

**  In  our  opinion,  its  general  use  by  Justices  of  the  Peace  will  tend  materially  to  dimin- 
ish litigation,  obviate  the  frequency  of  appeals  to  higher  courts,  and  further  the  juster  ad- 
ministration of  the  judicial  powers  vested  in  those  officers.** 

SOLOMON  CLAYPOOL,  WALTER  MARSH, 

A.  A.  HAMMOND,  J.  W.  GORDON. 

"The  Work  will  be  especially  valuable  to  those  for  whom  it  was  particularly  designed ; 
and,  besides,  there  are  subjects  relating  to  the  general  practice  treated  of,  which  will  alsD 
render  it  highly  valuable  to  the  profession  generally,  to  whom  I  cheerfully  recommend  it.** 

S.  B.  GOOK.INS,  Judge  Sufrtme  Caurt, 

RafF's  Manual  of  Pension,  Bounty  &  Pay. 

A  Manual  of  Pensions,  Bounty  and  Pay  [1789-1863];  contain- 
ing the  Laws,  Forms  and  Regulations  relating  to  Pensions, 
Bounty  Land,  Bounty  Money,  Pay,  Claims  for  Horses,  and 
other  Property  destroyed,  etc.,  etc.;  with  Notes  of  Official  De- 
cisions, and  Opinions  of  the  Attorneys  General,  with  reference 
to  the  subjects  named.     By  George  W.  Raff. 

1  Vol    I2mo.        ^       ^        $2  00. 

Opinion  of  Hon.  Jot,  H.  Barrett^  Commiwoner  of  Pensiont. 
It  it  eminently  due  to  the  ability  and  fidelity  with  which  this  Manual  hu  been  pre> 
pared,  that  I  should  express  the  great  satisfaction  which  I  have  found  in  its  perusal,  and  my 
sense  of  its  very  great  value.  In  truth,  I  know  of  no  other  work  that  so  nearly  ap« 
proaches  my  ideal  of  a  convenient  and  reliable  work  on  Pensions  and  the  related  topics} 
and  it  has  my  cordial  commendation. 
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Swan  &  Plumb's    Treatise    for  Justices   in 

Kansas. 

A  Treatise  on  the  Law  relating  to  Powers  and  Duties  of  Justices 
of  the  Peace  and  Constables  in  the  State  of  Kansas ;  with  Prac- 
tical Forms,  etc.,  being  the  Ninth  Edition  of  Hon.  J.  R.  Swan's 
Treatise  for  Justices  in  Ohio.  Enlarged  and  revised  to  con- 
form to  the  Kansas  Statutes  in  force,  1871.  By  P.  B.  Plumb, 
of  the  Kansas  Bar. 

1  Vol.    Svo.       -       -       •       $6.00. 

This  stindard  work  of  the  Hon.  J.  R.  Swan  has  obtained  a  favorable  and  wide  reputa- 
tion, both  in  Ohio  and  Kansas.  It  has  been  thoroughly  tested,  and  has  held  its  deservedly 
high  rank,  through  its  constantly  revised  editions,  for  nearly  thirty  years. 

The  laws  of  Kansas  and  Ohio  being  so  nearly  alike,  this  work  has  received  a  liberal  pat- 
ronage from  the  members  of  the  Bar  and  the  Justices  of  Kansas.  The  Publishers  believe 
that  this  new  edition,  prepared  especially  for  Kansas,  from  the  ninth  Ohio  ediri  >n,  just 
Usued,  will  still  more  fully  meet  the  wants  aod  secure  the  approbation  of  those  for  whose  use 
it  is  intended. 

The  text  of  the  previous  edition  has  been  greatly  enlarged,  some  chapters  entirely  re- 
written, and  the  whole  work  thoroughly  revised,  so  as  to  conform  to  the  laws  now  in  force 
in  Kansas.  Such  of  the  reported  Decisions  of  the  Supreme  Court,  contained  in  the  five 
volumes  of  the  Kansas  State  Reports  as  modify  the  text  of  the  previous  edition,  have  alio 
been  carefuHy  noted. 

The  Editor  hu  been  careful  to  make  the  work  complete  and  invaluable  to  the  Kansas 
Justice,  at  well  to  the  Legal  Profession  generally. 

RafF's  War  Claimant's  Guide. 

A  Manual  of  Laws,  Regulations,  Instructions,  Forms  and  Official 
Decisions,  relating  to  Pensions,  Bounty,  Pay,  Prize  Money, 
Salvage,  Applications  for  Artificial  Limbs,  Compensation  for 
Horses,  Cars,  Steamboats,  Clothing,  Slaves,  and  other  Property 
Lost  or  Destroyed,  Commutation  of  Rations,  Travel,  etc.,  and 
the  Prosecution  of  all  Claims  against  the  Government,  growing 
out  of  the  War  of  1861-65.  By  George  W.  Raff,  Author 
of  "Pension  Manual,*'  ''Executor's  Guide,"  etc. 

1  Vol.    Svo.        '        "        $4  00. 

This  work  is  devoted  exelushvely  u  claims  growing  out  of  the  late  rebellion^  and  contains 
full  and  complete  instructions  for  obtaining  the  allowance  and  payment  of  such  claims,  with 
all  laws  in  force  applicable  to  the  same.  The  very  latest  official  regulations  and  forms  have 
been  obtained,  and  the  aim  of  the  author  has  been  to  make  this  the  most  accurate,  reliable 
and  thorough  work  of  the  kind  extant. 

A  very  valuable  feature  of  the  work  is  a  Digest  of  Official  Decisions,  covering  abou 
100  pages,  comprising  many  recent  opinions  which  have  never  been  made  public. 
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Holcombe's  Equity  Jurisprudence. 

An  Introduction  to  Equity  Jurisprudence,  on  the  basis  of  Story's  - 
Commentaries,  with  notes  and  references  to  English  and  Ameri- 
can cases.     Adapted  to  the  use  of   Students.     By  James  P. 

HOLCOMBE. 

1   Vol.  8vo.        ^        '        93  00. 

The  text  of  this  work  is  substantially  an  abridgment  of  Judge  Story's  Commentaries  on 
Equity  Jurisprudence.  The  same  general  plan  and  arrangement  has  been  pursued,  and  the 
elementary  principles,  which  are  supposed  to  possess  the  most  practical  value,  selected  and 
presented,  with  appropriate  illustrations,  in  a  greatly  condensed  form. 

Barton's  Suit  in  Equity. 

History  of  a  Suit  in  Equity,  from  its  commencement  to  its  final 
termination.  By  Charles  Barton,  of  Middle  Temple,  Re- 
vised and  enlarged,  with  Forms  of  Bills,  Answers,  Pleas, 
Demurrers,  and  Decrees.  By  James  P.  Holcomce.  With  an 
Appendix  containing  the  Rules  of  Practice  for  the  Courts  of 
Equity  of  the  United  States,  revised  to  1870,  and  the  Ordinances 
of  Lord  Bacon. 

1  Vol.  8vo.       ^       ..        $2  50. 

<*  This  is  a  remarkably  perspicuous  and  satisfactory  outline  of  the  practice,  in  which  are 
explained,  analytically  and  scientifically,  the  various  forms  of  bills,  answers,  demurrers 
pleas,  and  other  proceedings,  from  the  institution  to  the  completion  of  a  suit  in  chancery. 
It  is  preceded  by  an  historical  essay  on  the  jurisdiction  and  objects  of  chancery,  the  whole 
of  which  is  a  clear  and  beautiful  coup  d'ceil^  admirably  adapted  u  an  introduction  to  the 
study  of  practice  and  pleadings  in  this  court.  It  appeared  in  1799,  *^^  continues  to  main- 
tain its  high  rank  amidst  the  numerous  works  of  lsitt.*'^Hoffman*s  Course  of  Legal  Study, 

McLean's    Circuit    Court    Reports. 

Reports  of  Cases  argued  and  decided  in  the  Circuit  Court  of  the 
United  States,  for  the  Seventh  District,  from  1829  to  1855.  By 
Hon.  John  McLean,  Circuit  Judge. 

6  Vols.   8vo.        -        -        $39  00. 

These  volumes  embrace  the  decisions  of  Mr.  Justice  McLean,  on  the  Circuit,  from  1829 
to  1855,  together  with  the  Rules  of  Chancery  Practice,  adopted  by  the  Supreme  Court, 
and  a  very  able  Charge  delivered  by  him  to  the  Grand  Jury,  in  December,  1838,  on  the 
subject  of  Miliury  Operations  against  Canada,  and  a  few  Decisions  by  the  District  Judges. 

Constitution  of  the  United  States,  etc. 

The  Declaration  of  Independence,  July  4,  1776;  the  Articles  of 
Confederation,  July  9,  1778;  the  Constitution  of  the  United 
States,  September  17,  1787;  Amendments  to  the  Constitution, 
and  Index ;  and  Washington's  Farewell  Address,  September  7, 
1796. 

Svo*    60  pp*        -      •       25c. 
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Matthews  on  Partnership* 

A  Summaiy  of  the  Law  of  Partnership.     For  the  use  of  Business 
Men.     By  Stanley  Matthews,  of  the  Cincinnati  Bar. 

1  Vol.    12mo,    Cioth,$l  25,   Law  Sheep,  $1  50. 

This  outline  of  the  Law  of  Partnenhip  has  been  sketched  for  the  use  of  the  business 
community.  It  aims  to  give  nothing  more  than  a  general  view  of  the  principles'  on  which 
it  is  based,  and  the  rules  for  their  application.  It  is  not  designed  to  supersede  the  necessity 
of  professional  advice.  On  the  contrary,  its  chief  value,  it  is  thought,  will  consist  in  point- 
ing out  the  occasions  when  such  assistance  is  needed,  and  in  enhancing  the  appreciation  of 
it,  when  rendered. 

**  We  have  examined  Judge  Matthews*  *  Summary  of  the  Law  of  Partnership,*  and  are 
satisfied  it  is  a  carefully  compiled  and  thorough  treatise  on  the  subject.  The  principles  are 
dearly  yet  concisely  stated,  in  language  almost  ftultless,  and  the  whole  spirit  of  the  work 
assures  us  its  author  hu  eonscientiously  discharged  his  duty.  It  is  an  unpretending  vol- 
vme  in  size,  but  it  is  no  leu  valuable  to  business  men,  as  well  as  the  practicing  lawyer. 

B.  STORER, 
GEORGE  HOADLY, 
yudget  Superior  Court^  Otninmui,^ 


Curwen's  Abstracts  of  Title. 

A  Manual  of  Abstracts  of  Title  to  Real  Property ;  containing 
Practical  Directions  for  the  Examination  of  Titles  to  Real 
Property ;  Searching  Records  of  Deeds,  Wills,  Judgments,  De- 
crees, Mortgages,  Liens;  and  the  Doctrine  of  Equity  with 
respect  to  Vendors'  Liens,  Separate  Estates  of  Married  Women, 
Notice  of  Trusts,  etc.  Illustrated  by  reference  to  the  Statutes 
of  Pennsylvania,  Ohio,  Kentucky,  Indiana,  Illinois,  Iowa  and 
Kansas.     By  M.  £.  Curwen,  of  the  Cincinnati  Bar, 

1  vol.    12mo.    Cloth,  $1  50;   Law  Sheep,  $1  75. 

This  work,  believed  to  be  the  only  one  in  the  United  Sutet,  upon  the  subject,  is  de- 
signed to  give  plain,  practical  directions  for  the  examination  of  records  relating  to  the  title 
to  lands  in  the  States  of  PeflAsyWania,  Ohio,  Kentucky,  Indiana,  Illinois,  Iowa  and  Kan- 
sas. The  Statutory  requirements  of  these  States,  in  reference  to  contracts  concerning  lands, 
deeds,  wills,  leases,  mortgages,  liens,  judicial  sales,  and  the  like,  are  fully  stated,  and  the 
authorities  referred  to.  The  subject  of  oil  lands  and  leases  is  considered,  and  the  usual 
form  of  oil  leases  given. 

Without  going  into  the  abstruse  learning  of  the  law  of  real  property,  the  work  sutes, 
sharply,  and  definitely  the  points  of  law  to  which  the  attention  of  men  of  property,  real 
estate  dealers,  auctioneers,  and  searchers  of  titles  should  be  directed ;  the  requisites  of  a 
binding  contract  of  sale  of  land ;  the  rules  of  computing  the  area  of  land ;  the  requisites  of 
deeds,  leases,  wills,  and  judicial  titles ;  the  liens  which  attach  to  lands  \  the  provisions  of 
the  sump  act,  and  the  usual  forms  of  deeds  and  mortgages. 
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The  Bible  in  the  Public  Schools. 

Records,  Arguments,  Opinions  and  Decision  in  the  Case 

of  John  D.  Minor  et  als.  v.  The  Board  of  Education 

of  the  City  of  Cincinnati,  et  als.,  in  the  Superior  Court 

of  Cincinnati. 

1  Vol.  8vo.  (Moth,  $2  00.    On  Tinted  Paper,  Cloth,  GiU  Top, 

$2  50. 

Arguments  of  Ramsey,  Sage  and  King,  in  favor  of  the 

use  of  the  Bible, 

8vo.  Paper,      -       -      50e* 

Arguments  of  Stallo,   Hoadly  &  Matthews,  against' the 
use  of  the  Bible, 

Svo.  Paper,      •       -       50e. 

This  litigation  began  in  ^n  application  on  behalf  of  certain  cit'zens  to  rettrain,  by  an 
Injunction,  the  enforcement  of  the  order  of  the  Board  of  Education,  forbidding  the  ute  of 
ivligiona  books,  including  the  Bible,  in  the  common  schools  of  Cincinnati. 

This  application  was  exhaustively  and  ably  argued  for  several  days  jbefbre  the  full 
Bench  of  the  Superior  Court  of  Cincinnati.  There  was  no  dispute  u  to  facts,  but  only  as 
to  principles.  The  speeches  of  all  the  counsel  in  the  case,  have  been  carefully  reported  and 
revised,  and  are  now  published,  together  with  the  opinions  and  decision  of  the  majority  of 
the  Court,  granting  the  injunction  as  prayed,  and  the  dissenting  opinion  of  one  of  the 
judges.  They  furnish  a  store-house  of  argument  and  illustration,  for  all  who  are  intrested 
in  the  question  of  religious  training  in  the  schools. 

As  it  is  scarcely  doubtful  that  the  ultimate  decision  of  the  case  must  be  given  by  public 
opinion,  the  book  becomes  extremely  valuable,  since  it  furnishes  a  full  and  able  statement 
of  both  sides  of  the  question. 

The  questions  at  issue,  and  which  now  invite  public  discussion,  are  not  of  local  or  teoi« 
porary  interest.  They  enter  into  that  larger  religious  controversy,  involving  the  whole  sub- 
ject of  the  true  relations  of  the  civil  and  religious  stategpthe  secular  society  and  the 
church — ^which  in  diflferent  forms,  but  the  same  in  substance,  agitates  and  divides  opinion 
on  the  two  continents  in  which  modern  civilisation  is  most  advanced  and  developed. 

This  volume,  it  is  not,  therefore,  too  much  to  expect,  aside  from  the  intrinsic  merits  of 
its  contents,  as  a  contribution  to  that  discussion,  will  be  of  historical  interest,  as  marking 
the  event  which  subjects  it  to  the  standard  and  criticism  of  judicial  rules  of  decision. 
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Fisher's  Patent  Cases. 

Reports  of  Cases  arising  upon  Letters  Patent  for  Inventions 
determined  in  the  Circuit  Courts  of  the  United  States.  By 
Hon.  Samuel  S.  Fisher,  late  Commissioner  of  Patents.  (Sec- 
ond edition  lOO  copies.) 

Vol.  I,  8vo.  pp.  via,  700,  .  .  •  $25  00 
Vol.  H,  8vo.  pp.  ix,  723.  -  -  ^  25  00 
Vol.  Ill,  8vo.  pp.  vttif  701,  -       -         25  00 

The  principal  sources  from  which  thete  reports  have  been  derived  have  been  the  mans- 
Kripti  furnished  by  the  judges  themselves ;  certified  copies  of  opinions  from  the  originals 
en  file  in  the  various  clerks*  ofiices ;  pamphlet  opinions  revised  by  the  judges  and  furnished 
by  reliable  counsel;  and  publication  in  law  magazines  and  other  accredited  legal  journals. 

The  great  difficulty  of  reporting  a  patent  case  intelligibly,  in  the  absence  of  drawings 
or  models  without  prolixity  of  statement,  and  the  circumsUnce  that  a  recital  of  facts 
amply  sufficient  to  enable  the  practitioner  to  comprehend  the  case  is  embodied  in  nearly 
every  opinion,  has  led  the  reporter  to  omit  the  argument  of  counsel  entirely,  and  to  limit 
himself  to  such  brief  statement  as  seemed  to  be  needed  for  a  full  understanding  of  the 
language  of  the  Court. 

Each  volume  contains  s  Table  of  Cases  and  a  copious  Index. 

Fisher's  Patent  Reports. 

A  Collection  of  Reports  of  Cases  arising  under  Letters  Patent 
for  Inventions  decided  in  the  Supreme  and  Circuit  Courts  of 
the  United  States,  from  1850  to  the  present  time.  By  William 
H.  Fisher^  Law  Partner  of  Hon.  S.  S.  Fisher,  late  Commis- 
sioner of  Patents. 

The  intention  in  this  publication  is  to  collect  into  two  or  more  volumes  all  the  cases 
relating  to  Patents  embraced  in  the  now  numerous  volumes  of  the  Reports  of  the  Supreme 
and  Circuit  Courts  of  the  United  States  since  1850,  for  the  more  convenient  reference  of 
those  members  of  the  profiwion  who  are  especially  interested  in  this  branch  of  the  law. 

The  aim  of  the  editor  will  be  to  secure  a  clear  and  perfect  understanding  of  the  points 
of  law  decided  in  each  case.  For  this  purpose  the  statement  of  each  case  will  be  entirely 
rewritten,  so  as  to  set  forth  more  fully  and  accurately  than  is  usually  done  the  claims  and 
counter-claims  in  the  subject  matter  of  the  invention  in  litigation,  accompanied  by  a 
careful  abstract  of  decisions  rendered  on  the  various  points  of  law  involved. 

Each  volume  will  have  minute  and  complete  Index  and  Table  of  Cases. 

ji  limited  edition  wiU  be  published,  in  style  similar  to  FisuKft*s  Patent  Casis.     Pucs 

$15.00   r£ft  VOLUMS. 
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Cox's  American  Trade-Mark  Cases. 

A  Collection  of  all  the  American  Cases,  adjudicated  prior  to  the 
year  1871,  affecting  the  law  of  Trade-Marks,  with  references, 
and  an  appendix  containing  abstracts  of  the  leading  English 
Cases,  the  United  States  Statute,  etc.  By  Rowland  Cox, 
Counselor  at  Law,  Washington,  D.  C.     In  press. 

The  necessity  of  a  work  apon  Trade- Marks  will  appear  to  be  obvioas.  There  is  at 
present  but  one  English  book  on  this  subject  (that  of  Mr.  Poland  having  relation  to  the 
British  statute  only),  and  but  one  American.  The  former  of  these  is  by  no  means 
exhaustive,  and  the  latter,  written  upward  of  a  decade  since,  is  liable  to  the  same  unfortu- 
nate objection. 

The  plan  adopted  in  this  compilation  is  believed  to  be  the  only  one  by  means  of  which 
the  subject  can  be  satisfactorily  elucidated.  The  law  of  Trade-Marks  is,  in  many  o(  its 
incidents,  peculiar  \  and  a  consideration  of  its  nature  will,  it  is  thought,  demonstrate  the 
propriety  of  treating  it  in  the  manner  proposed.  When  it  is  remembered  that  every 
idjudication  of  any  weight  may  be  presented  in  extenso,  and  the  whole  number  set  forth  in 
an  entirely  convenient  form,  it  would  appear  as  if  the  work  must  prove  eminently  com- 
plete and  appropriate.  All  that  the  American  Courts  have  done  in  the  matter  of  Trade- 
Marks  will  be  laid  before  the  reader,  with  such  references  and  notes  as  will  facilitate 
examination,  and  afford  a  clear  conception  of  the  progress  and  present  condition  of  this 
specialty.  It  will  be  the  purpose  of  the  Editor  to  direct  attention  to  both  the  American 
and  English  cases;  the  latter  of  which  will  be  given  in  brief,  as  far  as  necessary,  in  the 
appendix,  which  will  also  contain  the  United  States  act  and  other  matter  of  value. 

A  copious  and  minute  index,  with  full  tables  of  cases,  will  accompany  the  volume. 

Moulton  and  Johnson's  Leading  Insurance 

Cases. 

Leading  Cases  in  Insurance,  English  and  American  ;  with  notes 
and  references.  By  C.  W.  Moulton  and  J.  Wm.  Johnson,  of 
the  Cincinnati  Bar. 

Vol.  I,  devoted  to  FIRE  Insurance.     In  prets* 

Matthews'  Leading  Railway  Cases. 

A  Selection  of  Leading  Cases  relating  to  the  Law  of  Railway 
Corporations,  English  and  American.  By  Samuel  R.  Mat- 
thews, of  the  Cincinnati  Bar.     In  press. 

Saunders*  Law  of  Negligence. 

A  Treatise  on  the  Law  Applicable  to  Negligence,  By  Thomas 
W.  Saunders.  With  notes  and  references  to  American  Cases, 
by  SamU£l  R.  Matthews.     In  press. 
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Blackman  and  Matthews'  Surgical  Mal- 
practice. 

Legal  Liability  in  Cases  of  Surgical  Malpractice  in  its  Principles 
and  Limits.  By  George  C.  Blackman,  M.  D.,  Professor  of 
Surgery  in  the  Medical  College  of  Ohio,  etc.,  and  Stanley 
Matthews,  Esq.,  of  the  Cincinnati  Bar,  lately  one  of  the 
Judges  of  the  Superior  Court  of  Cincinnati.     In  preparation. 

1  Vol.  8vo.        "        '»        $         • 

It  will  be  the  aim  of  thii  work  to  meet  a  want  argently  felt  both  by  the  Legal  and 
Medical  Profession.  Trials  fbr  Surgical  Malpractice  are  quite  frequent  throughout  the 
country,  and  both  Counsel  and  Surgeons  are  oiten  put  to  great  trouble  in  their  research 
after  cases  and  reports  of  trials  which  bear  upon  the  question  at  issue.  Prof.  Blackman 
will  endeavor  to  present  the  Surgical  branch  of  the  subject  in  such  a  manner  that  the 
members  of  the  Bar  may  be  able,  with  less  trouble  than  heretofore  experienced,  to  become 
acquainted  with  the  modern  surgical  teachings  of  our  highest  authorities  which  have  refiv- 
ence  to  these  trials.  To  render  still  further  aid,  numerous  illustratiTe  engravings  will  be 
^ven  with  the  text,  which  will  be  of  great  value  in  the  study  of  iiractures  and  injuries  in 
the  vicinity  of  the  joints,  the  results  of  which  have  given  rise  to  so  many  trials.  Other 
anatomical  and  surgical  illustrations  will  be  given,  so  u  to  make  the  work  far  more  com- 
plete and  valuable  than  any  yet  published. 

The  discussions  of  the  limits  of  legal  rights  and  responsibilities  growing  out  of  such 
cases,  in  the  light  of  judicial  decisions,  will  be  furnished  by  Judge  Matthews. 

Sayler  on  the  Law  of  Insurance. 

A  Manual  of  the  Law  of  Insurance :  being  a  concise  and  practical 
statement  of  the  Law  of  Fire  Insurance,  with  separate  chapters 
on  Marine,  Life  and  Accident  Insurance.     By  Milton  Sayler 
and  Nelson  Sayler,  of  the  Cincinnati  Bar.     In  pnparation. 
1  VoL   12mo.         •         .        ^         , 

Hanover  on  the   Law  of  Horses. 

The  Law  of  Horses,  including  the  Law  of  Livery  Stable  Keepers, 
Veterinary  Surgery,  Racing,  etc.,  and  the  Law  of  Warranty  in 
the  Sale  of  Horses  and  other  Live  Stock.  By  M.  D.  Hanover, 
of  the  Cincinnati  Bar.     In  preparation, 

1  Vol.  12mo.        .        .        ^         . 
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Legal  Blanks. 


The  greatest  csre  hat  been  taken  to  make  thb  series  in  every  way  worthy  of  patronage. 
The  forms  have  been  carefully  prepared  by  an  experienced  Conveyancer;  the  paper,  made 
expressly  for  them,  is  of  superior  quality,  a  fine,  white,  wove  paper,  extra  tough,  not  liable 
to  break  when  folded ;  the  type  is  new  and  appropriate,  and  the  marginal  and  ^nt  ruling 
neatly  executed. 

The  following  forms  are  now  ready  t 

OHIO. 

WAtftANTT  Deed  (With  Dower).  Qoit  Claim  Deed  (With  Dower). 

WAaRAHTT  Deed  (Without  Dower).  Quit  Claim  Deed  (Without  Dower), 

Special  Wareantt  Deed  (With  Dower).  Chattel  Mortgage. 

Special     Waeeanty     Deed     (Without  Bond. 

Dower).  Assignment  op  Lease. 

Administrator's,  £xecdtor*s,  or  Guard-  AssicNMEiih'  op  Judgment* 

IAN*8  Deed.  Lease  (Short  Form)* 

Mortgage  (With  Dower).  Lease  (Long  Form). 

Mortgage  (Without  Dower).  Power  op  Attorney. 

Deposition    (With    Caption,    Certificate,  Contract  por  the  Sale  op  Real  Estati^ 

and  Instructions).  Mechanics*  Lien. 

Judgment  Notes,  4  to  a  sheet.  Mortgage  Notes,  8  to  a  sheet. 

Priee,         -         •  -  $1  00  Pier  Quire, 

Proxy  (Power  of  Attorney  to  vote  on  Stock),  1  to  a  sheet,  per  quire,  50  cts. 

INDIANA. 

Wasranty  Deed  (Short  Form).     48  blanks  to  the  quire. 
Mortgage  (Short  Form).     48  blanks  to  the  quire. 

Pvloe,  -  -  -  ^1  00,Ber  Qutre^ 

KENTUCKY. 

Warranty  Deed.  Lease. 

Mortgage.  Chattel  Mortgage. 

BrUe,         m         -  .  $100  Per  Quire, 

Certipicatb   op   Attendance  as  Wit-     Bench  Warrant. 

NESS.  Summons  in  Equity. 

Order  op  Attachment.  Summons  Ordinary. 

SuBPENA.  Warrant    op    Arrest — Circuit  Court* 

Summons  on  Indictment. 

Briee,         .  •         •  ^O  Cento  Per  Quire, 

KANSAS. 

Warranty  Deed  (With  Dower).  Mortgage  (With  Dower). 

Waeeanty  Deed  (Without  Dower).  Mortgage  (Without  Dower). 

Price,         -         *         -  $1  00  Per  Quire, 
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Ohio  Justices'  Blanks. 


The  following  list  of  Blanks,  (br  the  ute  of  J utticei  of  the  Peace  in  Ohio,  will  be  ibond 
very  complete,  and  the  Blanks  themselves  of  the  latest  and  m<»t  approved  forms.  The 
publishers  have  aimed  to  incorporate  into  them  such  improvements  as  have  been  suggested 
from  time  to  time  by  those  most  experienced  in  their  use.  They  are  neat,  uniform,  and 
printed  on  good  white  paper,  with  the  proper  blanks  for  indorsementi  on  the  back  of  each. 

The  blanks  are  arranged  somewhat  in  the  order  of  their  use. 

Any  of  tli«  BlAaks  in  the  Ibllowliis  Uat  will  b«  Mat  by  mail  ft— 

of  oliarKo  on  roooipt  of  prioo. 

Blankt  used  in  Ordinary  Civil  Aotiont. 


BY    SUMMONS. 

No.  Bltnks 

OB  a  sheet.      Per  Qr. 

Summons.... •  .  4  .60 

Subpena m.... %  .60 

Summons  for  Jury 8  •60 

Executions 4  •60 

Summons  to  Bail 4  .60 

IN   ATTACHMENT. 

Affidavit  in  Attachment.        %  tSo 

Bond  for  Order  of  Attach- 
ment         4  .60 

Order  of  Atuchment 
with  Summons  return- 
able 1  .60 

Notice  to  Garnishee 4  .60 

Disclosure  of  Garn'ishee..        x  .60 

Inventory  and  Appraise- 
ment (Constable)  ....M       %  .50 

Order  of  Sale  of  Attached 

Property 4  .60 

IN     KKPLKVIN. 

Affidavit  in  Replevin  and 

Summons %  .60 

Appraisement  and   Bond 

(Consuble)... a  .60 

IN   rOICIBLK    OKTAINUU 

Notice  to  Leave  Premises.  4  .60 
Landlord*s  Complaint.....  a  .60 
Summons  in  Forcible  De- 
tainer   4  .60 

Writ  of  Restitution.......  4  .60 

IN  ORDER  OP  AIRSST  BXPORB  JODOMXNT. 

Affidavit    for    Order  of 

Arrest  and  Order 1  .60 

Bond  for  Order  of  Arrest       4  .60 

IN  OlDKR  or  AftSBST   AITBB   JODGMKNT. 

Affidavit    for    Order    of 

Arrest  and  Order a  .60 

Bond  for  Order  of  Arrest       4  .60 

WATBBCRArr. 

Action     against    Waters 

craft  —  Praecipe      and 

Affidavit  in  Watercraft.        %  .60 

Warrant  of  Seisure.. 4  .60' 


COMSTABLXS. 

No.  Blanks, 
on  a  sheet. 

>• X 


Constable's  Sale....... 

Inventory  and  Appraise- 
ment ( Attachment) ...        a 

Appraisement  and  Bond 
(Replevin) a 


Per  Qr. 
.50 

•50 
.60 


Blankt  used  in  Criminal  Prooeedlnga. 

State  Warrants a  .60 

Recognizance  to  appear 
before  Justice 

Mittimus  for  Adjourn- 
ment        4 

Subpena  with  Return 4 

Recognizance  to  Com- 
mon Pleas  Court 

Recognizance  of  Witness 
to  Common  Pleas 
Court ...•• 

MittimuS' 

Execution  under  od  Sec- 
tion, Act  April  7, 1863. 

Mittimus  under  id  Sec- 
tion, Act  April  7,  1863. 

Search  Warrant... 


a 


4 


.60 

.60 

.60 

.60 


4 


.60 

.60 

.60 

.60 
.60 


Misoellaneout. 

Affidavit  for  Surety 4 

Affidavit  in  Proof  of  Ac- 
count         4 

Depositions' 4 

Depositions  with  Instruc- 
tions         % 

Deposition  with  Caption, 
Certiiicate  and  Instnic* 

tions I 

Fee  Bill  of  Justices  and 
Consubles  in  Civil  and 
Criminal  Cases  on  card, 

each 

Notice  of  Protest •«        % 

Proof  of  Claim 4 

Protest % 

Transcripts  from  Civil 
Docket I 


.60 

.60 
.60 

.60 


1.00 


.50 
.60 

•50 
.60 
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List  of  Ohio  Township  Blanks. 

BONDS. 

Bond  of  Clerk,      .....     per  sheet  (two  bonds),     .05 
**     Treasurer  for  Township  Funds,  **  '*  .05 

€€  a  €€   School  "        -  "  «  .05 

"  Justices  of  the  Peace,     ..."  ««  .05 

"  Constable,         .         .        -         .  "  "  .05 

"  Assessor,      --.--"  **  .05 

**  Supervisor,       .--.-««  **  .05 

ORDERS  FOR  TOWNSHIP  OR  ROAD  FUNDS. 

Orders  on  Township  Treasurer,  per  book  of  50  orders 40 

Orders  on  Township  Treasurer,  per  book  of  ick>  orders   (two 

orders  to  a  page) , 75 

Orders  on  Township   Treasurer,  per  book  of  200  orders   (two 

orders  to  a  page) 1.25 

ORDERS  FOR  SCHOOL  FUNDS. 

Tuition  Orders  on  Township  Treasurer,  per  book  of  50  orders...  .40 
Tuition  Orders  on  Township  Treasurer,  per  book  of  100  orders 

(two  orders  to  a  page) .75 

Tuition  Orders  on  Township  Treasurer,  per  book  of  200  orders 

(two  orders  to  a  page) 1.25 

Orders  other  than  for  Tuition  Funds,  per  book  of  50  orders.......        .40 

Orders  other  than   for  Tuition   Funds,  per  book  of  100  orders 

(two  orders  to  a  page) 75 

Orders  other  than  for  Tuition  Funds,  per   book  of  200  orders 

(two  orders  to  a  page) 1. 25 

Teacher's  Certificate  to  Clerk  for  pay,  per  100  blanks 50 

Annual  Enumeration  Returns  of  School  Children,  per  sheet ...        .05 

FOR  SUPERVISORS. 

Supervisor's  Road  Tax  Duplicate,  form  of  Small    Memorandum 

Book  (spaces  for  200  names) 20 

Supervisor's  Road  Tax  Duplicate,  form  of  small   Memorandum 

Book  (spaces  for  300  names) *,.,,        ,25 

Supervisor's  Certificate  or  Receipt  for  Road  Tax,  per  100  blanks..        .50 

Supervisor's  Certificate  for  Timber,  Stone,  or  Gravel,  and  Trustee's 
Certificate  to  County  Commissioners,  per  sheet  (two  of  each 
blank  to  sheet) 09 

Supervisor's  Warrant  and  Certificate  of  Office,  per  dozen  Warrants.        .25 
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The  Justice's  Civil  Docket. 

This  Docket  hat  been  carefully  prepared  horn  the  moit  approTed  formay  aod  mSl  recom- 
mend  itself  to  general  uie,  fx  the  following  reaionai 

tat.  It  inturea  greater  uniformity  in  the  proceedings  as  they  appear  upon  the  record, 
which  M  very  desirable  in  all  that  pertains  to  legal  matters. 

sd.  It  suggests  readily  to  the  Justice  the  diflferent  items  required  in  the  Record,  and  in 
the  Fee  Bill  in  the  margin,  and  somewhat  the  order  in  which  they  occur.  Thus,  if  the 
tut  it  an  ordinary  one  by  summons,  strike  out  the  words  **  Bond  and  Affidavit^  Complmnt^ 
tnd  then  record  the  Bill  •/ Particulars, 

If  it  is  a  suit  in  atuchment,  strike  ont^^CmpIaint^  and  record  t^  jfjidavit,  etc* 

If  it  it  a  suit  in  Replevin,  strike  out  **Bili  0/  Particmlars,  Bond  and'*  and  **  Compiatm^ 

and  record  the  Affidavit,  etc. 

If  it  is  a  suit  in  Forcible  Detainer,  strike  out  **Bill  of  Particulart^  Bond  and  Affidavit^ 

and  record  the  Complaint,  eu. 

So  in  filling  the  next  blank  after  **  Issued  Summons,**  if  in  Attachment,  follow  with, 
Order  of  Attackment,  and  Notice  to  Garnishee,  to  (John  Smith)  Constable,  eu. 

So  in  the  Marginal  Fee  List,  each  item  that  may  arise  in  ordinary  suits  is  so  placed  as  to 
call  attention  to  it  readily,  and  thus  will  be  likely  to  save  to  the  Justice  more  in  fees  than 
will  pay  the  difference  in  cost  between  this  and  the  ordinary  blank  Docket. 

Cap  size  (9  ;ir  13^  inebis)  in  books  from  b  to  10  ^uins  each: 

Price  per  quire,  bound  In  Full  Sheep,         •        •         -         «         -        -        -         $2.00 
Price  per  quire,  bound  in  Full  Sheep  with  Russia  Ends  and  Bands,  -        -        $2.25 

Justice's  Criminal  Docket. 

This  Docket  possesses  all  the  advantages  which  have  recommended  our  Civil  Docket, 
and  secured  for  it  its  general  use  and  favor  among  the  Justices  of  Ohio.     In  this  alao  we 
give  full  Marginal  Fee  List  for  Justices  and  Constables,  which,  in  calling  the  attention  of 
the  Justices  to  the  fees  to  which  he  is  entitled,  will,  in  a  short  time,  more  than  repay  the 
difierence  in  cost  between  this  and  the  ordinary  blank  Docket* 

Demy  size  (li  x  15  J  inches)  in  books  from  6  to  10  ^ires  : 

Price  per  quire^  bound  in  Full  Sheep^  .....•.•  2,25 
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The  Changeable  Pocket  Docket. 

Lawyers  will  find  this  a  most  conyeniently  arranged  Court  Docket. 

The  paper,  with  the  proper  rulings  and  headings,  may  be  had  separately  firom  the  book. 

Price  of  Turlcey  Morocco  Case,  with  Pocket  and  Band,         •         .        •        «         $2.00 
Price  of  Paper,  per  quire,  ruled  and  headed  on  both  sides,  •        -        •        -  J^Q 


Lawyer's  OfEce  Docket. 

This  Docket  lias  printed  headings  and  b  ruled  with  columns  for  Parties*  Names  and 
Style  of  Action,  Counsel  and  Associates,  what  Court  and  Term,  Witnesses,  Proceedings, 
Fees,  etc 

Fire  Quires,  Demy  (ii  x  15}  inches)  First  Class  Russia  Ends  and  Bands,  *-        $15.00 
The  same,  Cap  sixe  (9x13}  inches)  Russia  Ends  and  Bands,  -        •        •  10.00 

The  same.  Cap  sixe.  Full  Sheep,      ••         ••••••  7,gQ 

The  above  sizes,  with  any  number  of  additional  quires,  made  to  order  at  proportionats 
rates. 

Jbij  oftbt  abovt  both  untfrtt  •febargt  on  rutipt  oftkt  frke* 


Plain  Office  Docket. 

Made  In  the  best  manner  from  strictly  First  Class  Stock. 

Cap  size  (9  x  13J)  5  to  12  Quires: 

Full  Sheep,  Marginal  Line,  per  quire,        -------$.50 

Sheep,  Imiution  Russia  Ends  and  Bands,       •••.••  .75 

Demy  size  {ii  x  i$\)  $  to  12  ^ires : 

Sheep,  Imitation  Russia  Ends  and  Bands,  Marginal  Line,  per  quire,       •        «  1.00 

Sheep,  Rustta  Ends  and  Bands,  Extra,  .----«-  2.00 

Medium  size  {i'^  x  li)  $  to  l^  ^ires.- 

Sheep,  Imitation  Russia  Ends  and  Bands,  Marginal  Line,  per  quire,       -        •  1.50 

Sheep,  Russia  Ends  and  Bands,   •-••«««-  2.60 

Legal  Wrappers. 

Perdoz.       -       -       -       -      50       Hundred,       -       -       -      ^       S.50 
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Ohio  Valley  Historical  Series. 

In  April,  1868,  we  announced  our  intention  of  publishing, 
under  this  general  tide,  a  series  of  works  relating  to  the  Early 
History  of  the  Valley  watered  by  the  Ohio  river  and  ks  tributa- 
ries, including  Western  Pennsylvania,  West  Virginia,  Ohio,  Ken- 
tucky, Indiana,  and  Illinois.  It  has  been  our  aim,  not  to  give  a 
consecutive  history,  but  merely  to  collect  and  preserve  by  publica- 
tion hitherto  unpublished  manuscripts  of  value,  relating  to  the  abo- 
riginal history  of  this  region  ;  the  French  and  English  intrigues  and 
wars  for  its  possession  ;  the  travels  and  journals  of  early  explorers 
and  missionaries ;  its  early  settlement  by  the  whites,  their  contests 
with  the  Indians,  etc.;  and  also  to  reprint  some  of  the  early  works 
on  Western  History  which  are  out  of  print  and  rare. 

In  carrying  out  this  design,  we  have  issued  the  following 
works : 

No.  I.  Bouquet's  Expedition  against  the  Ohio  Indians 
in  1764, 

With  a  preface  by  Francis  Parkman,  author  of  *'  Conspiracy  of  Pontiac,**  etc.     Maps  and 
plates  reproduced  by  the  Photo-Lithographic  process. 

8 vo.  cloth,  uncut  or  gilt  top,  $3.00.     Large  paper,  Imp.  8 vo.,  •         •         $6.00 

No.  2.  Walker's  History  of  Athens  County,  Ohio, 

The  Ohio  Land  Company,  and  the  First  Settlement  of  the  State,  at  Marietta.     Five  Por- 
traits and  an  Historical  Map. 

8vo.  cloth,  uncut  or  gilt  top,  $6.00.    Large  paper,  2  vols..  Imp.  8vo.,      •       $10.00 

No.  3.    Colonel    George   Rogers  Clark's  Sketch  of  his 
Campaign  in  the  Illinois  in  1778-79, 

With  Introduction  by  Hon.  Henry  Pirtle,  of  LoutsYiUe,  and  Major  Bowman's  Journal  of 
the  taking  of  V^jA  St.  Vincent. 

8vo.  cloth,  uncut  or  gilt  top,  $2.00.    Large  paper,  Imp.  Svo.  •        •         $4.00 

No.  4.  McBride's  Pioneer  Biographies. 

Sketches  of  the  lives  of  some  of  the  Early  Settlers  of  Butler  County,  Ohio,  with  por- 
trait of  the  author. 

2  vols.  8 vo.  cloth,  uncut  or  gilt  top,  $6.50.     Large  paper,  Imp.  8 yo.      .         $13.00. 
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No.  5.  Colonel  James  Smith's  Account  of  his  Captivity 
with  the  Indians  in  Ohio,  in  1755-59, 

And  subsequent  adventures,  with  a  sketch  of  his  life;  and  Illustrated  Notes  by  W.  M. 
Darlington,  Esq.,  of  Pittsburgh. 

8vo.  cloth,  uncut  or  gilt  top,  $1.50.     Large  paper,  Imp.Svo.    •        •        •        $5>oo 

No.  6.  Dr.  Daniel  Drake's  Pioneer  Life  in  Kentucky, 

In  a  Series  of  Retniniscenital  Letters  addressed  to  his  children.  Edited  with  Notes  and  a 
Biographical  Sketch  by  his  son,  Hon.  Charles  D.  Drake,  of  St.  Louis. 

8vo.,  cloth,  uncut  or  gilt  top,  $3.00.     Large  paper,  Imp.  8vo.  •         $6.00 

No.  7.  Miscellanies. 

I.  Tour  in  the  States  of  Ohio,  and  Kentucky,  and  Indiana  Territory,  in  1805.  B} 
Joeiah  Espy.  II.  Two  Western  Campaigns  in  the  War  of  1812^13.  By  Samuel  Williams. 
III.  The  Leatherwood  God ;  an  account  of  the  appearance  and  pretensions  of  Joseph  C. 
Dylks,  in  Eastern  Ohio,  in  i8a8.    By  R.  H.  Taneyhill. 

In  one  volume,  8vo  cloth,  uncut  or  gilt  top,  $2.50.     Large  paper.  Imp.  8yo.,  $5.00. 

Robert  Clarke  &  Co.  also  publish  the  following  works : 

Hall's  Legends  of  the  West. 

Sicetches  Illustrative  of  the  Habits,  Occupations,  Privations,  Adventures  and  Sports  of 
the  Pioneers  of  the  West.  By  James  Hall,  Author  of  "The  Wilderness  and  War  Path,** 
*'  Tales  of  the  Border,"  etc.     i  imo.  cloth,  gilt  top,  or  entirely  uncut,        •        •    $2.00 

Hall's  Romance  of  Western  History; 

Or,  Sketches  of  History,  Life  and  Manners  in  the  West.  By  James  Hall.  iimo.  cloth, 
gilt  top,  or  entirely  uncut, $2.00 

Howe's  Historical  Collections  of  Ohio. 

Containing  a  Collection  of  the  most  Interesting  Facts,  Traditions,  Biographical  Sicetches, 
Anecdotes,  etc.,  relating  to  its  Local  and  General  History,  with  descriptions  of  its  Counties, 
Cities,  Towns  and  Villages.  Illustrated  with  177  Engravings.  By  Henry  Howe.  One 
hundred  copies  printed  on  tinted  paper  and  bound  in  cloth,  gilt  top,  or  entirely  uncut,  uni- 
form with  the  Oi/0  ^0//^  H/xroriVtf/ &nVi.     8 vo.,  620  pages,  •         •        •         $6.00 

Pioneer  Record  and  Reminiscences 

Of  the  Early  Settlers  and  Settlement  of  Ross  County,  Ohio.  By  Isaac  J.  Finley  and 
Rufus  Putnam.     8vo.,  148  pages,  cloth,  gilt  top,  .         •         •         .         •         $2.50 

Journal  of  Captain  William  Trent, 

From  Logstown  to  Pickawillany,  a.  d.  1752,  now  published,  for  the  first  time,  from 
a  copy  in  the  Archives  of  the  Western  Reserve  Historical  Society,  Cleveland,  Ohio.  To- 
gether with  Letters  of  Governor  Robert  Dinwiddie;  an  Historical  Notice  of  the  Miami 
Confederacy  of  Indians;  a  Sketch  of  the  English  Post  at  Picicawillany,  with  a  bhort 
Biography  of  Captain  Trent,  and  other  papers  never  before  printed.  Edited  by  Alfred  T. 
Goodman,  Secretary  of  the  Western  Reserve  Historical  Society.  8 vo.,  114  pages,  cloth, 
gilt  top, $2.50 
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Reprints  of  Rare  American  Tracts. 

I.  The  Cow  Chace. 

An  Heroick  Poem  in  Three  Cantoi.    Written  at  New  York,  1780.    By  the  late  Maj. 
Andre,  with  ezpbnatory  notes  by  the  Editor. 

''The  man  who  fights,  and  runs  away^ 

May  live  to  fight  another  day,** 

Said  Butler  in  his  deathless  lay. 
^  But  he  who  is  in  battle  slain 

Can  never  rise  to  fight  again,** 

As  wisely  thought  good  GenenJ  Wayne; 

r 

London:  Printed  for  John  Fielding,  No.  23  Pater-Noster-Row,  lySi* 
Reprinted  from  this  rare  quarto  edition,  with  the  original  prefiice,  notes,  etc     Stc, 
32  pages,  sewed,  uncut,  75  cents.     Large  paper,  Imp.  8vo.,  sewed,  uncut,         •       $* .50. 

IL  An  Appeal  to  the  PubHc  on  Behalf  of  Cameria. 

(AMERICA.) 

A  Young  Lady  who  was  almost  Ruined  by  the  Barbarous  Treatment  of  her  own 
Mother.  London  :  printed  in  the  year  1781.  8 vo.,  sewed,  uncut,  75  cents*  Large  paper, 
sewed,  uncu^        •  ••••••  $1.50. 

III.  Some  Account  of  an  Existing  Correspondence  now 
carrying  on  between  the  Inhabitants  of  the  Moon 
{America)  and  the  Natives  of  this  Country; 

To  which  is  subjoined  a  List  of  such  Articles  as  are  immediately  wanted  for  the  Export 
Trade.  By  some  Merchants  just  arrived  from  that  Planet.  Interspersed  with  several 
useful  and  valuable  Hints,  particularly  adapted  to  the  use  of  those  gentlemen  who  are  fond  of 
Speculation.  A  Work  strongly  recommended  to  the  Perusal  of  the  Merchants,  Bankers, 
Manufacturers,  Wholesale  Tradesmen,  Shopkeepers,  Underwriters,  Insurance  Brokers,  and 
Ladies  of  Great  Britain.  London :  Printed  and  sold  by  H.  Fry,  Finsbury- Place,  Finsbury- 
square,  1800.     8vo.,  sewed,  uncut,  75  cents*     Large  papei^  sewed,  uncut  $1*50 

Spring  Grove  Cemetery. 

Its  History  and  Improvements,  with  Observations  on  Ancient  and  Modem  Places  of 
Sepulture. 

I^uarto,  pp.  viii,  199.  The  text  beautifully  printed  within  ornamental  colored  borders, 
on  heavy  tinted  paper,  and  illustrated  with  twenty-six  full  page  and  three  small  photographs, 
giving  general  views  of  and  in  the  Cemetery,  its  Lakes,  Lawns,  Trees,  etc.,  and  of  some  of 
the  best  monuments.     Bound  in  cloth  gilt,  gilt  edges,  .....         $15.00 

An  8vo.  edition,  without  the  Borden  and  Illustrations,  doth, .         •         •         $1.00 
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